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ARTICLES OF ASSOCIATION

OoF THK

SPOONER COPYRIGIIT COMPANY

top

MASSACHUSETTS.

- -

ARTICLE L

Tuis Association shall he called the Spooner Copyright
Company for Massachusetls.

ARTICLE IL

The Trustees of the Capital of this Association shall be
Robert E. Apthorp, and Charles Hale Browne, both of Boston,
and Jacob B. Harris, of Abington, all in the State of Massachu.
setts, the survivors and survivor of them, and their successors
appointed as hereinafter prescribed.

ARTICLE IIL

The Capital of said Company shall consist of all the rights
conveyed to said Trustees, by Lysander Spooner, by a trust
deed, of this date, of which the following is a copy, to wit:

Trust Deed.

Know all men by these presents, that I, LYSANDER SPOONER,
of Boston, in the County of Suffolk, and Commonwealth of
Massachusetts, in consideration of one dollar to me paid by
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2 . ARTICLES OF ASSOCIATION OF THE

Robert E. Apthorp, of Boston, Esquire, Charles Hale Browne,
of Boston, Physician, and Jacob B. Harris, of Abington,
Esquire, all in the State of Massachusetts, Trustees of the
Capital of the Spoouer Copyright Company for Massuchusetts,
the receipt of which I hereby acknowledge, and in further con-
sideration of the promises inade and entered into, by said Trus-
tees, in the Articles of Association of said Spooner Copyright
Company for Massachusetts, (which Articles bear even date
herewith,) have given, granted, and conveyed, and do herehy
give, grant, and convey, to said Apthorp, Browne, and Harris,
and to the survivors and surviver of them, and to their successors
duly appointed, in their capacity of Trustees as aforcsaid, aud
not otherwise, all my right, title, and interest, for and witbin said
Commonwealth of Massachusetts, (except as is hereinafter ex-
cepted,) in and to the ¢ Articles of Association of a Mortgage
Stock Banking Company,” for which a copyright was granted,
under that title, to me, by the United States of America, in the
year 1860.

I also, for the considerations aforesaid, hereby give, grant, and
convey unto said Apthorp, Browne, and Harris, and to the sur-
vivors and survivor of them, and their successors in said trust, in
their capacity as Trustees of said Spooner Copynoht Company
for Massachusetts, and not otherwise, all my right, title, and
interest, for and within said Commonwealth of Massachusetts,
(except as is hereinafter excepted,) in and to eleven other copy-'l
righted papers, which are included in said ¢ Articles of Associa--
tion of a Mortgage Stock Banking Compeny,” but for which .
separate copyrights were also granted to me by the United States .
of America,- in the year 1860. Said papers are respectxvely
entitled as follows, to wit: 1. Stock Mortgage. 2. Mortgage
Stock Currency. 8. Transfer of Productive Stock in Redemp-
tion of Circulating Stock. 4. Re-conveyance of Productive
Stock from a Secondary to a Primary Stockholder. 5. Primary
Stockholder’s Certificate of Productive Stock of the following
named Mortgage Stock Banking Company. 6. Primary Stock-
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SPOONER COPYRIGHT COMPANY FOR MASSACHUSETTS. 8

holder’s Sale of Productive Stock of the following named Mort-

age Stock Banking Compauy. 7. Secondary Stockholder's
Certificate of Proiluctive Stock of the following named Mortgage
Stock Banking Company. 8. Secondary Stockholder’s Sale of
Productive Stock of the following named Mortgage Stock Bank-
ing Company. 9. Sule, by a Primary Stocklolder, of his right
to Productive Stock in the hands of a Secondary Stockholder.
10. Trustee’s Bond. 11. Trust Deed. And were copyrighted
under those titles respectively.

I also, for the considerations aforesaid, hereby give, grant, and
convey to said Apthorp, Browne, and Iarris, and to the survi-
vors and survivor of them, and to their successors in said trust,
in their capacity as Trustees of said Spooner Copyright Company
for Massachusetts, and not otherwise, all right, property, interest,
and claim, of every name and nature whatsoever, which, as the
inventor thereof, I have, or can have, (for and within the State
of Massachusetts only,) either in law, equity, or natural right,
in and to the banking system, or Currency system, (as an inven-
tion,) and every part thereof, which is embodied or described in
the said * Articles of Association of a Mortgage Stock Banking
Company,” and in the other copyrighted papers hereinbefore
mentioned, whether-such right, property, interest, and claim now
are, or ever hereafter may be, secured to me, my heirs, or
assigns, by said copyrighted Articles and papers, or by patent, or
by statute, or by common, or constitutional, or natural law —

_subject-only to the exceptions and reservations hereinafier made
in behalf of banking companies, whose capitals shall consist
either of rail-roads and their appurtenances, or of mortgages or
liens upon rail-roads ‘and their appurtenances, (situated within
- the State of Massachusetts and elsewhere,) or of lands or other
property situated outside of the State of Massachusetts.

. It being my intention hereby to convey, and I do hereby con-
vey, to said Apthorp, Browne, and Harris, and to the survivors
and survivor of them, -and to their succeseors in said trust, in
their capagity as Trustees as-aforesaid, and not otherwise, all my
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4 ARTICLES OF ASSOCIATION OF THE

right, title, and interest, of every name and nature whatsoever,
either in law, equity, or natural right, (except as is hereinafter
excepted,) in and to said ‘¢ Articles of Association of a Mortgage
Stock Banking Company,” and in and to all the other before-
mentioned copyrighted papers, and in and to the invention em-
bodied or described in said Articles and papers, so far as, and no
farther than, the same may or can be used by Banking Com-
panies, whose banking capital shall consist of lands. or other real
property, (except rail-roads and their appurtenances,) or of
mortgages or liens upon lands, or other real property, (except
rail-roads and their appurtenances,) situate wholly within said
Commonwealth of Massachusetts, and not elsewhere.

And I also, for the considerations aforesaid, bereby give, grant,
and convey to said Apthorp, Browne, and Harris, and to the
survivors and survivor of them, and to their successors in said
trust, in their capacity as Trustees of the capital of said Spooner
Copyright Company for Massachusetts, and not otherwise, full
power and authority to grant to any and all Banking Companies
that may hereafter be lawfully licensed by said Spooner Copy-
right Company for Massachusetts, and organized under said
“ Articles of Association of a Mortgage Stock Banking Com-
pany,” or any modification thereof, within said Comn;gnwealth of
Massachusetts, and upon capital consisting of lands or other real
propérty, (except rail-roads and their appurtenances,) or of
mortgagep or liens upon lands, or other real property, (except
rail-roads and their appurtenances,) situate exclusively within
said State of Massachusetts, the right and liberty to establish and
maintain offices at pleasure in any and all other States and places
within the United States of America, or any Territories or
Districts thereto belonging, or supposed or believed to belong
thereto, for the sale, loan, and redemption both of their Produc-
tive and Circulating Stock, without any charge, let, or hindrance
by or from me, the said Spooner, or my heirs or assigns.

And I hereby ‘expressly reserve to myself, my heirs and
assigns,” the fall and exclusive -right to grent o any and all
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BPOONER COPTRIGHT OOMPANY FOR MASSACHIUSETTS. 5

- e ——

Banking Companics, that may be organized under said ** Articles
of Assaciation of a Mortgage Stock Banking Company,” or any
modification thereof, and whose capitals shall consist wholly of
lands, or other property, or of mortgages upon Jawls, or other
property, situate wholly outside of the State of Massachusetts,
the right to establish and maintain at pleasure, within the Stato
of Massachusetts. offices for the sale, loan. and redemption hoth
of their Productive and Cireulating Stock, without any charge,
let, or hindrance hy or from sail Spooner Copyright Company
for Massachusetts. or the Trustees thereof.

And I do also hereby expressly reserve to myself, my leirs,
and assigns, the full and exclusive right to the sale and use of
said ** Articles of Association of a Mortgzage Stock Banking
Company,” or any parts or modification thereof, so far as the
same may or can be used by Banking Companies, whose eapitals
shall consist exclusively of rail-roads and their appurtenances, or
of mortgages or liens upon rail-roads and their appurtenances,
situate either within the State of Massachusetts, or elsewhere.

The rights hereby conveyed are to constitute, and are hereby
conveyed solely that they may constitute, the capital, or capital
stock, of said Spooner Copyright Company for Massachusetts,
and are to be held, used, employed, managed, and disposed of by
the Trustees of said Company in accordance, and ouly in accord-
ance, with the Articles of Association of said Spooner Copyright
Company for Massachusetts ; which Articles have been agreed to
by said Apthorp, Browne, and Harris, and me, the said Spooner,
and bear even date herewith.

To have and to hold to said Apthorp, Browne, and Harris, and
-to the survivors and survivor of them, and to their successors in
said trust, in their capacity as Trustees of said Spooner Copy-
right Company for Massachusctts, and not otherwise, all the
rights hereinbefore described to be conveyed to them, to be held,
used, employed, managed, and disposed of, in accordance, and
‘only in accordance, with said Articles of Association of said
Bpooner Copyright Company for Massachusetts, forever.
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6 ARTICLES OF ABSOCIATION OF THE

And I do hereby covenant and agree to and with said Apthorp,
Browne, and Harris, the survivors and survivor of them, and
their successors in said trust, in their capacity as Trustees of said
Spooner Copyright Company for Massachusetts, and not other-
wise, that I am the true, sole, and lawful owner of all the rights
lereinbefore mentioned as intended to be hereby conveyed ; that
they are free of all incumbrances; that I have good right to sell
and convey the same as aforesaid; and that I will, and my heirs,
executors, and administrators shall, forever warrant and defend
the same to the said Apthorp, Browne, and Harris, and to the
survivors and survivor of them, and to their successors in said
trust, in their capacity as Trustees of said Spooner Copyright
Company for Massachusetts, and not otherwise, against the lawful
claims and demands of all persons.

In witness whereof, I, the said Lysander Spooner, have set my
hand and seal to three copies of this deed, on this twentieth
day of March, in the year eighteen hundred and sixty three.

Signed, sealed, and delivered
in presence of

BeLA MagsH, LYSANDER SPOONER. [sEAL]
TroMas MARsH.

SurroLk, ss. 20 March, 1868. -

Then Lysander Spooner personally acknowledged the above
instrument to be his free act and deed.

Before meA GEeo. W. SeaRLE, Justice of -the Peace.

ARTICLE IV.

1. The aforesaid capital shall be held in joint stock by the
Trustees of said Spooner Copyright Company for Massachusetts,
at the nominal value of one million dollars, and divided into two
thousand ghares, of the nominal value of five hundred dollars
each.

2. Said shares shall be numbered consecutively from one to
two thousand inclusive.
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SPOONER COPYRIGIIT COMPANY FOR MASSACHUSETTS. 7

8. They are all hereby declured to be the property of said
Lysander Spooner, and shall he entered as such upon the books
of the Trustees.

ARTICLE V.

Whenever any of the beforc-named shares of Stock shall be
conveyed, the particular numbers borne by the shares conveyed
shall be specified, both in the instrument of conveyance, (where
that shall be rcasonably practicable,) and on the books of the
Trustees.

ARTICLE VI

1. Any person, who shall, at any time, be a holder of fifty
shares of the Stock of said Copyright Company, may, for the
time being, cither be a Dircctor, or appoint one in his stead, at
his election. And for every additional fifty shares, so owned by
him, he may appoint an additional Dircctor. Or he may, by
himself or by proxy, give one vote, as Director, for each and
every fifty shares of Stock of which he may, at the time, be the
owner. Provided that no person, by purchasing Stock, shall have
the right to be, or appoint, a Director for the same, so long as
there shall be in office a Dircctor previously appointed for the
same Stock.

2. Any two or more persons, holders respectively of less than
fifty shares, but holding collectively fifty or more shares, may, at
any time, unite to appoint one Dircctor for every fifty shares of
their Stock. Provided, however, that no persons, purchasing
Stock, shall have the right to uppoint a Dircctor on account of
such Stock, so long as there ghall be in office a Director previ-
ously appointed for the sune Stock.

3. All appointments of Dircctors shall be made by certificates
addressed to, and deposited with, the Trustees, and stating specifi-
cally the shares for which the Directors arc appointed respectively.
And such appointments shall continue until the first day of Jun-
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8 ARTICLES OF ASSOCIATION OF THE

uary next after they are made, unless they shall be, before that
time, rescinded (a3 they may be), by those making them.

4. The Board of Dircctors may, by ballot, choose their Piesi-
dent, who shall Lold his office during the pleasure of the Board.
Whenever there shall he no President in office, by election, the
largest Stockholder who shall be, in person, a member of the
Board, shall be the President.

5. The Directors, by a majority vote of their whole number,
may fix their regular times of meeting, and the number that shall
constitute a quorum for business.

6. The Directors shall exercise a general supervision, and so
far as they may see fit, a general control, over the expenditures
and all other business affairs of the Company. They may ap-
point a Treasurer, Attorney, and other clerks and servants of
the Company ; and take bonds, running to the Trustees, for the
faithful performance of their duties.

7. The Directors shall keep a record of all their proceedings;
and shall furnish to the Trustees written copies of all orders,
rules, and regulations which may be adopted by the Directors,
for the guidance of the Trustees.

8. The Directors shall receive no compensation for the perfor-
mance of their ordinary duties. But they may vote A reasonabls
compensation to the President. And for any extraordinary
services, performed by individual Directors, reasonable compensa-~

tion may be paid.

ARTICLE VIIL

1. With the consent of the Directors, the Trustees may grant
to Banking Companies, whose capitals shall consist wholly of
mortgages upon lands situated within the State of Massachusetts,
and to none others, the right to use the aforesaid ‘¢ Articles of
Association of a Mortgage Stock Banking Company,” and all
the other before-mentioned copyrighted papers, (that are included
in said Articles of Association,) o far-as it may be convenient
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"SPOONER COPYRIGHT COMPANY POR MASSACIHUSLTTS. 9

and proper for such Banking Companies to use said Articles amd
other copyrighted papers in carrying on the business of said
Companies a3 bankers. and not otherwnise,

2. The license granted to said Banking Cumpanies to use sail
“ Articles of Association of a Mortgage Stock Banking Com-
pany,” and other copyrighted papers, shall be granted by an
instrument in the following form, (names, dates, and numbers
being chunged to conform to the facts in each case,) to wit:

Ticense fo-n Llortyage Stock Hanking Company.

Be it known that we, A A , B B , and
C C , all of , in the Stato of Mussachusetts,
T'rustees of the Spooner Copyright Company for Massachusetts,
by virtue of the power and authority in us vested by the Articles
of Association of said Spooner Copyright Company for Massachu-
setts, and having the consent of the Directors of sail Company
hereto, in consideration of one thousand dollars, to us paid by
D D , E E , and F—— T , all of Prince-
ton, in the County of Worcester, and Commonwealth of Massa-
chusetts, Trustees of the Princeton Banking Company, —a
Mortgage Stock Banking Company, located in said town of
Princeton, and having its capital of one hundred thousand dol-
lars, made up of mortgages upon lands and buildings in said town
of Princeton, and this day organized under the ‘ Articles of
Association of a Mortgage Stock Banking Company,” for which
& copyright was granted, by the United States of America, to
Lysander Spooner, in the year 1860, — the receipt of which sum
of one thousand dollars is hereby acknowledged, do hereby give,
grant, and convey unto said Princeton Banking Company, and to
said Trubtees of said Princeton Banking Company, and to the
survivors and survivor of them, and to their successors in said
trust, in their capacity as trustees of said Princeton Banking
Company, and not otherwise, the right, privilege, and license to

2
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10 ARTICLES OF ABSOCIATION OF THE

use one set (a copy of which is hereto annexed) of said * Arti-
cles of Association of a Mortgage Stock Banking Company,”
and of eleven other papers, that were copyrighted by said
Spooner, in 1860, and are included in said Articles, and-are
respectively entitled as follows, to wit: 1. Stock Mortgage. 2.
Mortgage Stock Currency. 8. Transfer of Productive Stock in
Redemption of Circulating Stock. 4. Re-conveyance of Produc-
tive Stock from a Secondary to 2 Primary Stockholder. 5. Pri-
mary Stockholder’s Certificate of Productive Stock of the follow-
ing named Mortgage Stock Banking Company. 6. Primary
Stockholder’s Sale of Productive Stock of the following named
Mortgage Stock Banking Company. 7. Secondary Stockholder’s
Certificate of Productive Stock of the following named Mortgage
Stock Banking Company. 8. Secondary Stockholder’s Sale of
Productive Stock of the following named Mortgage Stock Bank-
ing Company. 9. Sale, by a Primary Stockholder, of his right
to Productive Stock in the hands of a Secondary Stockholder.
10. Trustee’s Bond. 11. Trust Deed.

Said Princeton Banking Company, and the Trustees thereof,
are hereby authorized to use said ‘¢ Articles of Association of a
Mortgage Stock Banking Company,” and all the other copy-
righted papers before mentioned, so far as the same may or can
be legitimately used in doing the banking business of said Prince-
ton Banking Company, and not otherwise; and to continue such
use of them during pleasure.

The right, privilege, and license hereby granted, are granted
subject to these express conditions, viz: that all copies of said
¢ Articles of Association of a Mortgage Stock Banking Com-
pany,” and of all the other before mentioned copyrighted papers,
which may ever hereafter be printed or used by said Princeton
Banking Company, or the Trustees thereof, shall be respectively
exact and literal copies of those hereto annexed; and ‘shall have
the name of said Princeton Banking Company (and of mno other
Banking Company) printed in them; and shall also, each and
all of them, bear the proper certificate of copyright in these
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SPOONER COPYRIGHT COMPANY FOR MASSACHUSETTS. 11

words and figures, to wit: ‘ Entered according to Act of Con-
gress, in the year 1860, by Lysander Spooner, in the Clerk’s
Office of the District Court of the United States, for the District
of Massachusetts.” Said certificate to be printed immediately
under, and next to, the titles of the articles and papers copy-
righted, in the same manner as in the copies hercto annexed.
Suhject to these conditions, said Irinceton Banking Company,
and the Trustees thereof, are to have. the right of printing so
many copies of each and all the before mentioned papers, as they
may find necessary or convenient in carrying on the business of
said Company as bankers, under their present name and organi-
zation, and not otherwise.

And furthermore, for the consideration aforesaid, we, the afore-
eaid Trustees of the Spooner Copyright Company for Massachu-
setts, hereby give, grant, and convey to said Princeton Banking
Company, and to the Trustees thereof, in their capacity as such
Trustees, and not otherwise, the right, liberty, and privilege to
establish at pleasure offices in any and all other towns and places,
other than said Princeton, not only in said State of Massachusetts,
but in any and all other States of the United States, and in any
and all Territories, Districts, or other places, belonging, or sup-
posed to belong, to the United States, for the sale, loan, and
redemption both of their Circulating and Productive Stock, free
of all charge, let, or hindrance by or from the said Lysander
Spooner, or any other persons claiming by, through, or under him.
. In Witness Whereof, we, tho said A A , B
B——, and C—— C——, Trustees of said Spooner Copyright
Company for Massachusetts, have set our hands and the seal of
said Copyright Company to copies of this License, this

day of , in the year eighteen hundred and —.
Ehesnerecty — A Trustees of the
sseu.g % AB _: g SPM&@%:@"'
C—— C— Jor Mntﬁ?u:am.

Bigned, sealed and delivered in presence of
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12 ARTICLES OF ASSOCIATION OF TIHE

8. The signatures of two of the Trustces (and of one, if at
the time there shall be but one Trustec), to any license, shall be
sufficient in law.

4. To every copy of the License granted as aforesaid shall be
attached one complete sct of the papers licensed by it to be used,
to wit: one copy of the ‘* Articles of Association of a Mortgage
Stock Banking Company,” and scparate copies of each of the
other eleven copyrighted papers hereinbefore described, and in-
cluded in said Articles.

ARTICLE VIIL

1. Whenever the Trustees of said Spooner Copyright Com-
pany for Massachusetts, shull grant to any Bunking Company
the right to use said * Articles of Association of a Mortgage
Stock Banking Company,” aud the other copyrighted papers
included thercin, they (the said T'rustees), shall superintend the
printing of said ¢ Articles” and other copyrighted papers, (as
well those that shall be printed together, as those that shall be
printed separately,) and shall see that they are all correct in
form, following strictly the copies of the same which are hereto
annexed, (changing ouly dates, numbers, names of .persons and
places, &ec., to make them correspond with the facts in each case,)
and shall sce that they all have printed in them the name of the
particular Banking Cowmpany for whose use they are designed,
and of no other; and shall also see that they cach and all have
the proper certificate of copyright printed on said  Articles”
and other copyrighted papers, immediately under, und next to,
the titles thereof respectively, in the folluwing words and figures,
to wit: *“ Entered according to Act of Congress, in the year
1860, hy Iysander Spooner, in the Clerk’s office of the District
Court of the United States, for the District of Massachusetts.”

2. And said Trustees of saicd Spooner Copyright Company
for Massachusctts shall retain at least five copies (one for cach of
themselves, one for the Directors of sail Copyright Company, and
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SFOONER COPYRIGIT COMPANY FOR MASSACHUAETTS. 18
one for said Lysander Spoaner, his heirs, exccutors, administra-
tors, or assigns, if demanded by him or them), of every set of
said ¢ Articles * and other copyrighted papers, the use of which
may be grunted to any Banking Company, or Banking Com-
panies; said copies to be verified by the certifieate and signatures
both of said Trustees themsclves, and of the 'Irustees of the
Banking Companics to whom the right of using sail * Articles,”
and other copyrighted papers, shall be grauted.

3. And the copies so retained by the T'rustees and Directors
of the Spooner Copyright Company for Massachusctts, (except
those retained for said Spooner, his heirs, executors, administra-
tors, and assigns, which shall be delivered to him or them on
demand,) shall be forever preserved for the benefit, and us the
property, of said Copyright Company; cach Trustee retaining
the custody of one copy; and all copics in the posscssion of any
one Trustee being transferred-to his immediate successor forever,
and receipts taken therefor.

ARTICLE IX.

1. Drevious to granting to any Banking Company the right to
use said * Articles of Association of u Mortgage Stock Banking
Company,” and other copyrighted papers before mentioned, the
Trustees of suid Spooncr Copyright Company for Mussachusctts,
and also the Dircctors of said lust numed Company, or a commit-
tee or agent thereof, (if the Dircctors shall see fit either to inves-
tigate the matter for themselves, or to appoint a committee or
agent to act for them,) shall carcfully and faithfully examine all
the mortgages which shall be proposed as the capital of such
Banking Company, and all certificates and other evidences thut
may be offered to prove the sufficiency of the mortgaged property,
the validity of the mortgages themsclves, and the frecdom of the
mortgaged premises from all incumbrunces of ¢very name and
nature whatsoever, unless it be the Jiens of Mutuul Insurance
Companies for assessments on account of insurance of the
preinises.
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14 ARTICLES OF ASSOCIAMON_QF THE—

. 2. And the right to use said ‘¢ Articles. of Association of a
Mortgage Stock Banking Company,” and other copyrighted
papers shall not be granted to any Banking Company, unless two
at least of the Trustees of the Spooner thpyright Company for
Massachusetts (and also the Directors, or a committee or agent
thereof, if the Directors, or a committee or agent thereof, shall
act on the subject), shall be reasonably satisfied that each and
every piece of mortgaged property is worth, at a fair and just
valuation, double the amount for which it is mortgaged to the
Trustees of the Banking Company, and that it is free of all prior
incumbrance of every name and nature whatsoever, (except for
insurance as aforesaid,) and that the title of the mortgagor is
absolute and perfect.

3. The Trustees of said Spooner Copyright Company for
Massachusetts (and also the Directors, or a committee or agent
thereof, if they shall see fit to act on the subject), shall require
each and every mortgagor to give to the Trustees of the Banking
Company a good and ample policy of insurance against fire upon
the buildings upon any and all property mortgaged as aforesaid,
unless they shall be satisfied that the mortgaged property is
worth, independently of the buildings, double the amount of the

mortgage. -
ARTICLE X.

1. The price or premium demanded or received, by said
Spooner Copyright Company for Massachusetts, for the use of
said “‘ Articles of Association of a Mortgage Stock Banking
Company,” and the other copyrighted papers before mentioned,
by any one Banking Company, shall not (except as hereinafter
provided), exceed one per centum upon the capital of the Bank-
ing Company licensed to use said ‘ Articles” and other copy-
righted papers. By this is meant, not one per centum per
annum, but one per centum outright; the Banking Company
being then free to continue the use of said ‘“ Articles”” and other
copyrighted papers during pleasure.
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SPOONER COPYRIGUT COMPANY I'OR MASSACHUSETTS. 15,

2. In addition to the one per centum before mentioned, and
a8 a preliminary to cither granting or refusing to uny proposed
Banking Company the right to use said © Articles” and other
copyrighted papers, said Copyright Company may, by vote of the
Directors, demand and receive o sum not exceeding one tenth of
one per centum on the capital of such proposed Banking Com-
pany, as compensation for the labor of the Trustees, and Diree-
tors, and their committee or agent, in cxamining the mortguges
and other papers of such Banking Cumpany.

3. The Copyright Company aforesaid may also, by vote of
the Directors, charge an additional sum, not excecding one tenth
of one per centum on the capital of uny Banking Company, as a
compensation for the labor of the Tirustees of the former Com-
pany, (and of the Dircctors, or any comuiittee, or agent thereof,
if they shall act on the matter,) in superintending the printing,
stercotyping, or engraving of said ‘ Articles” and other copy-
righted papers to be used by such Banking Company.

4. If said Copyright Company shall ever themselves (as they
are hereby authorized to do), undertake the business of printing,
stereotyping, or engraving the * Articles of Association of a
Mortgage Stock Banking Company,’” and other before mentioned
copyrighted papers, for the use of the Banking Companies that
may be licensed to use said  Articles” and other copyrighted
papers, said Copyright Company may demand and receive for
such printing, stereotyping, and engraving, and for the paper
consumed in so doing, and for any stercotype or engraved plates
made by them, and sold to said Banking Companies, any sum not
exceeding double tho nceessary and proper amount actually paid,
by said Copyright Company, for the labor employed, and ma-
terials consumed, in printing, stereotyping, and engraving said
¢ Articles” and other copyrighted papers, and in making such
stereotype and engraved plates; but in ascertaining that amount,
no account shall he taken of the rent of buildings owned or leased
by said Copyright Company, and occupicd in said printing,
stereotyping, or engraving; nor of the wear or destruction of
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16 ARTICLES OF ASSOCIATION OF THE

any of said Copyright Company's type, printing presses, or other
material or machinery employed in the process of such printing,
stereotyping, or engraving; nor of the labor of superintending
such processes either by the Trustees, Directors, or agents of said
Copyright Company (except as is provided for in the third clause
of this Article).

5. Except as is provided for and authorized by the preceding
clauses of this Article, said Copyright Company shall not, in any
case whatever, neither directly nor indirectly, nor by any evasion,
nor on any pretence, whatever, make any charge or demand upon
any Banking Company, nor any addition to the before mentioned
charges or prices, for the right to use said ¢ Articles of Associa-
tion of a Mortgage Stock Banking Company,” and other copy-
righted papers, nor for ahy printed, stereotyped, or engraved
copies of said ¢ Articles,” or other copyrighted papers; nor for
any stereotyped or engraved plates of said * Articles,”” or other
copyrighted papers; nor shall said Copyright Company ever
hereafter attempt, in any mode, or by any means, either diresty
or indirectly, to increase the receipts or profits of said Copyright
Company, (beyond the amounts hereinbefore specified,) neither
from the licenses granted to Banking Companies to use said
¢ Articles of Association of a Mortgage Stock Banking Com-
pany,” and other copyrighted papers; nor by furnishing to
Banking Companies printed or engraved copies of said ‘¢ Arti-
cles,” or other copyrighted papers, or stereotyped or engraved
plates of said * Articles,”” or ‘other copyrighted papers, unless
under the following circumstances and conditions, to wit: During
the life-time of said Lysander Spooner, and with his formal and
written consent, or after his death, without his consent having
ever been given, the prices of all kinds before mentioned may
be increased at discretion by written and recorded resolutions or
arders that shall have been personally signed both by Directors
representing in the aggregate not less than three-fourths of the
capital stock of said Copyright Company and also by Stock-
holders owning in the aggregate not less t'an three-fourths of all
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the capital stock of said Copyright Company. Provided, how-
ever, that, after the death of saild Spooner. no such increase of
prices or income shall be attempted or wdopted, in the wanner
mentioned, by the votes of Directors and Stochholders. unless a
similar increase shall have heeu first agreed upon to he adopted
by similar votes of the Directors aud Stockhiolders of a mujority
of all similar Copyright Companics that way then he in existence
in all the States of the United States.

6. All the hefore mentioned prices may be reduced at disere-
tion, from the highest amounts numed. by votes of the Directors,
or of the holders of a majority of the stock.

ARTICLE XI.

VWith the consent of the Dircctors, said Spooner Copyright
Company for Massachusetts may hold so much real and personal
estate as may be necdful or convenient for the proper uses and
business of said Company, and especially for carrying on the
business of printing, stereotyping, and engraving the before
mentioned ¢ Articles of Association of a Mortgage Stock Bank-
ing Company,” and other copyrighted papers, for the use of
Banking Companies, that may be licensed, by said Copyright
Company, to use said ¢ Articles” and other copyrighted papers.

ARTICLE XIIL

Neither said Spooner Copyright Company for Massachusetts,
nor the Trustees, nor Dircctors, nor any agent or officer of said
Company, shall have power to contract any debt that shall be
binding upon the private property of any Stockholder, or cownpel
the sale of his stock. But said Company, through the 'rustecs,
and with the consent of the Dircctors, may, for legitimate and
proper objects, pertaining directly to the proper business of said
Company, contract debts that shall pledge, and be binding upon,
and operate as a lien upon, all the receipts and revenues of

8
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18 ARTICLES OF ASSOCIATION OF THE

the Company, and all the real and personal estate of the Com-
pany, other than the copyright property which constitutes the
capital stock of the Company.

ARTICLE XIIL

Each one of the Trustees of said Spooner Copyright Company
for Massachusetts shall receive, in each year, as compensation for
his services as Trustee, five per centum of all the net income of
the Company for the year, payable semi-annually, or oftener, at
the discretion of the Directors.

ARTICLE XIV.

No dividend shall ever be paid to any Stockholder in said
Spooner Copyright Company for Massachusetts, except from net
income actually accumulated.

ARTICLE XV.

In granting to Banking Companies the right to use the afore-
mentioned *‘ Articles of Association of a Mortgage Stock Bank-
ing Company,” and the other copyrighted papers<before men-
tioned, no change shall ever be made from the copies of said
“ Articles” and other papers hereto annexed, (except the changes
of names, dates, numbers, &c., to correspond to the facts in each
case,) during the life time of said Lysander Spooner, unless with
his formal consent given in writing, and particularly specifying
the changes to which he consents. Nor shall any such changes
be made, either before or after the death of said Spooner, unless
in accordance with a written and recorded votes resolution, or
order, signed by & Stockholder or Stockholders personally, (and
not by any agent or attorney,) owning, in the aggregate, at least
three-fourths of all the capital stack. of saqd Spooner Copyright
Company for Massachusetts, Nor shall‘ any such changes be
made, after the death of said Spooner, uless the same changes

The Online Library of Liberty <oll.libertyfund.org> Page 18



SPOONER COPYRIGHT COMPAXNY FOR MASSACHUSETTS. 19

shall have been first agreed upon, (in the same manner.) to he
adopted by a mujority of all the similar Copyright Companies
that may then be in existence in all the States of the United
States.

ARTICLE XVL

Any Trustee of said Spooner Copyriglit Company for Massa-
chusetts, may be removed from his office of Trustee, by the vote
or votes of any Stockholder or Stockholders owning, at the tite,
not less than three-fourths of all the stock of the Company.
Said vote or votes shall be expressed by two records, onc to he
kept by the Trustees, the other by the Directors, and both sub-
scribed by the Stockholder or Stockholders personally, (and not
by any agent or attorney,) declaring his or their wish or deter-
mination that the Trustee be removed. And such records shall,
from the moment of their being so subscribed, and the other
Trustees or Trustee notified thercof, operate to cancel all Lis
rights and powers as a Trustee, and vacate his place as Trustee,
and make it liable to be filled by another. In subscribing such
vote, each Stockholder shall affix to his signature the number of
shares of which he shall be, at the time, the holder, and also the
particular numbers borne by such shares.

ARTICLE XVIL

Whenever a vacancy shall occur in the office of a Trustee, it
may be filled by the vote or votes of any Stockholder or Stock-
holders owning, at the time, not less than three-fourths of all the
stock of the Company. Such vote shall be expressed by two
records, one to be kept by the Directors, the other by the Trus-
tees, and both subscribed by the Stockholder or Stockholders
personally, and not by any agent or attorney, declaring his or
their .wish and choice that the individual named shall be the
Trustee. And such records, on being deposited with the Direc-
tors and Trustees respectively, shall entitle the individual so
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20 ARTICLES OF ASSOCIATION OF THE

elected to demand that his appropriate interest, as Trusree, in the
capital stock of the Company, be at once conveyed to him by the
other Trustees, or Trustee. And upon such interest being con-
veyed to him, he shall be, to all intents and purposes, a Trustee,
equally with the other Trustees, or Trustee. And the instru-
ment conveying to him his interest, as Trustee, in the capital
stock of the Company, shall be acknowledged and recorded in
accordance with the laws of the United States for the convey-
ances of copyrights, or any interest therein.

ARTICLE XVIII.

The signatures of any two of the Trustees (or of one, if at the
time there shall be but one Trustee) to certificates of the Stock
of the Company, shall be sufficient in law.

ARTICLE XIX.

If required by the Directors, the Trustees shall give reason-
able bonds for the faithful performance of their duties. Said
bonds shall run to the Directors, for and on behalf of the Stock-
holders collectively and individually. e

ARTICLE XX.

The Trustees shall have a seal with which to seal certificates of
stock, licenses, and any other papers, to which it may be proper
to affix their seal.

ARTICLE XXI.

Transfers of the stock of the Company, not made originally in
the books of the Company, shall not be valid, against innocent
purchasers for value, until recorded on: the books of the

Qompaoy.
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ARTICLE XXIL

The Trustees shall keep books fully showing, at all times, their
proceedings, and the affuirs of the Compuny. And these books
shall, at all reasonable tiines, be open to the inspection both of
the Directors, and of Stockholilers.

ARTICLE XXIIL

Every Stockholder shall he cntitled, of right, to one copy of
the Articles of Association of the Company.

ARTICLE XXIV.

These Articles of Association of the Spooner Copyright Com-
pany for Massachusetts, may be altered by the vote or votes of
any Stockholder or Stockholders owning, at the time, not less
than four fifths of the stock of the Company. Such vote or
votes shall be expressed hy two records, one to be kept by the
Trustees, the other by the Directors, and both subscribed by the
Stockholder or Stockholders personally, (and not by any agent
or attorney,) declaring in precise terms the alterations to be
made. But no alteration shall ever be made, injuriously affecting
the previous rights of any Stockholder relatively to any or all.
other Stockholders. Nor shall any change ever be made affect-
ing the provisions of Articles X and XV. Nor shall any change
ever be made in Article XII, without the vote of every Stock-
holder expressed in the manner aforesaid.

In Wirness WHEeREOF, I, the said Lysander Spooner, and
we, the said Robert E. Apthorp, Charles Hale Browne, and
Jacob B. Harris, Trustees as aforesaid, in token of our accep-
tance of said trust, and of our promisc to fulfil the same faith-
fully and honestly, have set our hands and seals to six copies of
these Articles of Association, consisting of twenty-two printed
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pages, and have also set our names upon each leaf of said
Articles, this twenticth day of March, in the year eighteen
hundred and sixty-three. We have also, on the same day, set
our names upon each leaf of six copics of the ¢ Articles of
Association of a Mortgage Stock Banking Company,” herein-
before mentioned, one copy of which is hercto annexed, consisting
of fifty-nine printed pages.

LYSANDER SPOONER. [sEAL]

R. E. APTIIORP. [SEAL.]
CHS. HALE BROWNE. [sEaL]
J. B. HARRIS. [sEAL.]

Signed, sealed, and }ielivered

in presence o

SAML. BATCHELLER, JR.,
GEoRGE M. WOLLINGER.
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MEMORANDUM.

——

Be it remembered, that six original copies of the Trust Deed,
made by Lysander Spooner to Robert E. Apthorp, Charles Hale
Browne, and Jacob B. 1larris, as Trustees of the capital of the
Spooner Copyright Company for Massachusetts, and bearing date
the twenticth day of March, 1863, were really delivered, by said
Spooner to said Apthorp, Browne, and Ilarris, (two copies to
each,) this 16th day of April, 1863. Said copies of said Deed,
besides being all signed by said Spooner in his own hand writing,
are all attested by the original signatures of Bela Marsh and
Thomas Marsh as witnesses, and of Geo. W. Searle as Justice of
the Peace ; and are all, therefore, of equal validity in law.

Be it also remembered, that six original copies of the * Arti-
cles of Association of the Spooner Copyright Company for
Massachusetts,” bearing date March 20th, 1863, and consisting
of twenty-two printed pages, each copy being signed and sealed
by said Spooner, Apthorp, Brownc, and Ilarris, and also attested
by the signaturcs of Sam’l Batcheller, Jr. and Geo. M. Wollinger,
as witnesses, and still further verified by the signatures of said
Spooner, Apthorp, Browne, and Harris, upon each leaf of each
copy, were mutually delivered this 15th day of April, 1863 —
That is to say, three of said copies were delivered to said
Apthorp, Browne, and Harris, (one copy to each,) and three
copies to said Spooner. These copies are all of equal validity in
law.

Be it also remembered, that one copy of the *‘ Articles of
Association of a Mortgage Stock Banking Company,” which
were copyrighted by Lysander Spooner in the year 1860, and
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MEMORANDUNM.

——— - -

bear date January 1st, 1860, consisting of fifty-nine printed
pages —said one copy being verified by the signatures of said
Spooner, Apthorp, Browne, and Harris, on each leaf— was
attached to, and delivered with, each of the before mentioned six
cpics of the * Articles of Association of the Spooner Copy-
right Company for Massachuselts.”

The objects of this Memorandum are, first, to fix the true
date on which said Trust Deed and Articles of Association of the
Spooner Copyright Company for Massachusetts were really de-
livered and received by the parties to the same, and became of
legal effect; and, secondly, to make known to all concerned the
means that have been adopted for v'erifying forever hereafter the
original instruments, on which the rights of all Stockholders in
the Spooner Copyright Company for Massachusetts will depend.

IN WirNEss WHEREOF, we the said Spooner, Apthorp, Browne,
and Harris, have set our hands to six copies of this Memoran-
dum — three copies for said Spooner, and one copy each for said
Apthorp, Browne, and Harris — this 15th day of April, 1863.

LYSANDER SPOONER,
R. E. APTHORP,

CHS. HALE BROWNE,
J. B. HARRIS.
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Entered according to Act of Congress, in the year 1864,
By LYSANDER SPOONER

in the Clerk’s office of the District Court of the United States, for the District
of Massachusetts.
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CONSIDERATIONS

FOR

BANKERS.

CHAPTER L

EXPLANATION OF THE AUTHOR'S NEW SYSTEM OF PAPER
CURRENCY.

THE principle of the system is, that the currency shall repre-
sent an invested dollar, instead of a specie dollar.

The currency will, therefore, be redeemable, in the first
instance, by an invested dollar, unless the bankers ckoose to
redeem it with specie.

The capital is made up of a given amount of property de-
posited with trustees.

This capital is never diminished ; but is liable to pass into the
hands of new holders, in redemption of the currency, if the trus-
tees fail to redeem the currency with specie.

The amount of currency is precisely equal to the nominal
amount of capital.

When the currency is returned for redemption, (otherwise than
in payment of debts due the bank,) and the trustees are not able,
or do not choose, to redeem it with specie, they redeem it by a
conditional transfer of a corresponding portion of the capital.
And the conditional holder of the capital thus transferred, holds
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6 CONSIDERATIONS FOR BANKERS.

it, and draws interest upon it, until the trustees redeem it, by
paying bim its nominal value in specie.

Under certain exceptional and extraordinary circumstances,
this conditional transfer of a portion of the capital, becomes an
absolute transfer; and the conditional holder of the capital
transferred, becomes an absolute holder of it — that is, an abso-
lute stockholder in the bank.

In such cases, therefore, the final redemption of the currency
congists in making the holders of the currency dona fide stock-
holders in the bank itself.

To repeat, in part, what has now been said :

The currency, besides being receivable for debts due the bank,
is redeemable, first, with specie, if the bankers so choose; or,
secondly, by a conditional transfer of a part of the capital.

The capital, thus conditionally transferred, may be itself
redeemed, by the bank, on paying its nominal value in specie,
with interest from the time of the transfer.

Or, this conditional transfer, of a portion of the capital, may,
under certain circumstances, become an absolute transfer,

A holder of currency, therefore, is sure to get for it, either
specie on demand; or specie, with interest, from the time of
demand; or an amount of the capital stock of the bank, corres-
ponding to the nominal value of his currency.

In judging of the value of the currency, therefore, he judges
of the value of the capital ; because, in certain contingencies, he
is liable to get nothing but the capital for his currency. But if
the capital be worth par of specie, or more than par of specie, he
infers that his currency will be redeemed, either in specie on de-
mand, or by a temporary transfer of capital; which capital will
afterwards be itself redeemed with specie.

All that is necessary to make a bank, under this system, a
sound one, is, that its capital shall consist of productive prop-
erty — its actual value fully equal to, or a little exceeding, its
nominal value — and of a kind not perishable, or likely to depre-
ciate in value.
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Mortgages, rail-roads, and public stocks will probably be the
best capital; and most likely they are the only capital which it
will ever be expedient to use.

If further explanation of the nature of the system be needed,
at this point, it can be given — more easily, perhaps, than in any
other way —by supposing the capital to consist of land —as
follows:

Suppose that A is the owner of one hundred, B of two hun-
dred, C of three hundred, and D of four hundred, acres of land;
that all these lands are of uniform value, to wit, one hundred
dollars per acre; that they will always retain this value; and
that they are all under perpetual leases at an annual rent of six
dollars per acre.

A, B, C, and D, put all these lands into the hands of trustees,
to be held as banking capital ; making an aggregate capital of
one hundred thousand dollars. Their rights, as lessors, going
with the lands into the hands of the trustees — that is, the trus-
tees being authorized to receive the rents, and apply them to the
uses of the bank, if they should be needed.

A, B, C, and D, then, are the bankers, doing business through
the trustees.

Their dividends, as bankers, it is important to be noticed, will
consist both of the rents of the lands, and the profits of the
banking; making dividends of twelve per cent. per annum, if
the banking profits should be six per cent.

The banking will be done in this way —

The trustees will make certificates for one, two, three, five, ten
dollars, and so on, to the aggregate amount of one hundred
thousand dollars ; corresponding to the whole value of the lands.

These certificates will be issued for circulation as currency, by
discounting notes, &c.

Each certificate will be, in law, a lien upon the lands for one
dollar, or for the number of dollars expressed in the certificate.

The conditions of this lien will be these —

1. That these certificates shall be a legal tender in payment of
all debts due the bank.
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8 CONSIDERATIONS FOR BANKERS.

2. That when one hundred dollars of these certificates shall
be presented for redemption, the trustees, unless they shall re-
deem them with specie, shall give the holder a conditional title
to one acre of land. This conditional title will empower the
holder to demand of the trustees rent for that acre, at the rate of
six dollars per annum, until they redeem the acre itself, by
paying him an hundred dollars in specie for it. And no divi-
dends shall be made by the trustees, to the bankers, (A, B, G,
and D,) either from the rents of any of the other lands, or
JSrom the profits of banking, until this conditional title to the
one acre, given to the holder of currency, shall have been can-
celled, by the payment of the hundred dollars in specie, with
interest, or rent, for the time the conditional title shall have been
in his hands.

3. That when certificates are presented for redemption, in
sums Jess than one hundred dollars, the trustees, unless they re-
deem them with specie on demand, shall redeem them with specie,
(adding interest, except on small sums,) before making any
dividends, either of rents, or banking profits, to the bankers
(A, B, C, and D).

4. Whenever an acre of land shall have been conditionally
transferred in redemption of currency, a corresponding amount
of currency (one hundred dollars) must be reserved from circula-
tion, until that acre shall have been redeemed by the bank; to
the end that there may never be in circulation a larger amount of
currency, than there is of land, in the hands of the bankers, with
which to redeem it.

5. 8o long as any of the lands shall remain the property of
the original bankers, (A, B, C, and D,) — free of any condi-
tional title, as before mentioned— the trustees will have the
right, as their agents, to cancel all conditional titles, by paying
an hundred dollars in specie for each acre, with interest, (or
rent,) at the rate of six per cent. per annum, during the time
the conditional title shall have been outstanding. And the trus-
tees must do this, before they make any dividends, either of
rents, or banking profits, to the bankers themselves.
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But if, at any time, the banking shall be so badly managed, as
that it shall become necessary for the trustees to give conditional
titles o the whole thousand acres, (constituting the entire
capital of the bank), the rights of the original bankers (A, B, C,
and D) in the lands, shall then be absolutely forfeited into the
hands of those holding the conditional titles; who will then
become absolute owners of them (as banking capital, in the hands
of the same trustees) —in the same manner as A, B, C, and D
had been before; and will go on banking with them in the same
way a8 A, B, C, and D had done, and through the agency of the
same trustees.

This currency, it will be seen, must necessarily be forever sol-
vent — supposing, as we have done, that the lands retain their
original value. It will be absolutely incapable of insolvency;
for there can never be a dollar of currency in circulation, without
there being a dollar of land, in the hands of the bankers, (or
their trustees,) which must be transferred (one acre of land for
a hundred dollars of currency) in redemption of it, unless re-
demption be made in specie. All losses, therefore, fall upon the
bankers, (in the loss of their lands,) and not upon the bill
holders. If the bankers should fail — that is to say, if they
should be compelled to transfer @il their lands in redemption of
their circulation — the result would simply be, that the lands
would pass, unincumbered, into the hands of a new set of hold-
ers — to wit, the conditional holders — who would have received
them in redemption of the currency — and who would proceed
to bank upon them, (reissue the certificates, and redeem them,
if necessary, by the transfer of the lands,) in the same way that
their predecessors had done. And if they too, should lose all
the lands, by the transfer of them in redemption of the currency,
the lands would pass, unincumbered, into the hands of still
another set of holders, (the second body of conditional holders,
who will now become absolute holders,) who would bank upon
them, as the others had done before them. And this process
would go on indefinitely, as often as one set of bankers should
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10 CONSIDERATIONS FOR BANKERS.

fail (lose all their lands). Whenever one set of bankers should
bave made such losses as to compel the conditional transfer of
all their lands, the conditional transfers would become absolute
transfers, and the lands would pass absolutely into the hands of a
new set of holders (the conditional holders); and the bank, as a
corporation, would be just as solvent as at first. So that, how-
ever badly the banking business should be conducted, and how-
ever frequently the bankers might fail, (if transferring all their
capital (lands), in redemption of their circulation, may be called
failing,) the bank itself, as a corporation, could not fail. That
is to say, its circulation could never fail of redemption. The
lands (the capital) would forever remain intact; forever equivo-
lent to the circulation; and forever subject to a compulsory de-
mand in redemption of the circulation. In this way all losses
necessarily fall upon the bankers, (in the loss of their capital,
the lands,) and not upon the bill holders, who are sure to get the
capital (lands), dollar for dollar, for their currency, if they do
not get specie.

From the preceding explanation it will be seen that, if all
lands were of an uniform value, and were to retain that value
in perpetuity, it would be perfectly easy to use them as banking
capital, under the author’s system, and thus create the most
abundant and solvent currency that could be desired.

But all lands are not of a uniform value; and, therefore, they
cannot be used, acre by acre, as banking capital, under this sys-
tem. Nevertheless, by means of mortgages, lands may be used
as banking capital ; since mortgages upon lands can be made to
any desirable extent, and all of a uniform value; or at least
nearly enough so for all practical purposes. And this value they
will retain in perpetuity.

The real estate of this country amounts to some ten thousand
millions of dollars. Mortgaged for only half its real value, it
would furnish banking capital to the amount of five thousand
millions of dollars.

The rail-roads that we now have, and those that we shall have,
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CONSIDERATIONS FOR BANKERS. 11

taken at only half their value, would furnish several hundred
millions more of good banking capital.

There will probably also be two thousand millions, or more,
of United States Stocks, which, if they should stand perma-
nently at par, or thereabouts, will make good banking capital.

There is, therefore, no more occasion for a scarcity of currency,
than for a scarcity of air.

And this currency would all be solvent, stable, and furnished
at the lowest rate of interest at which the business of banking
could be done.

Under such a system there could never be another crisis ; the
prices of property would be stable; the rate of interest would
always be moderate ; industry would be uninterrupted, and much
more diversified than it ever hitherto has been; and prosperity
would necessarily be universal.

No evils could result from the great amount of currency fur-
nished by this system ; for no more would remain in circulation
than would be wanted for use. By returning it to the bank for
redemption, the holder would either get specie for it, or have it
redeemed by the conditional transfer to him of a part of the
capital, on which he would draw interest, until the capital so
transferred to him, should either be itself redeemed with specie,
or made an absolute property in his hands. Currency, therefore,
returned for redemption, and not redeemed with specie, is really
put on interest, by being redeemed by the conditional transfer of
interest-bearing capital. Whenever, therefore, if ever, the prices
of property should become so high as not to yield as good an
income as money at interest (the interest being paid in specie),
the holders of currency would return it to the banks for redemp-
tion, beyond the ability of the banks to pay specie. The banks
would be compelled to redeem it by the conditional transfer of
interest-bearing capital; and thus take it out of circulation.

In short, the currency represents a dollar at interest, instead
of a dollar in specie; and whenever it will not buy, in the
market, property that is worth as much as money at interest,
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12 OONSIDERATIONS FOB BANKERS.

(the interest payable in specie,) it will be returned to the bank,
and put on interest, (by being redeemed in interest-bearing capi-
tal,) and thus taken out of circulation. No more currency,
therefore, would remain in circulation, than would be wanted for
use, the prices of property being measured by the value of an
interest-bearing dollar, instead of a specie dollar, if there
should be a difference between the two.

Such is, perhaps, as good a view of the general principles of
the system, as can be given in the space that can be spared for
that purpose. For a more full description, reference must be had
to the pamphlet containing the system itself, with the Articles of
Association, that will be needed by the banking companies. In
the Articles of Association, the system is more fully developed,
and the practical details more fully given, than they can be in
any general description of the system.*

The recent experience of this country, under a currency
redeemable only by being received for taxes, and made converti-
ble at pleasure into interest-bearing bonds (U. 8.), is sufficient to
demonstrate practically — what is so nearly self-evident in theory
as scarcely to need any practical demonstration — that under a
system like the author’s, where the currency (when not redeemed
in specie on demand) is convertible at pleasure into solvent
interest-bearing stocks, there could never be a redundant cur-
rency in actual circulation, nor any undue inflation in the prices
of property. That experience proves that currency issued, and
not needed for actual commerce, at legitimate prices, will be
converted into the interest-bearing stocks which it represents,
and thus taken out of circulation, rather than used to inflate
prices beyond their legitimate standard.}

* In the Articles of Association, as published, the capital is supposed to be
moortgages. If United States stocks should be used as capital, the Articles of
Association would need to be the same as for mortgages, with but very trivial

alterations. If rail-roads were to be used as capital, very considerable alterations
would need to be made in the Articles of Association.

t The fact, that U. S. currency is now below par of specie, does not affect the
principle stated in the text. That currency is worth, as all such carrency must
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CONSIDERATIONS FOR BANKERS. 13

This experience of the United States, with a currency con-
vertible into interest-bearing bonds, ought, therefore, to extin-
guish forever all the hard money theories as to the indefinite
inflation of prices by any possible amount of solvent paper cur-
rency. It ought also to extinguish forever all pretence that a
paper currency should always be redeemable in specie on de-
mand ; a pretence that is merely a branch of the hard money
theory. This experience ought to be taken as proving that other
values than those existing in gold and silver coins — values, for
example, existing in lands, rail-roads, and public stocks — can be
represented by a paper currency, that shall be adequate to all the
ordinary necessities of domestic commerce; and consequently
that we can have, at all times, as much paper currency as our
domestic industry and commerce can possibly call for; and that
the frequent revulsions we have hitherto had — owing to our de-
pendence upon a currency legally payable in specie on demand,
and therefore liable to contraction whenever specie leaves the
country — are wholly unnecessary. This experience ought,
therefore, to serve as a practical condemnation of all restraints
“upon the most unlimited paper currency, provided only that such
currency be solvent, and actually redeemable, at the pleasure of
the holder, in the property which it purports to represent.

Substantially the same things are proved by the experience of
England. The immense amount of surplus money in that
country is not used to inflate prices at home; but seeks invest-
ment abroad. It is sent all over the world, either in loans to

be worth, as much as the stocks into which it is convertible. The depreciation
in the U. S. currency is to be accounted for, therefore, not at all on the ground of
superabundance for the uses of commerce, but on one or more of the following
grounds, to wit: 1. That the public credit is suffering from the apprehension
that the U. 8. bonds may never be paid; 2, that the loanable capital of the
country is either becoming exhansted, or finds more lucrative investments in
business than in U. §, stocks ; or, 3, that the burdens imposed upon the use of
U. 8. stocks as banking capital, are so great as to depreciate the value of
the bonds.
2

The Online Library of Liberty <oll.libertyfund.org> Page 36



14 CONSIDERATIONS FOR BANKERS.

governments, or as investments in private enterprises, rather than
used to inflate prices at home beyond their true standard.

The experiences of the two countries, therefore, demonstrate
that there is no such thing possible as an undue inflation of
prices, by a solvent paper currency — that is, a currency always
redeemable in the specific property it purports to represent. And
such a currency is that which would be furnished by the author’s
system; for the property represented by it is always deliverable,
dollar for dollar, in redemption of the currency itself.
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CHAPTER IL
THE AUTHOR’S SYSTEM CANNOT BE PROHIBITED BY THE STATES.

THE author holds his system by a copyright on the Articles of
Association, that will be needed by the banking companies. His
system, therefore, stands on the same principle with patents and
copyrights. And the use of it can no more be prohibited by the
State governments, than can the use of a patented machine, or
the publication of a copyrighted book.

The Constitution of the United States expressly gives to Con-
gress ‘“ power to promote the progress of science and useful arts,
by securing, for limited times, to authors and inventors, the ex-
clusive right to their respective writings and discoveries.”” And
the laws passed by Congress, in pursuance of this power, are
‘“the supreme law of the land, * * * any thing in the
laws of any State to the contrary notwithstanding.”

If the State governments could prohibit the use of an inven-
tion, or the publication of a book, which the United States patent
or copyright laws have secured to an inventor or author, the
whole ‘“power of Congress to promote the progress of science
and useful arts,” by patent and copyright laws, could be defeated
by the States.

Some persons may imagine that, whatever may be the right
secured to inventors, by patents, the right secured to authors, by
copyrights, is only a right to publish their ideas; leaving the
State governments still free to prohibit the practical use of the
ideas themselves. But this is a mistake. Of what avail would
be the publication of ideas, if they could not be used? How
utterly ridiculous and futile would be the idea of securing to the
people a mere knowledge of ““science and useful arts,” with no
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16 CONSIDERATIONS FOR BANKERS.

right, on their part, to apply them to the purposes of life. How
could Congress * promote the progress of science and useful arts,”
if the people were forbidden to practise them? The right
secured, therefore, is not a mere right of publication, but also a
right of use.

The objects of patents and copyrights are identical, viz.: to
secure to inventors and authors, and through them to the peo-
ple— against all adverse legislation by the States — the practical
enjoyment and use of the ideas patented and copyrighted.

Copyrights, it must be observed, are not granted, as some may
suppose, for mere words — for the words of all books were the
common property of mankind before the books were copyrighted ;
and they remain common property afterwards. The copyright,
therefore, is for the ideas, and only for the ideas, which the
words are used to convey, or describe.

In copyrights, therefore, equally as in patents, the right se-
cured is the right to ideas; that is, to those ideas that are original
with the authors of the books copyrighted. And the right thus
secured to ideas, is the right, on the part of the author, not only
to reduce those ideas to practical use himself, but also to sell
them to others for practical use.

If the right, secured to authors by copyrights, were simply a
right to publish their ideas, but not to use them, nor sell them
to others to be used, the most important knowledge, conveyed by
books, might remain practically forbidden treasures, if the State
governments should choose to forbid their use.

These conclusions are natural and obvious enough; but as the
point is one of great importance, it may be excusable to enforce
it still further.

The ground here taken, then, is, that a State government has
no more constitutional power to probibit the practical use of any
knowledge conveyed by a copyrighted book, than it has to pro-
hibit the publication or sale of the book itself.

The sole object of the copyright laws are to encourage the
production of ideas for the enjoyment and use of the people; to
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CONSIDERATIONS FOR BANKERS. 17

secure to the people the right to enjoy and use those idess; and
to secure to authors compensation for their ideas. All these
objects would be defeated, if the States could interfere to prevent
the use of the ideas thus produced; because if the ideas could
not be used, there would be no sale for the books; and conse-
quently authors would get no pay for writing them; and would
have no sufficient motive to write or print them.

It is an axiom in law, that where the means are secured, the
end is secured; that the means are secured solely for the sake
of the end. Tt would be as great an absurdity in law, as in
business, to secure the means, and not the end; to plant the seed,
and abandon the crop; to incur the expense, and neglect the
profits. What an absurdity, for example, would it be for the law
to secure a man in the possession of his farm, but not in his
right to cultivate it, and enjoy the fruits. What an absurdity
would it be for the law to secure men in the possession of steam
engines, but not in the right to use them. But these would be
no greater absurdities than it would be for the law to secure to
the people a knowledge of ¢ science and useful arts,” but not the
right to use them.

The sole object of the law in securing to all men the possession
of their property of all kinds, is simply that they may use it,
and have the benefit of it. And the sole object of the laws, that
secure to the people Anowledge — which is but a species of
property, and a most valuable kind of property —is that they
may use it, and promote their happiness and welfare by using it.

An illustration of the principle, that where the means are
secured, the end is secured, is seen in the constitutional provision
that ‘“the right of the people to keep and bear arms shall not be
infringed.”” This provision does not secure to the people a mere
naked: ““right to keep and bear arms’’— for that right would be
of o practical value to them. But it secures the right also to
use them in any and every way that is naturally and intrinsically
just and lawful; for that is the only end the people can have in
view in ““ keeping and bearing arms.”
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On the same principle, too, if the Constitution had declared
that ¢“the right of the people to buy and keep food should not
be infringed,” it would thus have guaranteed to them, not merely
‘the right to buy and keep food,” but also the right to eat the
food thus bought and kept; because the eating would be the only
end that could be had in view in buying and keeping food.

Another illustration of the same principle is found in the con-
stitutional provision that ¢ Congress shall have power to coin
money, and fix the standard of weights and measures.”” Have
the States any power to forbid the people to buy and sell the
money coined by the United States? Or to forbid the people to
use the standard weights and measures fixed by the United
States? Certainly not. ~ Although the Constitution does not
say it in express words, it does say, by necessary implication,
that the money, coined by the United States, may be freely
bought and sold by the people (because that is one of the ends
for which the money is coined); and that the standard weights
and measures, fixed by the United States, may be freely used by
the people (for that is one of the ends for which the standard of
weights and measures was fixed); and that the States can neither
forbid the use of the weights and measures, nor the buying or
gelling of the coin.

The sole object of books is to convey knowledge. If the
knowledge cannot be used, of what use are the books themselves?

If a State government can prohibit the use of the knowledge
conveyed in a copyrighted book, it might just as well prohibit the
buying or reading of the book. The object of the book would
be no more defeated in one case than in the other.

This power of * promoting the progress of science and useful
arts,”” by means of patent and copyright laws, was given to Con-
gress principally, if not solely, because it was feared that the
State governments might, in some cases, be unfavorable to that
end. But if the States can 70w prohibit the use of the knowl-
edge conveyed by books, they have that very power of obstructing
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“ the progress of science and useful arts,”” which the Constitution
intended to take from them.

Furthermore, it is the theory of the courts that the nation
purchases the ideas of authors and inventors; that it purchases
them solely for the use of the people ; and that it pays authors
and inventors for their ideas, by giving them certain exclusive
rights over them for a term of years.* By this theory, the ideas
themselves are supposed to become the property of the nation,
from the times when the patents or copyrights are granted; or
from the times when the ideas are put upon the government
records, in the patent office, or elsewhere. Now, suppcse the
United States government had been authorized, by the Constitu-
tion, to purchase the same ideas, and pay the money for them,
instead of paying for them by giving the authors and inventors
certain monoplies in the use of them. Could a State, in that
case, have prohibited the practical use of the ideas, which the
government had thus bought, and paid the nation’s money for,
solely for the use of the people? Clearly not. Suppose the
United States government had been authorized (by the Constitu-
tion) to buy, and pay the money for, Morse’s invention of the
telegraph, for the use of the people. Could a State have pro-

%* I do not say that the theory of the courts, as given in the text, is the true
theory. I think itis not. I think the true theory is one much more favorable,
not only to authors and inventors, but also to the public. But the theory given
in the text is the one that prevails in the courts, not only of this country, but of
England, and, so far as I know, of most or all other countries in which patents
and copyrights are granted. And whether true or false, the theory is likely to
prevail, I apprehend, for a long time to come. But I think the true theory is
that authors and inventors have the same natural and Common Law right of
property, and consequently the same perpetual right of property, in their ideas,
the products of their mental labor, that other men have in material things, the
prodacts of their manual labor; and that governments have no more right to
forbid the sale or use of one of these two kinds of property, than they have to
prohibit the sale or use of the other. Under this latter theory, authors and inven-
tors would be stimulated much more than they are now to the prodaction of
valuable ideas; and the public would be enlightened and enriched in a propor-
tionally greater degree.
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hibited the use of the invention, which the nation had thus
bought for the use of the people, and paid the people’s money
for? Certainly not.

Suppose the United States government (being authorized by
the Constitution), had bought books on agriculture, for the use
of the people, and paid the nation’s money for them — (instead
of paying for them by copyrights, as it does now)—books on the
chemical nature and treatment of soils, books on the various
plants which the people wish to cultivate, and the various animals
which the people wish to rear. Could a State have forbidden the
people to read those books? Or to practically apply the knowl-
edge conveyed by them? Clearly not. The idea would be
preposterous. 'The principle that the United States Constitution,
in securing to the people those means of agricultural progress,
had, by necessary implication, secured to them the right to use
those means against all interference by the States, would have
been a complete answer to any such pretence on the part of the
States.

We might as well say that a State has a right to forbid the
people to use the post office, which the United States government
has provided for their benefit, as to say that a State has a right to
forbid the people to use any ‘‘science or useful art,”” which the
United States government has bought for their benefit.

Any other principle than this would authorize the States to
prohibit the practical use of all ideas patented and copyrighted
by the United States ; and thus utterly defeat the power given to
Congress ¢ to promote the progress of science and useful arts,”
by means of patents and copyright laws.

It is to be borne in mind that the people of a single State are
not the only ones interested in the practical use of patented and
copyrighted ideas within that State.

If, for example, the cotton growing States were to prohibit the
use of Whitney’s patented cotton gin within those States, the
people of all the other States, that manufacture or wear cotton
goods, would be made the poorer by the act. If Louisiana were
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to prohibit the use of Fulton’s patented steamboat within her
limits, a great blow would be struck at the commerce and indus-
try of the whole Mississippi valley. If Ohio, Indiana, Illinois,
Iowa, and Wisconsin, were to prohibit the use of McCormick’s
patented reaper within those States, the price of grain would be
affected throughout the whole country. If Massachusetts were
to prohibit the use of patented sewing machines, the prices of
boots, shoes, and all other clothing, manufactured within the
State, for the people of other States, would be enhanced. If
New York were to prohibit the use of Hoe’s patented printing
press within that State, all the commercial intelligence that
radiates from the city of New York, would be delayed, and made
more expensive; and the commerce of the whole country would
be injured. For these reasons no State can be permitted to pro-
hibit, within her limits, the use of any of the *sciences and
useful arts,” which may be patented or copyrighted by the United
States.

The same reasons apply to currency. If New York, for ex-
ample, were to prohibit all but a metallic currency within her
limits, the commerce of the whole country, so far as it is carried
on within the city or State of New York, would be disturbed,
obstructed, and injured. The industry of the whole country
would be discouraged to a corresponding degree; and the whole
country would be made the poorer. On the other hand, if the
best systems of credit and currency, that can be invented, are
allowed free course in the city and State of New York, that city
and State can do very much, by the use of such credit and cur-
rency, to facilitate the commerce, and consequently to develop the
industry, of every State in the Union. Even, therefore, if it
were admitted that the State of New York might deprive her
own citizens of useful inventions in currency and credit, it cannot
be permitted to her to dictate in regard to the currency and credit
used in the commerce of the whole country within her limits.
She is not an independent nation in regard to commerce; and
consequently not in regard to credit or currency.

3
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The principle of the United States Constitution, in regard to
ideas patented and copyrighted, or in regard to ¢‘the progress of
science and useful arts,”” is, that authors, inventors, and people,
shall have the free right to experiment with, and practically test,
all ideas for themselves, without asking permission of the several
State legislatures. It presumes that they (authors, inventors,
and people) are competent to determine, after experiment, what
inventions are practically valuable to them, and what worthless.

How preposterous would be the principle—as a political or
economical one — that all the ideas, which authors and inventors
may originate, in ¢‘science and useful arts,” must be submitted
to, and approved by, the several State legislatures, (who are
utterly incompetent to judge of either their truth or utility,)
before the authors and inventors can be permitted to demonstrate
their truth or utility to the people, or the people be permitted to
adopt them. Such a principle would be manifestly absurd,
ridiculous, destructive of men’s natural rights, and destructive of
all ¢ progress in science and useful arts.” It would be a tyranny
that no people on earth could endure. On such a principle, not
even an almanac could be published, or a new rat trap used,
within any State, until the legislature of the State should have
solemnly sat upon it, and given it the sanction of their profound
wisdom, or profound ignorance. If any thing of this nature
were to be tolerated in this country, it would plainly be most
proper and expedient that Congress, as the legislature for the
whole country, should take the matter in hand, and decide, for
the whole country, upon the truth and utility of all new ideas
offered for public adoption; instead of referring them to the
several State legislatures. But Congress knows that they are
utterly incompetent to any such task; and, therefore, they leave
the whole matter —as the Constitution intended they should —
to be determined by the authors, inventors, and people interested.
And if this is the principle of the Constitution in regard to all
other ideas in *‘science and useful arts,” it is equally the princi-
ple of the Constitution in regard to currency (other than legal
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tender) and credit; for the Constitution makes no discrimination
between inventions and ideas on these latter subjects, and those in
relation to other matters (as we shull more fully see in subse-
quent chapters). The Constitution knows but one law for all
new ideas in “science and useful arts.”” And that law is that
authors and inventors may come freely face to face with the peo-
ple, and test all ideas to their mutual satisfaction; leaving the
people free to adopt or reject at their own discretion.

If there be any one of the ‘““useful arts,” to which the fore-
going principles ought to be applied, banking is preéminently
that one. (By banking is here meant the art of representing by
paper— for loans and currency — other values than those existing
in coin.) Banking is the art of arts. Itis the art upon which
nearly all other arts depend mainly for their efficiency; as ex-
perience has demonstrated continually for the last hundred years.
Directly or indirectly it furnishes both the tools and materials for
nearly every trade. Directly or indirectly it creates the demand
for, and furnishes the supply of, every marketable commodity.
For the want of such adequate credit and currency as banking is
capable of supplying, all other arts, especially the mechanic arts,
are at all times greatly crippled, and at frequent intervals para-
lyzed; the natural and normal demand for manufactured com-
modities suspended, and their prices struck down; the rich made
poor, and the poor driven into idleness and destitution. The
industry of almost any people — even of those among whom the
mechanic arts have already made the greatest progress— would
probably be doubled in value by such a diversity of production,
such an increase of machinery, such uninterrupted activity, and
such stability in prices, as an adequate system of banking would
introduce. And the wealth thus produced would be far more
equally and equitably distributed than wealth is now.

The imperfection or inadequacy of all former systems of bank-
ing is a thing on all hands confessed. There is no art, in which
there is greater need of invention. Consequently there is none,
in which invention is better entitled to all the protection which
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the constitutional power of Congress * to promote the progress of
science and useful arts ” can give.

For the reasons that have now been given, the right to use
practically the author’s system of banking, is absolutely secured
to him and his assigns, by the United States copyright; and, as
has already been said, can no more be prohibited by the State
governments, than can the use of a patented machine, or the
publication of a copyrighted book.

By what has been said, it is not meant that the patent or copy-
right laws of Congress are designed, or can be used, to shield a
person in the commission of any acts that are fraudulent, or intrin-
sically criminal ; but only that they are a protection for the free
use of all ideas, that are patented and copyrighted by the United
States, and that are, naturally and intrinsically, innocent and
lawful.

That the author’s system of banking is, naturally and intrinsi-
cally, innocent and lawful — as clearly so as any other system of
banking that was ever invented —no one will dispute. The
honest use of the system, therefore, cannot be prohibited by the
States. But any frauds or crimes, committed under color of
using the system, may be punished like any other frauds or
crimes.

The same principles, of course, apply to any and every other
system of banking, which is, naturally and intrinsically, innocent
and lawful, and which men may invent, and choose to experiment
with, and put in practice. Men have the same natural and con-
stitutional rights to invent, experiment with, and get patented or
copyrighted, and put in practice, new systems of banking, as they
have to invent, experiment with, get patented, and put in opera-
tion, new churns and washing machines. And the only restraints,
that can constitutionally be imposed upon them, by the State
governments, are, that the natural ¢ obligation of their contracts”’
must be enforced, and they must commit no frauds nor crimes.*

#* Tt will be seen in a subsequent chapter (the 4th) that the Supreme Court
of the United States has expressly declared “ that the States have no power, by
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taxation, or otherwise, to retard, impede, burden, or in any manner control” the
use of ideas patented by the United States. And the same principle obviously
applied to ideas copyrighted; for ideas copyrighted are intrinsically of the same
nature with those patented ; and are placed by the Constitution upon the same
ground. In the case of Wheaton vs Peters, the Supreme Court of the United
States held in argument (though that was not the point to be decided) that a
copyright was of the same nature as a patent. (8 Peters’ Rep., pp. 657-8.)

The only difference between patents and copyrights is one of form, and not of
substance ; and has reference to the mode of securing compensation to the aa-
thors of the ideas patented and copyrighted, rather thau to the right of the people
to use those ideas. In both cases alike, the people have the right to use the ideas,
with the consent of the authors. And, on the theory, that now prevails with the
courts, (but which, as I have before said, I do not admit to be the trne theory,) the
people have the right, without the consent of the authors, to use patented and copy-
righted ideas in any and every possible way, except in those particular modes
that are reserved or granted, as an “exclusive right” to the authors, to compen-
sate them for the ideas themselves.

The obvious constitutional duty of Congress is to secure, for limited times, to
both authors and inventors, all “ the exclusive rights” to their respective ideas,
that can be made practically valuable to them. And such was the obvious intention
of Congress in enacting the existing copyright laws; (although such may not,
perhaps, be the legal effect of those laws in all possible cases.)

Thus the patent laws secure to the inventor of a machine, and to his assigus,
“ the exclusive right to make, use, and vend to others to be used,” a machine of
that kind, or one embodying any of the original ideas incorporated in it. But the
ideas, embodied in the machine, may be written about, and printed, without the
consent of the inventor, and used in any possible way, except in making or using
a machine; which latter is supposed to be the only way in which the ideas can be
made practically valuable to him. The copyright laws, on the other hand, secure
to an author and his assigns the sole right of making and selling copies of his
book, or any part of it that is original with himself. But other persons may use
the ideas, without his consent, in any manner they can, without making or selling a
copy of the book, or any part of it; which latter are supposed to be—and in
most cases are —the only rights that can be made practically valuable to the
author. In some cases, however, as in the case of dramatic compositions, the
copyright laws secure to the authors and their assigns, not only the exclusive
right of making copies of the pieces, but also the exclusive right of performing
them in public.

As the copyright laws of Congress now stand, and are now interpreted by the
courts, the ideas embodied in the author’s banking system, could be used, in de-
fiance of his copyright, if it were practically possible for such a banking company
to have a legal existence, and carry on the business of banking, without having
any Articles of Association similar, in whole or in part, to those he has copyrighted.
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But as neither of those things would be practically possible, and as he and his
assigns have the exclusive right secured to them of making copies, either in
whole, or in part, of the Articles of Association, his copyright gives him a legal
control over the system.

The system is undoubtedly & legitimate subject of patent; for banking
is as much an “art” as is the spinning or weaving of wool or cotton. But
the copyright accomplishes all that a patent could; and is, in some respects,
preferable.
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CHAPTER IIL

THE AUTHOR'S SYSTEM CANNOT BE TAXED, EITHER BY THE
UNITED STATES, OR THE STATES.

NEerraER the United States, nor the States, can faz the au-
thor’s system of banking, consistently with the theory which
the courts hold in regard to patents and copyrights.

That theory is, that a patent or copyright, guaranteeing to an
inventor or author, and his heirs and assigns, the free and exclu-
sive right to use his invention, or publish his book, for a term of
years, is the price which the United States government, as agent
for the whole people, pays an inventor or author for his invention
or book, for the benefit of the public.*

The courts hold that the reasons for granting patents and copy-
rights are these, namely, that an inventor has in his mind an
invention, or an author has in his mind a book, which, it is sup-
posed, may be of value to the public; but that neither the inven-
tor nor the author has any sufficient inducement to make his

* ] have before said that I do not believe that the theory of the courts is the
true one. But it is the one least favorable to the rights of authors and inventors;
and is likely to prevail, for the present at least, if not forever. I think the true
theory is, that authors and inventors have the same natural and common law
right of property in their ideas, the products of their labor, that other men have
in material things, the products of their labor; and that government is as much
bound to protect the former as the latter. If this theory were to prevail, authors
and inventors could very well afford to have their property in ideas taxed; be-
cause their property would not ounly be protected by the criminal law, but it
would be protected in perpetuity, like other property. But now the government
virtually says to anthors and inventors, “ Sell your ideas to the government for
such price as the government chooses to pay, or you shall have no protection at
all for your rights in them.” Saying this, and having its offer-accepted, it clearly
cannot, in good faith, tax the price which it has promised to pay.
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invention or book known, unless he can derive some pecuniary
advantage from it. The United States, therefore, says to the
invenfor : If you will secure your invention to the use of the
public, by putting upon the government records such a descrip-
tion of it, and of the manner of using it, as that the public will
be able, from your description, to make and use your machine, in
defiance of you, (after your patent shall have expired,) the gov-
ernment will, as a compensation for your so doing, secure to you,
and your heirs and assigns, the free and exclusive use of the in-
vention for a given number of years. When, therefore, the
inventor has put upon the government records such a description
of his invention, and of the manner of using it, as the govern-
ment stipulates for, the bargain is complete, and the faith of the
government is pledged, that he shall have the free and exclusive
use of his invention for the term of years agreed on.

The United States says also to the author : If you will secure
to the public the right to your book, by depositing a copy with
the government, so that it may be republished in defiance of you,
(after your copyright term shall have expired,) the government
will secure to you, and your heirs and assigns, the free and ex-
clusive right to publish and sell it for a term of years. When,
therefore, the author has deposited with the government a copy of
his book, in pursuance of this stipulation on the part of the
United States, the contract is complete, and the faith of the gov-
ernment i3 pledged, that he shall have the free and exclusive
right to publish his book for the term of years agreed on.

The amount of these transactions — according to the theory of
the courts — is, that the government bwuys an author’s or inven-
tor’s ideas, and contracts to give him, as compensation for them,
a certain exclusive use of them for a term of years.

The courts hold that the general government, on behalf of the
whole country, makes this contract with authors and inventors;
being specially authorized to do so by the Constitution of the
United States.

On this theory, the government cannot consistently tax, either
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the ideas themselves, or the use of them. It cannot consistently
tax the ideas themselves, as property, for they are supposed to be
the property of the United States; and for the government to
tax them, as property, would be taxing its own property; and
would be as absurd as it would be to tax the National Capitol, or
any other property of the government. It cannot consistently
tax the author or inventor for his exclusive use of the ideas; for
that exclusive use is the price which the government agrees to
pay him for his ideas; and is, therefore, a debt, which it owes
him. TIt, therefore, can no more consistently tax him for receiv-
ing this pay for his ideas, than it can tax any body else for re-
ceiving his pay for services rendered, or property sold, or money
lent, to the government.

This price, be it observed, which the United States government
agrees to pay, is not paid in full, until the patent or copyright
term has expired; because the price itself consists in the exclu-
sive use, or in the government protection to the exclusive wuse,
of the invention or book, for that term. If, now, the govern-
ment can tax this price, before it is fully paid, it really tazes a
debt which it owes. And for the government to tax a debt,
which it owes, is really keeping back a part of the debt.

In other words, if, before the inventor or author shall have had
the free and exclusive use of his invention or book secured to him
for the full term stipulated for, the general government can faz
this free and exclusive use, whick, for a valuable consideration
paid to the United States, by the author or inventor, has been
guaranteed to him, it can wholly or partially invalidate the con-
tract made with him. Such a tax is virtually withholding, or
keeping back, or taking back, a part of the price, which the
United States, on behalf of the whole country, had agreed to pay
him. If the use of the invention or book can be taxed to the
amount of one per cent., ten per cent., fifty per cent., or one
hundred per cent., of its value, by the very government that
promised to secure the use to him, then one per cent., ten per
cent., fifty per cent., or one hundred per cent., of the price,

4
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agreed to be paid to him, is taken back, or virtually withheld
from him, by the very party that promised to pay it to him.

Such a tax, according to the theory of the courts, would be a
tax upon a debt, which the United States owes the author or in-
ventor. And a right, on the part of the United States, to impose
such a tax, would be as absurd, and as inconsistent with the obli-
gation of a debt, as would be the right of any other debtor, to
tax his creditor for the debt dué by the former to the latter. If
all debtors could tax their creditors at pleasure for the debts due
by the former to the latter, the payment of debts would be a very
easy matter. And if the United States can tax, at pleasure, all
the debts they owe, the public debt may legally, and consistently
with the public faith, be very easily paid.

When the United States government voluntarily becomes a
debtor, by purchasing something valuable, and agreeing to pay
for it at a future time, it voluntarily puts itself in the position of
any and all other debtors. That is, it agrees to pay the amount
in full ; and not merely to pay all except what it may choose to
withhold, or take back, under the name of taxation. A promise
of this latter kind would amount to no promise at all.

Suppose the United States government (as agent for the whole
country) were to purchase, of an individual, supplies for the
United States army ; and were to give him a contract to pay him
in six months. And suppose that, before paying this debt, the
government should tax it, to the amount of one hundred per cent.,
in the hands of this creditor of the United States. How much
would this creditor bave coming to him when the contract should
be due? Or how much would he realize for the supplies he had
furnished, and taken the government’s contract for? Nothing.
Yet a tax of one per cent. would be just as absurd in principle,
and just as inconsistent with the obligation of a debt, as would be
a tax of one hundred per cent. Such taxation would clearly be
withholding a part of the debt, which the government owed him,
and had agreed to pay him, for value received. The government
might just as well have seized the supplies, without pretending to
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make any compensation at all, as to pretend to buy them, promise
to pay for them, and then tax that debt or promise before it is
fulfilled. It is for this reason, that the general government can-
not, without a breach of faith, tax any portion of the debt it-is
now contracting. Such a tax would really be a mode of with-
holding payment of money it had agreed to pay. And for the
same reason the general government cannot, consistently with the
theory of the courts in regard to patents and copyrights, tax them,
or the use of them.- Such taxation, according to the"theory of
the courts, would be withholding a part of the price, which the
general government, on behalf of the whole country, had agreed
to pay for books and inventions.

And what the general government cannot, consistently with the
public faith, do, in the way of tazing patents and copyrights, the
States, counties, cities, and towns cannot consistently do; because
any contract, made by the general government, is made for and
on behalf of the whole country; and States, counties, cities, and
towns are as much bound by it, as is the general government
itself.

If States, counties, cities, and towns could tax patents and
copyrights, they could wholly or partially, (according to the
extent of the tax,) defeat the value of the contracts, which the
United States, on behalf of the whole country, makes with
authors and inventors.

The subscriber is not aware that inventions and copyrights, or
the use of inventions or copyrights, have ever been taxed,
either in this country, or in any other, until the recent tax upon
telegraphic messages. And this tax, according to the theory of
the courts, ought clearly to be held illegal, or at least inconsistent
with the public faith.

The country has too great an interest in ‘‘the progress of
science and useful arts,” to tolerate Congress, or the State gov-
ernments, in breaking faith with authors and inventors, by rob-
bing them, either directly or indirectly, of the free and exclusive
right to “ their writings and discoveries”’ for the term of years
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that was stipulated for, when, relying upon the public faith, they
sold their ideas to the government, (as they virtually did when
they put their books and inventions beyond their own control, by
putting them upon the government records. )*

For the reasons now given, the subscriber assumes that the use
of his system of banking will never be taxed, either by the
United States, or the States.

This freedom from taxation is perfectly just, for still another
reason, namely, that the land, which constitutes the banking cap-
ital under the author’s system, is liable to be taxed, as land, at
its true value, equally with all other land. The fact that it is
used as banking capital, is no reason for taxing it beyond its true
value, when all other land is equally free to be used as banking
capital, if the owners shall so choose.

This exemption from taxation is likely to be an important mat-
ter for many years, if not forever; and is sufficient, of itself, to
challenge the consideration of bankers.

* We shall see, in the next section, that the Supreme Court of the United
States have expressly said that patent rights cannot be taxed by the States. And
if the States cannot tax patent rights, they cannot tax copyrights, for both are of
the same nature intrinsically, and both are put upon the same basis by the Con-
stitution. The Supreme Court of the United States has also expressed the
opinion that they are of the same natare. (Wheaton et al, vs. Peters et al. 8
Peters' Reports, 657-8.)
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CHAPTER 1IV.

THE STATE GOVERNMENTS CANNOT CONTROL, OR IN ANY MAN-
NER INTERFERE WITH, THE AUTHOR'S SYSTEM.

THE same reasons that have been already given against the
right of the State governments to prohibit, or tax, the use of the
author’s system of banking, are equally weighty against all
power, on the part of the States, to assume to control, or in any
manner interfere with, the operation of the banks, either by
restricting the rates of interest or exchange, or subjecting the
banks to the oversight of Commissioners, or requiring them to
keep on hand given amounts of specie, or to publish statements,
or make returns, of their condition or proceedings.

A State, for example, would have no more power to fix the
rates of interest or exchange, taken by these banks, than to fix
the price paid for the use of a patented machine, or for the pub-
lication of a copyrighted book. Nor would it have any more
power to subject the banks to the oversight of Commissioners
appointed by the State, than it would to subject the use of all
patented machines, and the publication of all copyrighted books,
to the supervision of Commissioners appointed by the State. It
would have no more right to require the banks to make returns,
or publish statements, of their condition and proceedings, than it
would to require the same things of all persons using patented
machines, or publishing copyrighted books.

If the State governments can, in any way, obstruct or em-
barrass authors and inventors in the use of their copyrights and
inventions, they can impair or destroy the value of the copyrights
or patents granted by the United States; and so far defeat the
Constitution of the United States, and the powers of Congress on

this subject.
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The Supreme Court of the United States has explicitly in-
dorsed these principles, by declaring that the use of *patent
rights” can neither be tazed, retarded, impeded, burdened, nor
in any manner controlled, by the State governments. And
the same principle obviously applies to copyrights, because these
are intrinsically of the same nature with patent rights, and be-
cause also the rights of anthors and inventors are placed upon the
same grounds by the Constitution.

This declaration of the Supreme Court was made in the case of
McCulloch vs. Maryland, 4 Wheatorn’s Reports. 1t was made
incidently, but nevertheless explicitly, and as illustrating a prin-
ciple which the court declared to be vital to the existence and
operation of the general government.

The immediate question, before the court, was, whether the
State of Maryland had a right to taz the Maryland branch of
the United States Bank ?

The court first determined that the United States had a con-
stitutional right to create a bank to be employed as an agent of
the United States in keeping and disbursing the public monies.

The court next declared ¢‘that the power to Zaz involves the
power to destroy;’’ and that to allow the States to tax, or exer-
cise any authority whatever over, any of the agencies employed
by the United States in executing its constitutional powers, was
incompatible with the supremacy of the United States, and was
equivalent to subjecting the United States government to absolute
destruction, whenever the State governments should please to
destroy it.

And in this connexion, the court spoke of the United States
mails, of the mint, of patent rights, of the papers of the Custom
House, and of judicial process of the United States, as illustra-
tions of the various means used by the United States, and which
could not be taxed, nor in any manner interfered with, by the

States.
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Thus the court say,

“If we apply the principle for which the State of Maryland
contends [that the States may tax the means employed by the
general government for executing its powers] to the Constitution
generally, we shall find it capable of changing totally the char-
acter of that instrument. We shall find it capable of arresting
all the measures of the government, and prostrating it at the foot
of the States. The American people have declared their Con-
stitution, and the laws made in pursuance thereof to be supreme ;
ls)ut this principle would transfer the supremacy, in fact, to the

tates.

“If the States may tax one instrument, employed by the gov-
ernment in the execution of its powers, they may tax any and
every other instrument. They may tax the mail; they may tax
the mint; zkey may taz patent rights ; they may tax the papers
of the Custom House; they may tax judicial process; they may
tax all the means employed by the government, to an excess
which would defeat all the ends of government. This was not
intended by the American people. They did not design to
make their government dependent on the States”” Page 432.

Also the court say,

*“The court has bestowed on this subject its most deliberate
consideration. The result is a conviction that the States have
no power, by tazation, or otherwise, to retard, impede, burden,
or in any manner control, the operations of the constitutional
laws enacted by Congress to carry into execution the powers
vested in the general government. This is, we think, the un-
avoidable consequence of that supremacy which the Constitution
has established.”” Page 436.

This was an unanimous opinion of the court— expressly de-
clared by them to be such. And, as we have already seen, they
expressly applied the principle to *“ patent rights.” And if the
principle is applicable to patent rights, it is equally applicable to
copyrights ; because they are both of the same nature, and stand
on the same grounds in the Constitution.*

We have, then, in effect, an explicit declaration of the Supreme

* In the case of Wheaton et al, vs. Peters et al, the Supreme Court of the
United States incidentally expressed the opinion that a copyright was of the
same nature as a patent right. (8 Peters’ Reports, pp. 657-8.)
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Court of the United States, ¢ that the States have no power,
by tazation, or otherwise, to retard, impede, burden, or in any
manner control,”’ the use of patents and copyrights, granted by
the United States.

If the bankers should commit any frauds, or-any acts that
were intrinsically criminal, they could be punished, as for any
other frauds or crimes; because patents and copyrights do not
authorize the commission of crimes. Or if they should not fulfil
their contracts, they could be compelled to fulfil them. But so
long as they should fulfil their contracts, and be charged with no
acts intrinsically criminal, a State government could no more
interfere with them as banks, than it could interfere with anybody
else for using a patented machine, or publishing a copyrighted book.
And thus the business of banking (including the rates of interest
and exchange) would be entirely relieved from all that arbitrary
and tyrannical State legislation, which has hitherto been so annoy-
ing, vexatious, and injurious both to bankers and to the public.

If there is any business whatever, that ought to be free from
all arbitrary restraints and interference, it is banking; for the
reason that, in this country, the credit and currency furnished by
the banks, are the direct mainsprings of nearly all our industry
and commerce. All arbitrary restrictions upon banking, are,
therefore, nothing else than arbitrary restrictions upon industry
and commerce; and are as absurd, injurious, and tyrannical as
would be arbitrary restrictions upon the use of steam engines,
water wheels, locomotives, or any other machinery or instru-
mentalities by which our industry and commerce are carried on.

If banking is an intrinsically criminal business, it should be
prohibited altogether. If it is an innocent and useful one, it
should be free from all arbitrary restrictions and interference,
like any other honest business. Free competition, and freedom
from all arbitrary interference, in banking, will furnish the best
currency and credit, and at the cheapest rates, just as free com-
petition, and freedom from all arbitrary interference, in all other
business, furnish the best commodities, and at the lowest prices.
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CHAPTER V.

UNCONSTITUTIONALITY OF THE LEGAL TENDER ACTS OF
CONGRESS.

THE general government is attempting, by its legal tender acts,
and its bank act, to force into circulation its own currency, and
the currency of banks authorized by itself; and to force out of
circulation all other currency; or to bring it down to a level with
its own. This makes it necessary to consider the constitutionality
of the legal tender acts of Congress.

Those, who imagine that the legal tender acts of Congress are
constitutional, seem to imagine that Congress have power to fix,
and do fiz, the legal tender in payment of debts in all cases
whatsoever; that they have power not only to prescribe what
shall be the legal tender in payment of all debts, but also to say
how much of any thing whatever (which they may choose to
call a legal tender) shall be sufficient to satisfy any debt what-
soever; that, in short, Congress have power to declare arbitrarily
what, and how much, all contracts, between man and man, shall
amount to; and at their pleasure or discretion, to make them
more, less, or other than the parties have made them.

Thus they hold, in effect, that men have no power, of them-
selves, to make obligatory contracts; and that men’s contracts
with each other have, of themselves, no validity at all, which the
laws are bound to recognize and maintain; but that it rests with
Congress, in their discretion, or at their will, to alter men’s con-
tracts, and make them valid for more, less, or other than the
parties have agreed on.

All these enormous conclusions legitimately and necessarily

5
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follow from the idea that the late legal tender acts of Congress
are constitutional.

Bat, in truth, Congress have no powers whatever of this kind.
Parties make their own contracts; and Congress have no power
whatever to make them more, less, or other than the parties
have made them. Congress have no power to say how much of
any thing — gold and silver coin, or any thing else — shall be
sufficient to satisfy any contract whatever between man and man.*

Parties make their own contracts. Of course they, and they
alone, fix the tender. That is, they agree what, and how much,
is to be paid. Otherwise there would, in law, be no contract.
A contract to pay no particular thing, and no particular quantity
of any thing, would, in law, be no contract at all. To make a
contract, then, is necessarily to fix the tender. Parties cannot
make valid binding contracts otherwise than by themselves fixing
the legal tender, both in kind and amount.}

What the debtor agrees to pay, and the creditor to receive, is
the legal tender, and the only legal tender, both in kind and
amount, in payment of that debt. And Congress have no au-

* Unless it be that, under the “ power to pass uniform laws on the subject of
bankraptcy,” they can say how much or little of a bankrupt’s effects, shall be
sufficient to entitle him to a discharge from his debts.

t The case where one man promises to pay another what the latter’s labor,
for example, shall be worth, leaving the precise amount to be ascertained after-
ward, i8 no exception to the principle stated in the text; for, in law, that is cer-
tain, which can be made certain, And in the case of all contracts, of the kind
mentioned, it is presumed that the value of the labor can be ascertained, or
made certain.

Neither is the case, where the particular kind of thing to be paid, is not
specially mentioned by the parties, an exception to the principle stated in the
text. In such a case the law presumes, on the ground of probability, that it was
understood between the parties that coin was to be paid; because that is the
thing most commonly agreed by the parties to contracts, to be paid. But that
probability can be rebutted, in any particular case, if it can be shown, from any
circumstances, such, for example, a8 previons dealings between the parties, that
it was more probably understood between them, at the time of the contract, that
payment should be made in something else than coin.

The Online Library of Liberty <oll.libertyfund.org> Page 61



CONSIDERATIONS FOR BANKERS. 39

thority in the matter, to alter the legal tender, or make the con-
tract more, less, or other than the parties themselves have made
it. If it were not so, men would be deprived of all power of
making their own contracts.

Thus, where a contract is to pay one hundred bushels of wheat,
one hundred bushels of wheat constitute the legal tender, and the
only legal tender, in fulfilment of that contract, or in payment of
that debt; and Congress have no power to alter it. Congress
have nothing to do with the matter.

So, too, if one man contracts to convey his farm to another,
that farm is the legal tender, and the only legal tender, in fulfil-
ment of that contract.

So, if one man contracts to give his horse to another, for value
received, that horse is the legal tender, and the only legal tender,
in fulfilment of that contract; and Congress have nothing to do
with the matter.

On the same principle, when one man has contracted to pay
another a hundred dollars, a hundred dollars constitute .the legal
tender, and the only legal tender, there can be in the case. Not
because Congress have made the dollars a legal tender: but
because the parties themselves made the dollars the tender in
that particular case ; just as, in the cases before supposed, the
parties made the wheat, the farm, and the horse, the legal tender
in those cases respectively.

If Congress can fix the tender, in payment of a debt, indepen-
dently of the agreement of the parties, they can make at least a
part of a contract between the parties, without their consent.
But Congress have no more power to make any part of a contract
between two parties, without their consent, than they have to
make a whole one.

Congress have no power whatever in regard to legal tender,
beyond what can be found in these words of the Constitution, to
wit: * The Congress shall have power to coin money, and regu-
late the value thereof, and of foreign coin.”

This is the only power given to Congress on the subject. And
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here is no power given, in express terms, to make the coin
mentioned, either domestic or foreign, ¢“a legal tender in payment
of debts.” It is only by carefully analyzing all the terms of the
provision, that, even by inference or implication, such an au-
thority can be extracted from it. Let us see.

What is it *“to coin money ?” It is simply to weigh and assay
pieces of gold, silver, or other metals, and stamp them in a man-
ner to certify their quantity and quality — that is, their weight
and fineness. This is the whole of it. And, so far as this
simple act of coining goes, there is nothing that makes the coins
a legal tender; or that gives Congress any authority to make
them a legal tender.

After the pieces have been coined, they are sold by Congress
in the market, and are afterwards sold by individuals in the mar-
ket, for just what they may chance to bring, like any other mer-
chandise ; Congress having no control over their market value.

If a debtor agrees to pay, and a creditor to receive, these pieces
of coin, the coins are thereby made the legal tender in payment
of that particular debt. They thereby become necessarily the
legal tender; mot because Congress have so prescribed, but
because the parties have so agreed. The parties, and not Con-
gress, make them the legal tender.

Parties are under no legal obligation to make their contracts
payable in coin — that is, in dollars. They are at perfect liberty
to make them payable in wheat, corn, hay, iron, wool, cotton,
pork, beef, or any thing else they choose. And when they do so
make them, these other commodities become the tender; just as
dollars become the tender when dollars are promised.

The whole object of coining money, therefore—so far as a
legal tender is concerned — is, not to enforce any particular ten-
der upon the parties to contracts, but that there may be in the
community certain commodities, suitable for a legal tender —
that is, whose quantities and qualities may be precisely known —
in order to facilitate the making and fulfilling of contracts by
the parties, and the enforcing of them by the courts, with
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perfect certainty and precision. It is to furnish something,
known to the law, and fixed by the law, and about which there
may be no controversy between parties, and no doubt on the part
of the courts, as to whether or not it is the identical thing—in
kind, quantity, and quality — that was promised to be delivered.

When contracts are made to be fulfilled by the payment of
wheat, wool, cotton, iron, &c., disputes are liable to arise between
the parties as to whether the commodities tendered are of the
precise quality with the ones promised. Hence litigation arises;
and litigation too, which it is extremely difficult for courts to
settle’ justly ; because it is very difficult, and often impossible, for
a court to know the precise quality of the commodities promised,
as understood by the parties themselves at the times of their
contracts.

It is desirable, therefore, that there should be something, known
to the law, and which may be promised to be delivered, and about
the quality of which there can be no dispute. Such a commodity
serves both to prevent controversy and litigation, and to enable
courts to settle them justly and truly when they do arise.

So far, then, as a legal tender is concerned, the whole object
of the Constitution, in giving Congress * power to coin money,”
is, not at all to take away from parties their natural power and
right to make such contracts as they please, or to impair their
contracts when made, dut to aid them in making precisely such
contracts as they wish ; and to insure the enforcement of the
contracts, by the courts, precisely as the parties made them.

The object of the Constitution is to give the people additional
Sacilitiés (beyond what nature has provided) for making their
own contracts, and having them accurately enforced; and not at
all to take from them any natural power or right to make such
contracts as they please; or to give Congress any power to inter-
fere with, control, invalidate, or impair the contracts made.

But, secondly, Congress have power not only *to coin money,”
but also *to regylate the value thereof, and of foreign coin.”

What is it ““to regulate the value thereof, and of foreign
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coin?”  Certainly it is not to fix the current value of the coins,
relatively to other commodities. It is not, for example, to say
how much wheat, wool, cotton, iron, hay, or any thing else, one
dollar, or five dollars, in coin, shall buy.

For Congress to fix the value of the coins, relatively to other
commodities, would be equivalent to their fixing the value of
other commodities relatively to coin. But that, clearly, is a
matter for parties to agree upon; and one with which Congress
have nothing to do.

What, then, is this power of Congress ¢ to regulate the value
thereof, and of foreign coin?”

If the Constitution had said simply that Congress should have
¢ power to coin money, and regulate the value thereof”’— omit-
ting the words “and of foreign coin’’— the legal conclusion
probably would have been, that Congress should only have power
to coin money, and regulate the intrinsic value thereof — that is,
fix, at their discretion, the quantity and quality of the metals of
which the coins should be composed. But since Congress have
¢ power to regulate the value of foreign coin’’— the intrinsic
value of which has already been fixed by the governments that
coined them — we are, perhaps, under a necessity to infer that
the power given to Congress “to coin money, and regulate the
value thereof, and of foreign coin,” is a power to fix the legal
value of all these different coins relatively with each other ; that
is, a power to say how many coins of one kind or denomination,
shall be equal in value to a given number of another kind, or
denomination. )

But, if we accept this inference, we are also under a necessity
to infer that it is only in the single case of a ‘‘tender in payment
of debts,” that this legal value of the coins, as fixed by Congress,
can be set up; for, in all other cases, it is clear that the parties
to contracts are at perfect liberty to give and receive more or less
for any one of the coins, than they would for any others of the
same legal value.

It is, therefore, only by this inference, and this process of
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reasoning, that we can come to the conclusion that Congress have
any power at all to fix the value of their own coins, and of
foreign coins, for the purposes of a *‘tender in payment of
debts.”

And when we thus find that Congress may, perhaps, have a
certain power relatively to ‘a legal tender in payment of debts,”
we find that, at most, it is only a power to fix the value of the
different coins, relatively to each other ; and not relatively to
other things. In other words, we find that it is a power simply
to say, for example, that five dollars, in silver, shall be equal to
one half eagle in gold; that an English pound sterling, shall be
equal to four dollars eighty-five cents of United States coin; and
that a French Napoleon shall be equal to three dollars eighty-five
cents of United States coin. And that it is only in the single
case of ‘““a tender in payment of debts,” that even this legal
value of the coins, relatively to each other, can be fixed by Con-
gress. In all other cases, all the different coins may be legally
bought and sold at just such values as the parties to contracts may
choose to put upon them.

The most, therefore, that can be said, in favor of the power of
Congress, is, that they have power to coin money, and regulate
the value of the different pieces thereof, and of foreign coin,
relatively to each other, for the single purpose of a tender in
payment of debts; and that they have no other power over the
subject.

This power of Congress, it is to be noticed, is not a power to
make the coins a legal tender, (when the parties to contracts
have not done 80;) but only a power to fix the value of the dif-
ferent coins, relatively to each other, when the parties to con-
tracts shall have made them a tender. In other words, it is
only a power to say that, when the parties to contracts shall have
agreed upon the amount of coin, or the number of dollars, to be
paid, they shall be understood to have contracted for so much
coin, or so many dollars, of any, or all, these different kinds,
(at the option of the debtor,) and not for any one kind of coin,
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or one kind of dollars, rather than another of the same legal
value. *

This power of Congress leaves parties at full liberty to make
their own contracts; and consequently to fix their own tender,
(without fixing which there can be no contract.) It only enables
Congress virtually to prescribe beforehand what particular words
or terms—such as dollar, eagle, dime, cent, and so forth —when
used by the parties to contracts, shall be understood to mean.
Just as Congress, in fixing the standard of weights and measures,
virtually prescribe beforehand what the terms bushel, yard, rod,
foot, acre, pound, gallon, &c., when used by the parties to con-
tracts, shall be understood to mean.

This power of Congress to prescribe what certain terms, such
as dollar, bushel, and the like, when used in contracts shall be
understood to mean, is a power that can be exercised only within

* It was no doubt the intention that the legal value of the coins, relatively
to each other, should correspond precisely with their mercantile value, relatively
to each other, But as such might not always happen to be the fact, it would seem
that if a contract were made for the delivery of coins of a specific kind, those
coins only could bLe a legal tender in fulfilment of that contract; and that the
legal value of the coins could be set up only in cases where the specific coins to
be delivered had not been designated by the contract.

By this it is not meant that the particular name or denomination of the coin,
as used in the contract, is always neecssarily to determine the denomination in
which the tender is to be made. As, for example, if a contract were simply for
the delivery of “a hundred dollars,” it is not meant that a hundred separate coins,
of one dollar each, must be paid; and that ten cagles would not be a legal ten-
der; because ten eagles are “ a hundred dollars.” That is, they include a hun-
dred dollars; just as twenty five bushels include a hundred pecks. An eagle 7s
ten dollars; that is, ten dollars consolidated, or united. The law considers a
*“dollar,” or “unit,” (as the act of Congress expresses it,} to be, not necessarily a
separate coin, but @ given quantum of gold or silver. And an eagle contains, or
consists of, ten of these “dollars,” or “units.” Therefore, if a contract were
made simply for “a hundred dollars,” ten eagles would be a tender of the precise
number of * dollars,” or * units,” contracted for.

But if a contract were made for “a hundred silver dollars,” then ten gold
eagles would probably not be a legal tender in fulfilment of that contract; because
the mercantile value of the former might exceed that of the latter; or the prom-
isee might have some special use for the particalar coins he had contracted for,
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very parrow limits, to wit, the limits of prescribing that those
terms ghall be understood to mean either such coins and measures
as Congress shall have previously established and designated by
the same terms, or such coins and measures as Congress shall
have previously designated as the equivalents of the coins and
measures designated by those terms.

The object of giving to Congress these powers ¢ to coin money,
and regulate the value thereof, and of foreign coin, and fiz the
standard of weights and measures,” is not at all to give Con-
gress any power to control parties in making their contracts ; nor
any power to alter or impair their contracts when made; but only
to provide certain coins, weights, and measures, that shall be
known alike to courts and people, in all the States, according to
which contracts may be made, if the parties shall so choose ;
and according to which contracts may be fulfilled, when the
parties shall have so agreed.

Congress have plainly no more right to alter the tender, when
the parties have agreed on one, than they have to alter a measure,
when the parties have agreed on one. Congress have no more
power, for example, to say, when a man has promised to pay a
hundred dollars, that he shall be required to pay but fifty, or that
he may tender something else than dollars, (or other coin of equal
legal value,) than they have to say that, when he has promised
to deliver a hundred bushels of wheat, he shall be required to
pay but fifty; or that he may tender oats, apples, or onions, in-
stead of wheat.

In short, Congress have no power whatever over men’s con-
tracts, except simply to say that when men shall have agreed to
pay a certain number of coins, of a denomination or denomina~
tions which Congress shall have previously designated as being of
the same legal value with certain other coins, this legal value of
all the coins, relatively to each other, shall be recognized by the
parties and the courts, and the contracts shall be fulfilled and
enforced accordingly; and that when parties shall have agreed to
pay a certain number of bushels, yards, or pounds, of any thing,

6
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it shall be understood that the bushels, yards, and pounds agreed
upon, are such bushels, yards, and pounds as Congress shall have
previously designated.

This power of Congress to designate beforehand certain coins,
weights, and measures, with reference to which contracts may be
made, (if the parties so choose,) with the certainty of having
them accurately and truly fulfilled, is totally different from a
power to control, alter, or impair men’s contracts, by prescribing
that more, less, or other than the parties have agreed on, shall be
a legal tender in fulfillment of their contracts. The former
power is a power in aid of men’s natural power and right to
make their own contracts, and have them truly and accurately
enforced. The latter power would be a power wholly destructive
of all men’s natural rights to make their own contracts, or to
have them enforced.

This attempt, on the part of Congress, to alter the tender, from
what the parties to contracts have agreed on, and to require par-
ties and courts to recognise any thing but “coin” as “a legal
tender” in fulfilment of contracts for the payment of coin, is
one of the most naked, impudent, and wicked usurpations that
can be conceived. There is not a syllable in the Constitution
that gives the slightest color of authority for any such enactment.

When a man has contracted, for value received, to deliver a
plough, have Congress any constitutional power to enact that he
may tender a gun, in fulfilment of that contract? Or if he has
contracted to deliver a horse, have Congress power to enact that
he may tender a bull? If a man has contracted to convey his
farm, for value received, have Congress any power to enact that
he may tender cats, dogs, snakes, and toads, in fulfilment of that
contract? If a milliner has contracted to deliver a bonnet, have
Congress power to enact that she may tender a wheelbarrow, or a
handcart? If a jeweller has contracted to deliver a necklace,
have Congress any power to enact that he may tender a coal hod ?
If a man has contracted, for value received, to deliver, to a lady,
chairs, sofas, carpets, mirrors, and pictures, for her parlor, have
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Congress power to enact that he may tender tar, turpentine, oil,
and lampblack, instead of the things agreed on? If a handsome
and spirited young man has promised marriage with a young and
beautiful woman, have Congress power to enact that he may
tender a decrepid old man in his stead? Just as much constitu-
tional power have Congress to do any and all these absurd and
ridiculous things, as they have to alter men’s contracts, or make
any thing but ““coin "’ a tender, where coin has been promised.

If Congress, under *the power to coin money, and regulate
the value thereof, and of foreign coin,” have power to say that
United States notes shall be a legal tender in payment of debts,
they have evidently the same power to say that foreign notes —
or the notes of foreign nations — shall also be a legal tender. If
the word * coin,” as used in the Constitution, includes govern-
ment notes, then certainly the words ¢ foreign coin” include
foreign government notes. So that, on the theory that Congress
have power to make the United States notes a legal tender, it
necessarily follows that they have equal power to make the notes
of all other governments a legal tender.

Furthermore, the explicit provision of the Constitution, that
¢ No State shall make any thing but gold and silver coin a
tender in payment of debts,” is additional and conclusive evidence,
if any more could be needed, that Congress have no power to
make any thing but coin itself a tender.

But it is said that Congress have power to debase the coin, and
thus impair the value of existing contracts; and that, if Congress
can impair existing contracts by debasing the coin, they have
equal power to impair them by making something else than coin
a tender.

It is true that Congress have power to debase the coin; but it
is utterly untrue that they have any power to affect the value of
existing contracts by so doing. It might as well be said that they
have power to reduce the bushel, gallon, and yard measures; and
by so doing reduce the value of existing contracts for the delivery

of grain, spirits, and cloths.
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It is an established principle in law, that the words of a con-
tract are to be taken in the sense in which they are used at the
time the contract is entered into; and that nothing subsequent
can alter that meaning. Contracts for so many pieces of coin,
are contracts for the things signified by those words at the time;
and not for other and different things, that may be created after-
wards, and made to bear the same names. In other words, con-
tracts are for things, and not for mere names.

Baut the technical lawyer will, perhaps, inquire how can the
original contract be enforced, or judgment be given for the coin
contracted for, after the current coin of the country has been de-
based? The answer is, that in case of non-performance of con-
tract, the principal has his option of two remedies, viz.: first, to
bring suit for specific performance — that is, to compel the deliv-
ery of the identical thing promised, where its delivery is reason-
ably possible ; and, second, where he does not desire the delivery
of the identical thing promised, or where such delivery has be-
come impossible, he can sue for the damage; the damage to be
estimated and paid in the coin current at the time of the judg-
ment.

Suppose, therefore, that from this day, the standard coin were
to be debased to one half the value of the present standard; a
creditor under a preexisting contract would have a right to de-
mand payment of the original coin contracted for; and if pay-
ment were refused, he would have a right to sue for specific per-
formance — that is, for the delivery of the particular coin con-
tracted for. And it would be the duty of the court to enforce
such delivery, if coin of the original standard were still in cir-
culation so that its delivery was reasonably possible. But if the
original coin had so far disappeared as to make its delivery practi-
cally impossible, then the creditor could sue for the damage ; and
it would be the duty of the jury, in estimating the damage, to
take into account the relative value of the coin contracted for,
and the debased coin, in which the damage was to be paid; and

The Online Library of Liberty <oll.libertyfund.org> Page 71



CONSIDERATIONS FOR BANKERS. 49

to give judgment for such an amount of the latter as would be
equal in intrinsic value to the former.

There would be as much reason in saying that Congress have
power, by increasing the value of the standard coin, to increase
the value of existing contracts for coin, as there is in saying that
they have power, by debasing the coin, to diminish the value of
existing contracts for coin.

In short, contracts for the delivery of coin, at a future time,
are not simply contracts for such coins as may, at that future
time, happen to bear the names mentioned in the contracts. But
they are contracts for such amounts of real gold and silver as the
terms employed signify at the times when the contracts are
entered into.

We will now consider the argument closed, so far as it relates
to the power of Congress to make government notes a legal
tender, under their ‘“power to coin money, and regulate the
value thereof, and of foreign coin.”

But, inasmuch as some of the courts, that have acted upon the
question, have pretended that the power to make the notes a legal
tender is included in some of the other powers of Congress, such
as the powers *‘to borrow money,” ¢to lay and collect taxes,”
‘““to regulate commerce with foreign nations, and among the
several States,”” and to carry on war, it may be proper to devote
a few words to these points.

To determine whether the power to make the notes a tender is
included in any, or all, the powers just mentioned, we must keep
in mind that, when it is said that one power of Congress is in-
cluded in another, it is meant that the former is a part of the
latter; that the former is included in the latter, just as a part of
any thing is included in the whole; for example, just as a peck
of grain is included in the bushel of grain, of which it is a part;
and just as an ounce of silver is included in the pound of silver,

The Online Library of Liberty <oll.libertyfund.org> Page 72



50 CONSIDERATIONS FOR BANKERS.

of which it is a part; and just as a rod of land is included in the
acre of land, of which it is a part.

We must also keep constantly in mind — what has been already
shown, in the former part of this chapter — that the whole idea
of a tender arises out of the contract of the parties themselves;
that what the debtor agrees to pay, and what the creditor agrees
to receive, is the tender; and that, from the very nature of con-
tracts themselves, (which are only the consent or agreements of
the parties,) nothing else is the tender, or can be made so.

Congress have no more power to fix the tender, in any case,
without the consent of the parties, than they have to make any or
all other parts of a contract, without the consent of the parties.
Unless, therefore, Congress have power to make contracts ad
libitim, on behalf of individuals, and without their consent, they
clearly have no power to make that part of their contracts, which
fixes the tender, or the commodity in which their debts are to be
paid.

The question, then, to be determined is equivalent to this,
namely, whether the powers of Congress “to borrow money,”
“to lay and collect taxes,”” “to regulate commerce with foreign
nations, and among the several States,” and to carry on war,
include, as a part of themselves, a general and unlimited
power of attorney, or a general and unlimited authority, to
make any and all contracts, binding upon individuals, and
binding their property, when the individuals themselves have
made no contracts at all, and given no consent to those made
in their name by Congress?

Unless Congress have such a general and unlimited power of
attorney, or such a general and unlimited authority, to make
entire contracts, in the names and behalf of, and binding upon,
individuals, without their consent, then they (Congress) have no
manner of authority to make any contract whatever, or any part
of any contract whatever, that shall be binding upon an indi-
vidual, or that shall bind his property, when his own consent has
not been given. And if they have no power to make any part of
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a contract for him, they bave no power to contract that he will
accept this, that, or the other thing, in payment of debts due
him, when he himself has made no such agreement; but has
agreed only to receive such coin, grain, or other thing, as was
specially mentioned in the contract.

Plainly the powers of Congress ‘‘to borrow money,” “to lay
and collect taxes,” ¢ to regulate commerce with foreign nations,
and among the several States,” and to carry on war, include no
power at all to make or alter any contracts whatever for private
individuals. They no more include a power to make or alter any
part of a contract, for a private person, without his consent, than
to make a whole contract for him, without his consent. They no
more include a power to make any thing a tender in payment of
debts due him, which he has not agreed to receive, than they in-
clude a power to make contracts, between individuals, to buy and
sell, borrow and lend, give and receive, all kinds of property,
when the individuals themselves have never agreed to any thing
of the kind.

There would be just as much reason in saying that, in granting
to Congress the powers ‘ to borrow money,” ‘“to lay and collect
taxes,” ‘‘to regulate commerce with foreign nations, and among
the several States,” and to carry on war, the Constitution had
given Congress an unlimited power of attorney to make any and
all possible contracts whatsoever, on the part of private persons,
for buying and selling, for borrowing and lending, for giving and
receiving, their property of all kinds, as there is for saying that
the Constitution has appointed Congress the attorney of private
persons, for agreeing what they will receive in payment of their
debts.

But let us consider these several powers separately —

1. The power of Congress ¢ to borrow money on the credit of
the United States.”

The government notes, which Congress have declared to be a
legal tender in payment of private debts, are issued under this
power *to borrow money.”” And, therefore, this is the power
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that ought —if any of the powers of Congress ought—to in-
clude the power to make the notes a legal tender. But does it?

Certainly not; and for this reason, viz.: That there is no
natural or logical connexion whatever between the power of Con-
gress to borrow money of one man, and give him their note for
it, and a power to make that note a legal tender in payment of a
debt due to another man, who was not a party to the loan. As
there is no natural or logical connexion between two such powers
as these, it follows that one cannot be included in the other.

This power of Congress “ to borrow money,” is plainly a sim-
ple power to borrow it by private and voluntary contracts with
those who choose to lend money to the United States. It has no
reference to other persons, not parties to the loans, nor to the
debts of individuals to each other. The act of borrowing is com-
plete when Congress have obtained the money, and given their
notes for it. There is an end of the whole transaction, so far as
the * borrowing” of the money is concerned. And there is con-
sequently the end of the power of Congress on that subject. It is
preposterous to say that this power includes, as a part of itself,
a power to make contracts, on behalf of other persons, not parties
to the loan, as to what they will, or will not, receive, from tkeir
debtors, in payment of their debts.

When A lends money to B, and B gives his note for it, that
contract includes no contract — and implies no power on the part
of B to contract—that C, D, E, and every body else will receive
his (B’s) note in payment of any debts that may be due them.
A and B, in this case, have no power whatever to make any con-
tracts whatever affecting other men’s rights.

So when Congress borrow money of A, and give him their
notes for it, the contract is, in all respects, like that between two
individuals. It includes no contract — and implies no power on
the part of Congress to contract—that B, C, D, or any body
else will accept the notes which Congress give to A for the
money, as a legal tender in payment of debts due them.

The act of ‘borrowing money on the credit of the United
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States,” is, in its nature, a wholly private and voluntary contract
between Congress and the lender of the money. It is as much a
private and voluntary transaction, as is the borrowing and lending
of money between two individuals. No other persons, than Con-
gress and the lender of the money, are parties to the loan. No
other parties are consulted, nor allowed any voice, in regard to
the matter. IHow, then, can it be said that the power of Congress
to borrow money of A, by private and voluntary contract with
him, includes a power to agree, on behalf of B, C, D, and every
body else, who had nothing to do with the loan, that they will
accept from their debtors, in satisfaction of the debts due them,
something different from what they had agreed to receive, and
their debtors had agreed to pay?

Plainly there is no manner of relation or connexion between
two powers so utterly dissimilar and foreign to each other. Con-
sequently one is not included in, and does not constitute a part
of, the other.

The only other powers that could possibly be said to be natur-
ally, logically, or impliedly included in this power of Congress
“to borrow money,” would be the powers to raise money by taxes
or otherwise, and repay what they had borrowed. But these
powers, instead of being left to implication, as being included in
the power ‘‘to borrow money,” are expressly conferred by the
Constitution, in these other words, viz.: ¢ The Congress shall
have power to lay and collect taxes, duties, imposts, and excises,
to pay the debts, and provide for the common defence and gen-
eral welfare, of the United States.”

Thus the Constitution has given to Congress, in ezpress
terms, all the powers that naturally belong together, or depend
upon, or make parts of, each other, to wit: the powers to borrow
money, and to raise money by taxes, &c., and pay what they have
borrowed.

How absurd, then, is it, when the Constitution has been so ex-
plicit in granting all the powers on this subject, that are naturally
related to each other, or in any way depend upon each other, to

(f
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say that the power to borrow money includes still another power,
and one, too, entirely foreign to the subject, viz. : a power to make
the notes, given for borrowed money, a legal tender in payment
of debts to persons who had nothing to do with the loan.

2. The power of Congress ““to lay and collect taxes, duties,
imposts, and excises.”

It is said that this power includes a power to say in what coin,
currency, or other things, the taxes, duties, &c., shall be paid.
Very well; suppose it does. How does this power to designate
the commodity in which taxes shall be paid to the government,
include any power to make contracts, on behalf of private per-
sons, as to what commodities they will, or will not, accept in
payment of debts due them?

For the sake of the argument, it may be granted that Congress
have power to enact that all taxes, &c., to the United States shall
be paid in pigs. But does that power include a general power
of attorney, from every body in the United States, to agree that
they will accept pigs in payment of all debts due them ?

If a man owes the United States one, two, three, five, or ten
pigs, as taxes, it may be practically necessary that he should
either raise the pigs, or buy them. If he should not, Congress
may bave power to order the sale of so much of his property as
will purchase pigs to the amount of his taxes. But all this im-
plies no power whatever, on the part of Congress, to usurp his
rights of making his own contracts, and to agree, on his behalf,
and without his consent, that he will accept pigs in payment of
any, or all, debts due him.

3. The power to regulate commerce with foreign nations, and
among the several States, and with the Indian tribes.”

What is commerce? It is the purely voluntary act of two or
more persons. It is the buying and selling, the borrowing and
lending, the giving and receiving, of commodities by voluntary
agreement between the buyer and seller, the borrower and lender,
the giver and receiver.

What is it * to regulate commerce ?”’ It is to secure and pro-
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tect all voluntary commerce between individuals, that is natur-
ally and intrinsically just and lawful; and to prohibit all
commerce that is naturally and intrinsically unjust and un-
lawful.

This power of Congress, therefore, *“to regulate commerce,”
is simply a power to secure and protect all commerce *‘ with for-
eign nations, and among the several States, and with the, Indian
tribes,” that is naturally and intrinsically just and lawful; and to
prohibit all commerce that is naturally and intrinsically unjust
and unlawful. And this is the whole of the power; unless pos-
sibly the power may include a power to render such incidental
aid to the commerce of private persons, as it may be reasonable
for Congress to render, and such as may be beneficial to the
parties carrying on the commerce.

But the power of Congress ¢ to regulate commerce,” includes
no power, on their part, to usurp the commerce of private per-
sons. It includes no power to usurp the power of making con-
tracts on behalf of private persons, without their consent. It
includes, for example, no power to alter the contracts of private
persons, and convert contracts for the delivery of grain, wool, or
cotton, into contracts for the delivery of ice, iron, or coal. Of
course, it includes no power to alter contracts for the delivery of
coin, into contracts for the delivery of government notes.

It has been said by the Supreme Court of the United
States, that the power of Congress ‘‘to regulate commerce,”
is a power “to prescribe the rule by which commerce is to be
governed.” *

Using the terms ‘‘prescribe,”” ‘““rule,” and ‘ governed,” in
the senses in which the court evidently intended to use them —
that is, to signify the exercise of arbitrary authority over com-
merce — this definition is an utterly false and atrocious one. It
would give Congress power arbitrarily to control, obstruct, im-
pede, derange, prohibit, and destroy commerce.

* (Gibbons ve. Ogden, 9 Wheaton, 196.
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It would also give Congress power to force men to carry on
commerce against their will.

To force men to carry on commerce against their will, would
be no more unjust or tyrannical than it is to prohibit, impede, or
obstruct commerce, when men wish to carry it on.

It is a natural right of all men (who are mentally competent
to make reasonable contracts) to make such contracts as they
please, for buying and selling, borrowing and lending, giving and
receiving, property, provided only that there be no fraud or force
used, and that the contracts have in them nothing intrinsically
criminal or unjust.

The free right of buying and selling, borrowing and lending,
giving and receiving (by contracts naturally and intrinsically just
and lawful) all property that is naturally a subject of bargain
and sale, is among the most vital and valuable of all a man’s
natural rights. And this right Congress have no power to inter-
fere with, under pretence of ‘‘regulating commerce.”

Even the power of restraining commerce, otherwise just and
lawful, in order to guard against contagious diseases and public
enemies, is no exception to the principle laid down; for that com-
merce is not intrinsically just and lawful, which carries with it
contagious diseases, or introduces, or opens the door to, public
enemies.

The verb  to regulate,”” does not, as the court assert, imply
the exercise of any arbitrary control over the thing regulated,
nor any power ‘‘ to prescribe [arbitrarily] the rule by which ”
the thing regulated ‘is to be governed.” On the contrary, it
comes from regula, a rule; and implies the pre-existence of a
rule, to which the thing regulated is made to conform.

To regulate one’s diet, for example, is not, on the one hand, to
starve one's self to emaciation, nor, on the other, to cram one’s
self with all manner of indigestible and hurtful substances, in
disregard of the natural laws of health. But it supposes the
pre-existence of natural laws of health, to which the diet is
made to conform.
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A clock is not ‘“regulated,” when it is made to go, to stop, to
go forwards, to go backwards, to go fast, and to go slow, at the
mere will or caprice of the person who may have it in hand. It
is ‘““regulated” only when it is made to conform to, or mark truly,
the diurnal revolutions of the earth. These revolutions of the
earth constitute the pre-existing rule, by which alone a clock can
be regulated.

A mariner’s compass is not “regulated,” when the needle is
made to move this way and that, at the will of an operator, with-
out reference to the north pole. But it is regulated when it is
freed from all disturbing influences, and suffered to point con-
stantly to the north, as it is its nature to do.

A locomotive is not ‘‘regulated,” when it is made to go, to
stop, to go forwards, to go backwards, to go fast, and to go slow,
at the mere will and caprice of the engineer, and without regard
to economy, utility, or safety. But it is regulated, when its mo-
tions are made to conform to a pre-existing rule, that is made up
of economy, utility, and safety combined. What this rule is, in
the case of a locomotive, may not be known with such scientific
precision, as is the rule in the case of 4 clock, or a mariner’s
compass; but it may be approximated with sufficient accuracy for
practical purposes.

The pre-existing rule, by which alone commerce can be ¢ regu-
lated,” is a matter of science; and is already known, so far as
the natural principles of justice, in relation to contracts, is known.
The natural right of all men to make all contracts whatsoever,
that are naturally and intrinsically just and lawful, furnishes the
pre-existing rule, by which alone commerce can be regulated.
And it is the only rule, to which Congress have any constitu-
tional power to make commerce conform.

When all commerce, that is intrinsically just and lawful, is
secured and protected, and all commerce that is intrinsically un-
just and unlawful, is prohibited, then commerce is regulated; and
not before.

Of course this power of Congress ‘‘to regulate commerce,”
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includes no power to pervert, alter, impair, or destroy the natural
or intrinsic obligation of men’s contracts. Consequently it in-
cludes no power to convert a contract for the payment of gold
and silver, into a contract for the delivery of government notes,
or any thing else, to which the parties have never agreed.

If the power of Congress to regulate commerce were such an
abgolute power, as the Supreme Court represents it to be, viz.: a
power “ to prescribe the rule by which commerce is to be gov-
erned,”’ this absurd result would follow, viz.: that all the legisla-
tion of Congress on the subject would be necessarily constitu-
tional; and the Supreme Court itself would have no right even
to consider the question of its constitutionality. It would have
no function to perform in regard to such legislation, except simply
to interpret and execute it. In ascribing such absolute power to
Congress, therefore, the Supreme Court is really denying and
abjuring its own constitutional power to judge of the constitu-
tionality of the laws of Congress. Who, before, ever imagined
that the constitutionality of the laws of Congress, in regard to
commerce, was not a proper subject for judicial consideration, and
adjudication ?

But even if the power of Congress ‘“‘to regulate commerce”
were of that arbitrary and tyrannical character, which the court
declares it to be, it would still be insufficient to accomplish the
object of making the government notes a legal tender in payment
of debts generally ; inasmuch as the power is only a power “to
regulate commerce with foreign nations, and among the several
States, and with the Indian tribes.” It is not a power to regu-
late the purely internal commerce of a State — that is, commerce
between two persons living within the same State. It could,
therefore, do nothing towards making the government notes a
tender between two such persons. Its practical effect, therefore,
would be, in a great measure, defeated by this limitation upon
the power itself.

4. The power to carry on war.

The Constitution grants this general power to Congress in the
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form of the several separate powers given below, (with the limi-
tations upon them,) to wit:

“The Congress shall have power to declare war, grant letters
of marque and reprisal, and make rules concerning captures on
land and water: To raise and support armies; but no appropria-
tions of money to that use shall be for a longer term than two
years: To provide and maintain a navy: To make rules for the
government and regulation of the land and naval forces: To pro-
vide for calling forth the militia to execute the laws of the Union,
suppress insurrection, and repel invasions : To provide for organ-
izing, arming, and disciplining the militia, and for governing such
part of them as may be employed in the service of the United
States, reserving to the States respectively the appointment of
the officers, and the authority of training the militia, according to
the discipline prescribed by Congress.”

In the name of common sense, how can it be said that any or
all these powers include a power to meddle with, make, alter, or
abolish the contracts of private individuals with each other?
Or — what is equivalent thereto—to make any thing a legal
tender in payment of private debts, which the parties themselves
have never agreed to? The former powers are all naturally so
entirely foreign to the latter, that, at first view, it would scarcely
seem more ridiculous to say that the power of Congress “to de-
fine and punish piracies and felonies on the high seas, and offences
against the law of nations,” included a power to make govern-
ment notes a legal tender in payment of private debts, than it
does to say that the power of Congress to carry on war includes
the power to make those notes a tender.

There would obviously be just as much reason, just as much
congruity of ideas, and just as much natural and logical consis-
tency, in saying that, because Congress have power to carry on
war, and, in doing so, have occasion to sell old army stores, old
horses, old muskets, old ships, and old war material in general,
therefore the power of Congress to carry on war, includes a
power to enact that whenever any old war material shall be sold,
it shall become a legal tender, in the hands of the purchasers and
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their assigns, in payment of all private debts, as there is in say-
ing that, because Congress have power to carry on war, therefore,
that power must include a power to make the notes given by them
for money to carry on the war, a legal tender in payment of
private debts.

There is just as much natural connexion between the power of
Congress to carry on war, and a power, on their part, to make
old war material, thus sold by them, a legal tender in payment of
private debts, as there is between their power to carry on war,
and a power to make the notes, given by them for money bor-
rowed for the war, a legal tender in payment of private debts.

But it is said that Congress can borrow money cheaper, if they
make their notes a legal tender, in the hands of the holders, than
if they do not. So, also, it may just as well be said, that they
can sell their old horses, old knapsacks, old muskets, old cannon,
and old ships at higher prices, if they make them legal tender, in
the hands of the purchasers and their assigns, than if they do
not. If, then, the argument of profit is a sound one, in favor of
the power, in one case, it is equally sound in the other.

But there is still another absurdity in this matter. The Con-
stitution does not give absolute and unqualified power to Congress
for carrying on war. It does not even give all the powers,
which — but for the special.limitations mentioned — would have
been naturally and logically included in the general power to
carry on war. For example, it says ¢ No appropriation of money
to that use shall be for a longer term than two years”” It also
‘“reserves to the States respectively the appointment of the
officers [of the militia] and the authority of training the militia,
according to the discipline prescribed by Congress.”

When the Constitution is so jealous of the public rights that it
expressly withholds from Congress certain powers, which other-
wise would have been naturally and logically included in the
general power to carry on war, how absurd is it to say that their
power to carry on war includes — without its being so men-
tioned — a power so utterly foreign and irrelevant to it, and so
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destructive of the principles of justice, as is the power to alter
and impair men’s contracts by making government notes a tender
in payment of private debts.

There would be just as much reason in saying that the power
of Congress to carry on war, includes a power to make the
speeches delivered in Congress in favor of the war, a tender in
payment of men’s debts, as there is in saying that it includes a
power to make the government notes such a tender.

It will now be taken for granted that it has been shown that
neither the power ‘‘to borrow money,” ‘to lay and collect
taxes,”” ¢ to regulate commerce with foreign nations, and among
the several States,”” nor to carry on war, gives Congress any
power to make government notes a legal tender in payment of °
private debts.

But it is said, by some of those who attempt to uphold the
legal tender acts, that Congress not only have certain specific
powers granted to them by the Constitution — such as the powers
to borrow money, carry on war, &c. — but that they have another,
and a very comprehensive, power, viz.:

5. The * power to make all laws which shall be necessary and
proper for carrying into execution the foregoing powers, and all
other powers vested by this Constitution in the government of the
United States, or any department thereof.”

Some, or all, those persons, who have quoted this provision, as
authorizing the legal tender acts, say that Congress are the sole
Jjudges of what laws are thus ‘“ necessary and proper,”’ and have,
therefore, unlimited powers to pass any laws they see fit, provided
only that the laws will zend to carry into execution the other
constitutional powers of Congress, and are not actually forbidden
by the Constitution. Consequently they say that, as the Consti-
tution has not forbidden Congress to make their notes a legal
tender, and as ‘the making them such will aid in borrowing money
for the war, they necessarily have the power to make them such.

8
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In other words, they say, in effect, (and without saying so,
their argument would amount to nothing,) that all laws whatso-
ever — no matter how unjust in themselves — that will, in any
way, serve to accomplish a constitutional end — such as borrow-
ing money, carrying on war, &c.—are constitutional means to
that end, if Congress shall decide to use them, and if the Con-
stitution has not forbidden those particular laws.

In short, their argument is, that the simple injustice of the
laws is, of itself, no argument against their being * necessary and
proper,” and, theremre, constitutional.

And they say, further, that, in the case of McCulloch vs.
Maryland, the Supreme Court of the United States has declared
this same doctrine.

One answer to these persons is, that the Supreme Court did
not say, either expressly or impliedly, in the case of McCullock
v8. Maryland, that the injustice of a law could not be taken into
consideration in determining whether it were ¢ mecessary and
proper,” and, therefore, constitutional — if it would but tend to
accomplish a constitutional purpose, and if the Constitution had
not forbidden it.

Another answer is, that if the Supreme Court had declared
such a principle, they would have as much deserved to be hanged,
as any criminal that ever mounted the gallows.

If all laws of Congress, however unmjust, are nevertheless
constitutional, i not¢ forbidden, and if they will tend to accom-
plish any constitutional end, there is scarcely any conceivable
injustice which Congress might not constitutionally authorize, as
being *‘necessary and proper’’ means of accomplishing constitu-
tional ends.

For example : The Constitution does not, in so many words,
forbid Congress to prohibit all loaning of money to private per-
sons, until Congress shall have borrowed all they wish, and at
such rates as they please. The Constitution does not, in so many
words, forbid Congress to prohibit matrimony on the part of each
and every individual, until he or she shall have loaned one, five,
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ten, or fifty thousand dollars to the government. It does not, in
80 many words, forbid Congress to cause scalding water to be
thrown upon the children of all persons who refuse to lend their
money to the United States. It does not, in so many words,
forbid Congress to make it a criminal offence — punishable with
confiscation, imprisonment, or death —to refuse to lend money
to the government, in such amounts, for such times, and at such
rates of interest, as Congress may prescribe, or without any
interest at all. Such laws might, perhaps, aid Congress in bor-
rowing money at lower rates than they otherwise could. But
would such laws be, therefore, constitutional? And would
courts have no power to declare them unconstitutional? Cer-
tainly such laws would be, not simply unjust, but also unconsti-
tutional. And certainly it would be the duty of the courts to
declare them so. But they would be no more tlearly unconstitu-
tional, than are the laws making the government notes a legal
tender in payment of private debts.

The Supreme Court, in the case mentioned, did not say one
word in favor of Congress having power to pass unjust laws—
as being ‘‘necessary and proper’’ to accomplish constitutional
ends — if they were not forbidden.

The language of the court is not, perhaps, so explicit as it
ought to be. And, without ascribing to that court any immaculate
purity, it may be said that their opinion is, very likely, not so
explicit as it would have been, if they had supposed there would
ever come after them judges so ignorant, or so corrupt, as to cite
their opinion in support of a proposition so infamous.

The precise words of the court are these:

¢ Let the end be legitimate, let it be within the scope of the
Constitution, and all means which are appropriate, which are
plainly adapted to that end, which are not prohibited, but consist
with the letter and the spirit of the Constitution, are consti-
tutional.”’-—4 Wheaton, 421.

And the court said nothing énconsistent with these limitations,
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viz.: that all laws, in order to be ‘‘ necessary and proper” for
carrying into execution the constitutional powers of Congress,
must be ‘ appropriate’ to the end in view, and must also * con-
sist with the letter and the spirit of the Constitution.”

What, then, are  the letter and spirit of the Constitution’’ on
these particular subjects of legal tender, and the inviolability of
private contracts? They are to be found in these four provis-
ions, viz.:

1. ‘“Congress shall have power to coin money, and regulate
the value thereof, and of foreign coin.”

2. ¢ Congress shall have power to establish uniform laws on
the subject of bankruptcies, throughout the United States.”

3. *“No State shall make any thing but gold and silver coin
a tender in payment of debts.”

4. “No State shall pass any law impairing the obligation of
contracts.”

These provisions— and there are no others conflicting with
them either in letter or spirit — give us fully and distinctly both
“the letter and the spirit of the Constitution,”” relative to legal
tender, and the inviolability of contracts. What countenance do
they give to any power in Congress to impair or destroy men’s
contracts, by authorizing them to be paid in something which the
debtor never agreed to pay, nor the creditor to receive ?

But there is still another mode of ascertaining whether the
Constitution authorizes Congress to pass any unjust laws, as
being *‘ necessary and proper” for carrying into execution the
powers specifically granted. And that mode is furnished by the
primary rule of interpretation, which is acknowledged to be
authoritative for interpreting all legal instruments whatever
which courts enforce. That rule is, that an innocent meaning —
a meaning favorable to justice — and no other, must be given to
all legal instruments — whether contracts, statutes, constitutions,
or treaties — whose language will possibly bear that meaning.

The Supreme Court of the United States have laid down the
rule in these words:
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* Where rights are infringed, where fundamental principles are
overthrown, where the general system of the laws is departed
from, the legislative intention must be expressed with irresistible
clearness, to induce a court of justice to suppose a design to effect
such objects.” *

The same rule, in substance, but in different words, is contin-
ually laid down by courts, in their interpretations of constitutions,
statutes, and contracts. Every judge, not an ignoramus, is per-
fectly familiar with the rule. And every judge, who ever violates
the rule, is either ignorant or corrupt. The test is an infalli-
ble one.

This rule is as applicable to the interpretation of the Constitu-
tion as of any other instrument whatever; and is sufficient, of
itself, to prove that the Constitution authorizes no wunjust laws
whatever (unless explicitly mentioned) as being * necessary and
proper ”’ for carrying into execution the general powers granted
to the government.

Of course, the rule is sufficient to prove that the Constitution
gives Congress no power to impair or destroy the obligation of
men’s private contracts, as a means of borrowing money a little
cheaper than they otherwise could.

It is sickening to think that there can be found judges so igno-
rant or unprincipled, as to argue that the Constitution authorizes
all manner of unjust laws, except those that it forbids. And yet
this is what these judges have been necessitated to do, who have
attempted to sustain the legal tender acts of Congress.

If those who framed the Constitution, had undertaken to enu-
merate — in order to forbid — all the unjust laws that Congress
might otherwise devise and enact, under pretence of carrying out
their constitutional powers, the instrument would never have been
completed. They, therefore, contented themselves with framing
an instrument that should grant certain important powers to the
government, with ¢‘ power to make all laws which shall be neces-
sary and proper for carrying into execution the foregoing pow-

# United States vs. Fisher ¢t al. 2 Cranch, 390.
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ers,”” &c.; trusting that the instrument, being avowedly insti-
tuted *“to establish justice, insure domestic tranquility, promote
the general welfare, and insure the blessings of liberty,” would
find interpreters honest enough to give it the benefit of a rule
that would at least forbid all injustice, that was not specially
licensed by it. And this was all that was really necessary, in a
legal point of view. '

Nevertheless, after the Constitution had been adopted, the
country — having some knowledge of the propensity of legislative
bodies to disregard all constitutional and moral restraints, and to
resort to all manner of injustice, under the pretext of its being
““necessary and proper’’ for accomplishing some desirable purpose
or other— did append various amendments to the Constitution,
specially enumerating, and forbidding, some of those unjust laws,
which it was supposed Congress would otherwise be most likely
to enact.

Among the laws thus explicitly forbidden, were laws ‘¢ prohib-
iting the free exercise of religion;” ¢ abridging the freedom of
speech or of the press;”” ‘“infringing the right of the people to
keep and bear arms;”’ ‘“depriving persons of life, liberty, or
property, without due process of law;»’ ¢ taking private proper-
ty for public use, without just compensation;” and several
others. Having done this, the country then — as if aware of the
impossibility of enumerating all laws that ought to be forbidden,
and by way of imposing a general prohibition against all unjust
laws not specially enumerated — added these two comprehensive
amendments, Viz.:

“The enumeration, in the Constitution, of certain rights, shall
not be construed to deny or disparage others retained by the
people.”

“The powers not delegated to the United States by the Con-
stitution, nor prohibited by it to the States, are reserved to the

States respectively, or to the people.”

These amendments are supplementary to all other provisions,
and rules of interpretation, and are, of themselves, sufficient, if
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any thing more were needed, to prohibit any and every species of
injustice, that is not (in the language of the Supreme Court)
licensed in terms of ¢ irresistible clearness.”

The only argument, on which the legal tender acts are really
attempted to be sustained, is equivalent to this: That Congress
bhave constitutional power to license universal fraud, the violation
of all faith, and the disregard of all justice, between. man and
man, in their private dealings, if the government can thereby
borrow money cheaper than it otherwise could.

At the value at which the legal tender notes now stand in the
market,* the government says to all debtors throughout the
country: If you will lend to the government the money you
honestly owe to your creditors, the government will license you
to defraud them of some thirty or forty per cent. of what you
owe them. The government holds this out as a standing offer to
all debtors; and, perhaps, by so doing, it saves one, two, or three
per cent. on the amount it borrows; and perhaps not.

If, now, the government may rightfully resort to such means
a3 these to save a small per centage on its loans, it may, on the
same principle, license those men, who lend money to the govern-
ment, to commit all manner of crimes against their neighbors
with impunity. +

* This is written in March, 1864.

t Having considered, in the text, as fully as was intended, the power of
Congress in regard to legal tender, it may be necessary to say a few words in
regard to the power of the States.

Whatever the powers or duties of the States may be on this subject, Congress
have nothing to do with them, and can constitutionally prescribe no rules to the
States, beyond what has already been shown in the text.

The Constitution itself forbids the States to “make any thing but gold and
silver coin a tender in payment of debts.”

The meaning — or at least one meaning — of this is, that when the parties to
a contract have agreed upon coin, as the thing to be paid, the States shall not
alter that agreement, and authorize the debtor to cancel his debt with something
else than coin.

But the question arises, what is the power of the States in regard to contracts,

9
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But, were it not that Congress might attempt to pass new
tender laws, all the preceding argument might have been spared;
because their existing laws, declaring United States notes a legal
tender, are utterly void for still another reason than the want of
any constitutional power on the part of Congress to make any
thing but “‘coin ” such a’tender. That other reason is, that the
acts do not declare the value of the notes; or how much they
shall be a tender for. Congress seem to have taken it for

in which coin is not promised ; but in which grain, or some other thing, is the
tender agreed upon ?

Here plainly the States cannot interfere to alter the tender, even to make it
coin; because the States are forbidden to “ pass any law impairing the obligation
of contracts.”

Butif the debtor do not tender the thing agreed on, and tender it too within
the time agreed on, the creditor is under no obligation to accept it afterwards.
He may then. at his option, either sue for specific performance — that i3, to com-
pel the delivery of the identical thing promised ; or he may sue, not technically
for the ddbt itself, but for the damage resulting from the non-performance of the
contract. This damage, of course, includes not only an amount equal to the
debt, but also any other damage the creditor may have sustained from the non-
payment of the debt at the time agreed on.

In these suits for damage, it is customary (whether law requires it, or not.} for
the creditor to estimate his damages in coin, and to claim that they be paid
in coin,

But, technically at Jeast, debt and damage are two diffcrent things; and,
therefore, there may, perhaps, be a question whether, when the creditor sues in
damage, and not in debt, the States are constitationally required to cause dam-
age to be paid in coin ? or whether they may require the creditor to accept other
property of the dcbtor at a fair valuation? This question I will not attempt to
settle.  The spirit of the constitutional provision, that * No State shall make any
thing but gold and silver coin a tender in payment of debts,” would obviously
require, as a general rule, that damage, no less than debt, should be paid in coin.
And probably the word * debts.” in the provision mentioned, ought to be inter-
preted to include dues of all kinds. Yet possibly a narrower interpretation may
be admitted. And if it may, cases may, possibly, be supposed, where, owing to
a dearth of coin, occasioned by war, famine, or other great public calamity, it
being practically impossible for a debtor to pay coin. a State would be justified
in making other property a tender in payment of damage, even thoagh the Con-
stitution forbids the making it a tender in payment of debt.

But whether a State has any discretion of this kind, or not, Congress certainly
have none at all.
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granted that by simply declaring that they ¢ shall be lawful
money, and a legal tender in payment of all debts public and
private,”” they had virtually declared that these mere promises to
pay dollars should be held equivalent to an equal number of real
dollars. But such would not be the legal effect of the statute,
even if we were to admit the constitutional power of Congress to
make the notes a tender. It would still be necessary for Con-
gress to specify precisely the value the notes should have, rela-
tively to coin. Suppose that Congress (having power to do so)
had enacted that apples, onions, and potatoes, ‘‘shall be lawful
money, and a legal tender in payment of all debts public and
private,’’ it would not follow, from this form of words, that each
apple, onion, or potato, was to be considered either a dollar, or
the equivalent of a dollar. Neither, because Congress have
declared that certain government promises to pay dollars, ¢ shall
be lawful money, and a legal tender in payment of all debts
public and private,”” does it follow (without its being so specified)
that these promises are to be considered, for the purposes of such
tender, equal in value to the number of dollars promised.

But the men, who enacted these tender laws, and the judges,
who have attempted to sustain them, have assumed that a promise
to pay a dollar was to be considered the equivalent of a dollar,
for the purposes of legal tender; when the acts themselves said
nothing of the kind; and nothing from which any inference could
legally be drawn, as to what value they were to have, as a
tender.

The necessary consequence is that — for this reason alone, if
there were no other —all the existing acts of Congress making
United States notes a tender in payment of ‘‘ private debts,” are
void. *

* Even if a promissory note were written, for example, (as I believe some
notes are) for “‘a hundred dollars payable in United States legal tender notes,”
that is not, a3 the makers of such notes seem to suppose, a promise to deliver a
hundred legal tender notes for one dollar each, (or their equivalents,) butitis a
promise to pay so many legal tender notes as, at their market value, will be equal
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The fact that such a blunder as this should pass the ordeal of
Congress, and of four or five courts, shows what brilliant and
careful lawyers Congress and the courts are made up of.

in value to a hundred dollars in coin. If a man give his note for “a handred
dollars, payable in wheat,” that is not a promise that the wheat shall be delivered
at the rate of a bushel for each dollar promised ; but it is a promise that so much
wheat shall be delivered, at its market value, as shall make the amount paid equal
in value to a hundred dollars in coin. So a promissory note for *“a hundred
dollars, payable in United States legal tender notes,” is, in law, a promise to pay
60 many notes as, at their market rate, will be equal in value to a hundred dol-
lars in coin. Men may, therefore, well be careful how they write their promis-
sory notes, if they intend to pay them in legal tender notes.
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CHAPTER VL
UNCONSTITUTIONALITY OF THE NATIONAL BANK ACT.

The National Bank Act is unconstitutional in various particu-
lars, as follows:

1. It proceeds throughout on the assumption that the notes of
the government will be a legal tender in payment of all debts
due to and by the banks. If, then, the Legal Tender Acts of
Congress are unconstitutional, as shown in the preceding chapter,
the Bank Act must fall with them ; for the banks, authorized by
the act, cannot sustain themselves for an hour, as practical busi-
ness institutions, if liable to be sued on their notes for specie; nor
can the customers of banks, if solvent men, afford to borrow de-
preciated currency, and give their notes for it, if they are liable
to be sued on those notes for specie. The unconstitutionality of
the Legal Tender Acts, therefore, settles at once all questions as
to the practicability of the national banks.

2. The guaranty of the notes of the banks by the government
is unconstitutional.

Where did Congress get their power to guarantee the notes of
banks all over the country? In the same clause of the Constitu-
tion that gives them power to guarantee the notes of all the
farmers, mechanics, merchants, and every body else, throughout
the country; and in no other. And that clause will be found,
if at all, in the Constitution manufactured by Congress them-
selves. It certainly exists in no Constitution that the country
has ever known any thing of previous to the last Congress.

But it will be said that Congress secure the United States
against loss, by requiring a deposit of their own bonds with the
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United States Treasurer. Well, suppose they do. Have Con-
gress the power to guarantee the notes of all other persons, who
will deposit bonds or other property, satisfactory to Congress, to
indemnify the United States against loss? If not, then they
have no power to guarantee the notes of bankers on those condi-
tions. And if any officer of the government should ever pay a
dollar of the public money on any such guaranty, or if the
President should suffer any officer of the government to pay a
dollar on any such guaranty, he ought to be impeached. And if
any judge, having jurisdiction, should refuse to enjoin the United
States Treasurer against thus paying the public money, he would
deserve impeachment.

The idea that Congress have any constitutional power to guar-
antee the notes of bankers, or of any body else, is perfect idiocy.

3. As Congress have no constitutional power to guarantee the
notes of bankers, or any body else, and as such guaranty, if
given, is void, they have no constitutional power to require or
accept deposits of their own bonds, or of any 'other property, to
indemnify the United States for such unconstitutional and void
guaranty. Consequently all such deposits are, in law, void; and
Congress have no authority to avail themselves of them. Any
bonds actually deposited with the United States Treasurer, for
such a purpose, are, in law, deposited with him as an individual,
and not as an agent or officer of the United States; and Congress
have no power to make the United States responsible for his safe
keeping of the bonds. And he is in no manner responsible to
the United States for the use he makes of the bonds. The
owners of them may demand them at pleasure, on the ground
that they were deposited for no lawful purpose, and that the
United States have no lien upon them. Or the Treasurer may
appropriate them to his own use, and Congress could call him to
no account for so doing. The owners alone could have any action
against him.

Suppose Congress were to appoint agents throughout the coun-
try, to receive deposits of property, from all persons who might
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choose to make them, and thereupon to furnish, to the depositors,
notes guaranteed by the United States. We all know that all
such transactions would be void in law, on the grounds that Con-
gress had no power to make any such guaranty, or consequently
to receive any deposits of property to protect the United States
against it. Congress would have no power to make the United
States responsible for the safe keeping of such deposits; or to
hold their illegal agents to any legal responsibility for the prop-
erty deposited with them. These pretended agents of the United
States would be, in law, the agents of the depositors alone; and
the depositors could recover their deposits at pleasure, without
any interference from the United States. And the case is the
same with these bankers, as it would be with any other persons,
farmers, merchants, or others, who might deposit property with
any pretended agent of the United States, and receive in ex-
change notes guaranteed by the United States.

Congress have just as much constitutional power to go into a
general guarantee business, guaranteeing the notes of any body,
and every body, as they have to guarantee the notes of bankers.

4. The undertaking of Congress to furnish the banks with the
notes they are to use, is unconstitutional. Where did Congress
"find their power to go into the business of bank note engraving?
In the same clause of the Constitution that gives them power to
go into the daguerreotype business; and in no other. Congress
bave just as much power to furnish the banks with banking
houses, with vaults, safes, desks, and stationery; and to appoint
and pay their presidents, cashiers, and clerks, as they have to
furnish the bills of the banks. And the fact that Congress are
to be paid for the bills they furnish, and that the business may be
a profitable one, does not at all alter the case. There are, per-
haps, many kinds of business that might be made profitable, if
Congress were to take it into their own hands, and suppress all
competition. But it does not, therefore, follow that Congress can
go into such business.

Congress have just as much power to go into the business of
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making farming utensils, and selling them to the farmers; of
making machinery, and selling it to manufacturers; of making
locomotives, and selling them to rail-road companies, as they have
to go into the bank note business.

5. Congress have no power to incorporate these banking com-
panies, or give them any corporate privileges, or hold them to
any corporate responsibility whatever.

As long ago as 1819, in the case of McCulloch vs. Maryland,
(4 Wheaton’s Reports,) the Supreme Court of the United States
gave an opinion, which fully covers the Bank Act of Congress,
and declares it unconstitational. In that case the court held that
the law incorporating the old bank of the United States was
constitutional. But they declared it so, distinctly and solely, on
the ground that the bank was a necessary, or at least a proper
and useful, agency to be employed in keeping and disbursing the
public monies. And those services the bank was required, by its
charter, to perform, free of expense to the government; trans-
mitting money from one part of the country to another, without
any charge for exchange.*

Thus the court say :

“Throughout this vast republic, from the St. Croix to the
Gulf of Mexico, from the Atlantic to the Pacific, revenue is to
be collected and expended, armies are to be marched and sup-
ported. The exigencies of the nation may require that the
treasure raised in the North should be transported to the South,
that raised in the East conveyed to the West, or that this order
should be reversed. Is that construction of the Constitution to
be preferred which would render these operations difficult, hazard-
ous, and expensive 2’ Page 408.

* Section 15 of the charter is in these words : — * That during the contin-
nance of this Act, and whenever required by the Secretary of the Treasury, the
said corporation shall give the necessary facilities for transferring the public
funds from place to place, within the United States, or the Territories thereof,
and for distributing the same in payment of the public creditors, without charg-
ing commissions or claiming allowance on account of difference of exchange,
and shall also do and perform the several and respective duties of the Commis-
sioners of loans for the several States, or any one or more of them, whenever
required by law.”
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It is not denied that the powers given to the government
imply the ordinary means of execution. That, for example, of
raising revenue, and applying it to national purposes, is admitted
to imply the power of conveying money from place to place,
as the exigencies of the nation may require, and of employ-
ing the usual means of conveyance. But it is denied [by the
counsel opposed to the bank] that the government has its choice
of means; or that it may employ the most convenient means, if
to employ them, it be necessary lo erect a corporation.

“ On what foundation does this argument rest? On this alone:
The power of creating a corporation, is one appertaining to
sovereignty, and is not expressly conferred on Congress. This is
true. Bat all legislative powers appertain to sovereignty,” &c.
Page 409.

“If a corporation may be employed indiscriminately with
other means to carry into execution the powers of the govern-
ment, no particular reason can be assigned for excluding the use
of a bank, if required for its fiscal operations. To use one
must be within the discretion of Congress, if it be an appropriate
mode of executing the powers of the government. That it is a
convenient, a useful, an essential instrument in the prosecution
of its fiscal operations, is not now a subject of controversy.
All those who have been concerned in the administration of our
finances, have concurred in representing its importance and ne-
cessity ; and so strongly have they been felt, that statesmen of
the first class, whose previous opinions against it had been con-
- firmed by every circumstance which can fix the human judgment,
have yielded those opinions to the exigencies of the nation. Un-
der the Confederation, Congress, justifying the measure by its
necessity, transcended perhaps its powers to obtain the advantages
of a bank; and our own legislation attests the universal convic-
tion of the utility of this measure.”” Page 422-3.

By the ¢ fiscal operations”’ of the government, the court must
be supposed to mean simply the keeping and disbursing of the
public money; for those were the only *fiscal operations” the
bank was required, by its charter, to perform for the government;
and they were also the only *fiscal operations,” that were
specially pointed out by the court, as being such as the bank
could perform as the agent of the government. The bank was,
therefore, held constitutional solely upon the ground of its being

10
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a proper and useful agent of the government for keeping and
disbursing the public money.

The point of the opinion was, that, if the government needed
an agency of that kind, for executing any of its constitutional
powers, it had a right to create one by an act of incorporation.

On this principle, if the government were to make a contract,
with a body of men, to carry the mail, or furnish supplies for
the army, it would have a right to incorporate them.

That was the only ground on which the court held that that
bank charter was constitutional. The whole argument of the
court proceeded upon the ground that Congress had no power to
grant charters of incorporation, except to companies whose servi-
ces were needed by the government itself, in performing some
one or other of its constitutional duties.

If that opinion of the court was correct, it follows that the
present Bank Act of Congress is clearly wunconstitutional ;
inasmuch as the banks, authorized by it, are, in no sense, agencies
of the government; and are not required, by the act, to perform
any services whatever for the government. And Congress, there-
fore, have no more power to incorporate them, than they have to
incorporate hospitals, schools, churches, rail-road, insurance, man-
ufacturing, and mining companies.

It is worthy of notice, too, that notwithstanding the Supreme
Court held that the charter of the old bank was constitutional,
probably more than half the people of the United States have
always believed it unconstitutional.

And it was unconstitutional, in so far as it licensed the stock-
holders to contract debts among the people, in their corporate
capacity, and under a limited liability. Congress have no au-
thority to pass any law impairing or limiting the obligation of
men’s contracts, or screening their property from liability for
debt, unless it be a * uniform law on the subject of bankrupt-
cies.” A bank charter does not come within that definition;
and therefore a bank charter is unconstitutional, in so far as it
attempts to exempt the corporators from their liability as part-
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ners, no matter what services the bank may perform for the
government.

The argument of the court does not at all sustain the conclu-
sion that Congress have any such power. That argument was
that Congress had authority to ¢ pass all laws that were necessary
and proper for carrying into execution’’ the substantive powers
of the government; and that, therefore, if a corporation were a
convenient and proper agent to be employed in keeping and dis-
bursing the revenues, Congress had a right to create such an
agent. That is to say, if Congress wished to contract with a
company of men to perform a certain service for the government,
they had power to recognize them as a corporation, so far as the
performance of that particular service was concerned. This
all looks reasonable enough ; and it is probably correct law that
Congress may incorporate a company, and authorize them to do,
in their corporate capacity, any thing which they are to do for
the government. And Congress may undoubtedly limit, at dis-
cretion, the liability which the stockholders shall incur Zo the
government. And the company may probably, in their corporate
capacity, buy and sell bills of exchange, so far as it may be con-

. venient to do 8o, in transmitting the public funds from one point
of the country to another; because bills of exchange are the
most usual, safe, cheap, and expeditious mode of transmitting
money.

Baut all this is a wholly different thing from a charter author-
izing the company, not only to perform these services for the
government, but also to carry on the trade of bankers, in all its
branches, and contract debts at pleasure among the people, with-
out being liable to have payment of their debts enforced, either
according to the natural obligation of contracts, or the laws of
the States in which they live.

The argument of the court does not justify the grant of any
such authority to the company. It goes only to the extent of
authorizing the company to use their corporate rights in doing
the business of the government alone; for the court say, that if
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an agent be needed to perform certain services for the govern-
ment, the government may create an agent for that purpose.
The court admit also, that the need or utility of such an agent
for carrying into execution the powers of the government, is the
only foundation of the authority to create the agent. This prin-
ciple clearly excludes the idea of creating the corporation for any
other purpose; and of course it excludes the idea of giving it
any other corporate powers than that of performing the services
required of it by the government. Now, in order that the com-
pany may keep and disburse the revenues (which were the only
services the government required, or which the opinion of the
court contemplated that the bank would perform) it plainly was
not at all necessary that they should have the privilege of con-
tracting debts among the people, as bankers, in their corporate
capacity, or under a limited liability, or with an exemption from
the operation of those State laws, to which all other citizens are
liable.

If Congress may, by a charter, protect the private property of
a company of bankers, from liability for their banking debts,
according to the laws of the States, merely because, in addition
to their banking business, they perform for the government the
service of keeping and disbursing its revenues, then, by the same
rule, Congress may by law forbid the State governments to touch
the private property of any Collector of the Customs, or of any
clerk in the Custom House, for the purpose of satisfying his
debts. And the result of this doctrine would be, that every per-
son, who should perform the slightest service of any kind for the
government, might be authorized by Congress to contract private
debts at pleasure among the people, and then claim the protection
of Congress, not merely for his person, but also for his property,
against the State laws which would enforce the obligation of his
contracts. Every postmaster, for instance, and every mail con-
tractor might have this privilege granted to them as part consid-
eration for their services; for Congress have as much power to
grant this privilege to postmasters and mail carriers, in consid-
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eration of the particular services they perform for the govern-
ment, as they have to grant it to a company of bunkers, as a
consideration for their keeping and disbursing the revenues.

But suppose that Congress should enact that the private prop-
erty of all officers and agents of the government, and all persons
having contracts to furnish supplies to the government, should be
exempt from liability for debt. Would there not be one universal
outery that such a law was unconstitutional? Certainly there
would. But it would be no more unconstitutional than a law
exempting the private property of a company of bankers, on
account of their being the agents of the government for keeping
and disbursing its revenues.

In this particular, then, the charter of the old bank was un-
constitutional. And if that charter was unconstitutional, still
more, if possible, are the charters of the present banks unconsti-
tutional, inasmuch as these banks perform no services at all for
the government. They entirely lack the only element that was
supposed, by the court, to make the charter of the old bank con-
stitutional.

If the Constitution itself gives Congress no power to incor-

. porate banks, their law, for that purpose, cannot be made consti-
tutional by the consent of the State legislatures. The constitu-
tional powers of Congress, within a Stute, cannot be increased by
the consent of the State legislature. If they could, the general
government might have much greater powers in one State than in
another. It might increase its powers in each State just accord-
ing as it could make bargains with the legislature of the State.
In fact, a State legislature might, by a simple vote, surrender all
the constitutional powers of the State to the general government.

If the Bank Act be unconstitutional, the banks can have no
corporate existence under it; and can neither sue, nor be sued,
by their corporate names. The bankers can sue and be sued, if
at all, only as partoers; and they will be liable as partners for
all debts of the banks.

If the act be unconstitutional, then all its provisions for pre-
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venting frauds on the part of the bankers, are void, and the di-
rectors can commit all manner of frauds against both bill holders
and stockholders, and no redress can be had, unless under the
laws of the States relative to swindling; and even that redress
would most likely prove of no practical value.

The directors, having obtained their bills of the United States
Treasurer, by a deposit of bonds, would loan the bills to them-
selves, or to men confederated with them. They would then
demand the bonds of the Treasurer, on the grounds that the Act
was unconstitutional ; that the United States were not holden for
the bills, and had no lien upon the bonds, and were not even
responsible for the safe keeping of the bonds. The Treasurer,
unless he wished to embezzle the bonds himself, would give them
up. If he should not give them up willingly, suit would. be
brought to compel him.

Having got the bonds, the directors would dispose of them, and
put the proceeds in their pockets.

Having thus embezzled the capital and assets of a bank, if they
should be indicted under the bank act itself, they would plead
that the act was unconstitutional, and that there was, in law, no
corporation. After one, two, or three years delay, that plea
would be sustained, unless the court should overrule the opinion
in McCulloch vs. Maryland, which is not to be expected.

On the other hand, if they should be indicted under the Staze
laws, they would plead that the bank act was constitutional ; and
that they were liable only under that act. In this way they
would tie up the case with law questions for as long a period as
possible.

And whether indicted in the United States or in the State
courts, they would make all possible delay, under pretence of
procuring testimony as to their having made loans in good faith,
but on securities which unexpectedly proved worthless. And
before a decision should be reached, the funds would have all
gone to the four winds.

The result would be that neither the stockholders nor the bill

The Online Library of Liberty <oll.libertyfund.org> Page 103



CONSIDERATIONS FOR BANKERS. 81

holders would ever obtain any redress of any practical value. If
the bill holders should ever obtain any redress, they would obtain
it only by suing those innocent stockholders, who would have
already been swindled out of their capital.

Nobody but dupes and swindlers would ever think either of
investing in such banks, or of taking their bills.

6. Even if the Act in general were constitutional, the sixty-
first section, declaring that any bank, incorporated under State
laws, may * become an association under the provisions of this
act,” provided ‘‘ the owners of two thirds of the capital stock of
such banking corporation or association’ shall consent to the
change, would be unconstitutional.

When a body of men form themselves into a banking company,
under a State charter, they legally enter into a contract with
each other, that the capital, thus invested, shall be held and
managed under that chartér; and of course under that charter
alone. For ‘the owners of two thirds the cppital stock”’ of
such a bank to divert that capital from the uses agreed upon, and
invest it in banking under a charter granted by Congress, to
which all the stockholders have not agreed, is a breack of con-
tract, and a breach of trust, as.against all non-concurring
stockholders. And Congress have no more authority to authorize
such a breach of contract, or trust, and such a diversion of the
capital from the objects agreed upon, than they have to authorize
“‘the owners of two thirds the capital stock”’ of a manufacturing
company, an insurance company, or a church, to divert the whole
capital from the objects for which it was contributed, and appro-
priate it to the establishment of a race course, a theatre, or a
distillery.

And if the directors of a State bank should thus divert its
funds, they would be liable, possibly to indictment, and certainly
in civil actions for damages, on the part of the non-concurring
stockholders.

There are some other provisions in the act, richly worthy of
notice, as exhibiting the legal acumen, and the business sagacity,
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of the Congress that passed it. But space cannot here be spared
to present thewm.

The bill now before Congress,* (and which is likely to pass,
as being necessary to force the National Bank Act upon the
country,) prohibiting, after one year, all banking, (issuing bills
for circulation,) except by bankers, ‘* authorized thereto by act of
Congress,” is not merely unconstitutional; it is villainous. The
Constitution does not require the people of this country to get
permits from Congress for carrying on any inunocent and lawful
business. Nor does it give Congress any power to suspend all
industry and commerce, except by persons *‘authorized thereto
by act of Congress.” If the Constitution did this, then, instead
of spending so much blood and treasure to sustain it, we ought,
(if it could not be otherwise abolished,) to spend the same blood
and treasure to overthrow it. Congress have just as much con-
stitutional power to say that no person shall breatke in this coun-
try, ‘“unless authorized thereto by act of Congress,” us they have
to say that no man shall carry on the business of a banker, or
any other innocent and lawful business, without being first
licensed by act of Congress.

Congress have no more constitutional power to prohibit bank-
ing, than they have to prohibit furming, manufacturing, or com-
merce. They have no more power to prohibit banking, than they
have to probibit all the industry and commerce that are carried
on by means of bank credits and currency. They have no more
constitutional power to say that the people shall have no currency,
except such as Congress shall have specially licensed, than they
have to say that they shall have no farming utensils, no cattle,
horses, sheep, pigs, or poultry, that they shall raise no crops,
build no houses, eat no food, wear no clothing, except such as
Congress shall have specially licensed. This proposition is so
obviously and self-evidently true, that it would be wasting words
and paper to expend any argument upon it.

* Introduced April 12.
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But even if this bill should be considered constitutional, it
would have no effect to prohibit the author’s system of banking;
because that has been already licensed by act of Congress — that
is, by the copyright act. And that act is unquestionably consti-
tutional; for it is ezpressly authorized by the Constitution.
That license, therefore, must stand good, unless Congress cowmit
a deliberate breach of faith. And even if Congress were to
commit a deliberate breach of faith, by prohibiting the author’s
system, it would still be a question whether rights once vested
and guaranteed, by a law that was unquestionably constitutional,
could be destroyed by an act of wanton perfily and spoliation?
Whether that would not be ‘“depriving a person of property.
without due process of law?”” And whether it were not there-
fore expressly forbidden by the Constitution ?

The other section of the same bill, imposing a discriminating
tax of one-fourth of one per cent. a month upon all bills in cir-
culation, issued by banks or bankers not ‘“thereto authorized by
act of Congress,” is equally unconstitutional and villainous with
the section that is to prohibit all banking after one year. Inas-
much as Congress have no power to require the people to get
permits from Congress for carrying on any innocent and lawful
business, they have no power to impose a discriminating tax upon
those who do not get such permits.

If Congress can impose a discriminating tax upon all who do
not get permits from Congress to carry on their business, all the
industry and commerce of the country may be brought under the
arbitrary control of Congress; and permits to carry them on may
be given out as privileges only to Congressional favorites.

There is no reason why bankers should be singled out for all
this unconstitutional, absurd, tyrannical, and villainous legisla-
tion. By furnishing credit and currency to keep industry and
commerce in motion, they do more for the wealth of the country
than any other equal number of men, unless it be inventors. Their
business is intrinsically as innocent and lawful as that of any other
class of persons. The only complaints that can be made sgainst

1
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them, are, that there are not half enough of them, and that their
systems of banking are not good ones. But these faults are not
the faults of the bankers themselves, but of the laws that limit
the number of bankers, and prohibit the adoption of other and
better systems.

All the laws that are necessary in regard to banking, are such
as are applicable to all other business, viz.: laws giving inventors
the benefit of their inventions, and laws compelling the bankers
to fulfil their contracts, and punishing their frauds and crimes.
Such laws as these will give us the benefit of the best systems of
banking that men can invent; and those are the best that, in the
nature of things, we can have.
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CHAPTER VIL
EXCHANGES UNDER THE AUTHOR'S SYSTEM.

It will be very easy, under the author’s system, to give the
currency a uniform value in all parts of the country; as follows:

In the first place, where the capital shall consist of mortgages,
it will be very easy for all the banks, in any State, to make their
solvency known fo each other. There would be so many banks,
that some system would naturally be adopted for this purpose.

Perhaps this system would be, that a standing committee, ap-
pointed by the banks, would be established, in each State, to whom
each bank in the State would be required to produce satisfactory
evidence of its solvency, before its bills should be received by the
other banks of the State.

When the banks, or any considerable number of the banks, of
any particular State — Missouri for example — shall have made
themselves so far acquainted with each other’s solvency, as to be
ready to receive each other’s bills, they will be ready to make a
still further arrangement for their mutual benefit, viz.: to unite
in establishing one general agency in St. Louis, another in New
Orleans, another in Chicago, another in Cincinnati, another in
New York, another in Philadelphia, another in Baltimore, and
another in Boston, where the bills of all these Missouri banks
shall be redeemed. And thus the bills of all Missouri banks,
that belonged to the Association, would be placed at par at all
the great commercial points.

Each bank, belonging to the Association, might print, on the
back of its bills, “ Redeemable at the Missouri Agencies, in
St. Louis, Chkicago, Cincinnati,”’ &c.
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In this way all the banks of each State might unite to estab-
lish agencies in all the large cities for the redemption of their
bills.

The banks might safely make permanent arrangements of this
kind with each other; because the permanent solvency of all the
banks might be relied on.

The permanent solvency of all the banks might be relied on,
because, under this system, a bank, (whose capital consists of
mortgages,) once solvent, is necessarily forever solvent, unless in
contingencies so utterly improbable as not to need to be taken
into account. In fact, in the ordinary course of things, every
bank would be growing more and more solvent, because in the
ordinary course of things, the mortgaged property would be con-
stantly rising in value, as the wealth and population of the
country skould increase. The exceptions to this rule would be so
rare as to be unworthy of notice.

There is, therefore, no difficulty in putting the currency, fur-
nished by each State, at par throughout the United States.

At the general agencies in the great cities, the redemption
would doubtless generally be made in specie on demand, because,
at such points, especially in cities on the seaboard, there would
always be an abundance of specie in the market as merchandize;
and it would, therefore, be both for the convenience and interest
of the banks to redeem in specie on demand, rather than by a
conditional transfer of a portion of their capital, and then paying
interest on that capital until it should be redeemed with specie.

Where rail-roads were used as capital, all the banks in the
United States could form one Association, of the kind just men-
tioned, to establish agencies at all the great commercial points,
for the redemption of their bills.

Where United States Stocks should be used as capital, the
same system could be safely adopted, for redeeming their currency
in all the great cities, as where mortgages were the capital;
because, although United States stocks are below par of specie,
yet every bank, using them as capital, could know that the cur-
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rency of every other bank of the same kind was worth at¢ least
as much as the stocks it should represent. Since there would be
always a dollar of the stocks in bank, for every dollar of cur-
rency that could be put in circulation, the banks could always
know the lowest possible value of each other’s currency, by
knowing the market value of the stocks it should represent.

The currency might sometimes be worth more than the capital,
dollar for dollar; because, although the capital (U. S. stocks)
should be below par of specie in the market, yet the bank might
have assets (in the shape of notes discounted, and profits accdmu-
lated) equal, or more than equal, to its capital. And these assets
must all be exhausted, in the redemption of its bills with specie,
before its bills could be worth less than par of specie. But suppose
all these assets exhausted, the currency would still be worth as
much as the capital, dollar for dollar; because the capital itself
can be demanded for the currency, if specie be refused. Al-
though, therefore, the currency of banks, based upon United
States stocks, might be sometimes worth more than the stocks,
(when these were below par of specie,) it can never be worth
less than the stocks. And as the market value of the stocks
would be always known, the lowest possible value of the currency
(for the time being) could always be known. The bills of a
bank, based upon United States stocks, would, therefore, be
worth, all over the country, at least as much as the stocks.

It is doubtful, however, whether currency of that kind, always
liable to be below par of specie, and variable at that, could be
made a desirable one. It would, therefore, probably not be ex-
pedient to use United States stocks as banking capital, on the
plan of issuing adollar of currency for a dollar of stocks. The
better way of using the stocks as banking capital, while they are
so much below par of specie, would probably be to put in two
dollars of bonds to make one of banking capital. This would
make the bank capital worth a little more than par of specie;
and would, of course, make the currency worth par of specie.

Using United States stocks in this way — that is, using two

The Online Library of Liberty <oll.libertyfund.org> Page 110



88 CONSIDERATIONS FOR BANKERS.

dollars of bonds to make one of banking capital —the United
States bonds now extant, and those hereafter to be issued, would
probably afford a basis for as much currency as the banks could
keep in circulation ; especially if mortgages or rail-roads should
be used as a basis in competition with the bonds.

If, however, the stocks should ever rise to par, and stand there
permanently, and it should be found desirable to issue more cur-
rency upon them, the banks using two dollars of bonds for one of
capital could be dissolved, and new ones formed, that should use
the “stocks at their par value, and issue currency upon them

accordingly.
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THE AUTHOR’S COPYRIGHT.

INASMUCH as some persons have suggested that the author’s copyright of bis
Articles of Association may be evaded, he has thought proper to exhibit some of
the obstacles, both practical and legal, in the way of any such evasion.

The practical obstacles — or at least some of them — are shown in the fol.
lowing % Nots,” republished from his “ New Systes or Paper CurkeNor.”

NOTE.

The subscriber believes that the right of property in ideas, is as valid, in the
view both of the Common and constitutional law of this country, as is the right
of property in material things ; and that patent and copyright laws, instead of
superseding, annulling, or being a substitate for, that right, are simply aids to it.

In publishing this system of Paper Currency, he gives notice that he is the
inventor of it, and that he reserves to himself all the exclusive property in it,
which, in law, equity, or natural right, he can have; and, especially, that he
reserves to himself the exclusive right to furnish the Articles of Association to
any Banking Companies that may adopt the system.

To secure to himself, so far as he may, this right, he has drawn up and copy-
righted, not only such general Articles of Association as will be needed, but also
such other papers as it will be necessary to use separately from the Articles.

Even should it be possible for other persons to draw up Articles of Associa-
tion, that would evade the subscriber’s copyright, banking compaaies, that may
adopt the system, will probable find it for their interest to adopt also the sabscri-
ber's Articles of Association : for the reason that it will be important that Com-
panies should all have Articles precisely, legally, and verbally alike. If their
Articles should all be alike, any legal questions that may arise, when settled for
one Company, would be settled for all.

Besides, if each Company were to have Articles different from those of others,
no two Companies could take each other’s bills on precisely equal terms;
because their legal rights, as bill holders, under each other's Articles, would not
be precisely alike, and might be very materially different.
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Furthermore, if each Company were to have Articles of Association peculiar
to itself, one Company, if it could take another’s bills at all, could not safely take
them until the former had thoroughly examined, and satisfactorily ascertained,
the legal meaning of the latter’s Articles of Association. This labor among
banks, if Companies should be numerous, would be intolerable and impossible.
The necessity of studying, understanding, and carrying in the mind, each other’s
different Articles of Association, would introduce universal confusion, and make
it impracticable for any considerable number of Companies to accept each other’s
bills, or to codperate in furnishing a currency for the public. Each Company
would be able to get only such a circulation as it could get, without having its
bills received by other banks. But if all banks have precisely similar Articles of
Association, then one Company, so soon as it understands its own Articles,
understands those of all other Companies, and can exchange bills with them
readily, safely, and on precisely equal terms.

Moreover, if each separate Company were to have its peculiar Articles of
Association, it would be wholly impossible for the public to become acquainted
with them all, or even with any considerable number of them. It would, there-
fore, be impossible for the public to become acquainted with their legal rights, as
bill holders, under all the different Articles. Of course they could not safely
accept the currency furnished by the various Companies. But if all the Com-
panies should have Articles precisely alike, the public would soon understand
them, and could then act intelligently, as to their legal rights, in accepting or
rejecting the currency.

The subscriber conceives that the Articles of Association, which he has drawn
up, and copyrighted, are so nearly perfect, that they will never need any, unless
very trivial, alterations. In them he has intended to provide so fully for all
exigencies and details, as to supersede the necessity of By-Laws. This object
was important, not only for the convenience of the Companies themselves, but
because any power, in the holders of Prodactive Stock, to enact By-Laws, might
be used to embarrass the legal rights of the bill holders under the Articles of
Association.

Besides, as the holders of Productive Stock are liable to be continually
changing, any power, in one sct of holders, to establish By-Laws, would be likely
to be used to the embarrassment, or even injury, of their successors.

It is obviously important to all parties, that the powers of the Trustees, and
the rights of all holders, both of Productive and Circulating Stock, should be
legally and precisely fixed by the Articles of Association, 8o as to be incapable
of modification, or interference, by any body of men less than the whole number
interested.

LYSANDER SPOONER.
Boston, 1861.
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Somae of the legal obstacles, in the way of an evasion of the author's copy-
right, will be seen in the following Acts of Congress, and in the subjoined legal
authorities as to what constitutes an infringement of copyright.

Act of Congress of 1819, Chap. 19, Sec. 1, authorizes the courts to grant
injonctions against infringers.

Act of Congress of 1831, Chap. 16, Sec. 6, provides for the punishment of
infringers as follows: —

1. “Such offender shall forfeit every copy of such book to the person legally,
at the time, entitled to the copyright thereof.’

Under this clause of the Act infringers would forfeit not merely those copies
of their Articles of Association, which they should design to circulate, for the
information of other bunks and the public, but also those copies which should
bear their own signatures, and which alone should constitute them @ company. The
forfeiture of these latter copies would dissolve the company ; because there would
then be no legal evidence of the existence of the company.

The company being dissolved, the holders of the currency would have no
redress, except by suing the bankers for fraud.

The infringers would also forfeit their records of the transfers of the capital
stock of the company; because the forms of transfer were necessarily peculiar,
and are separately copyrighted, as well as included in the general copyright of
the Articles of Association. By this forfeiture the legal evidence of the owner-
ship of the stock would be lost.

The bills of the banks — that is, those found in the hands of the bankers, or
of any other persons who should have taken them knowing of the infringement —
would be forfeited ; for the bills were necessarily peculiar, and are separately
copyrighted.

The same would be true of copies of all the other papers that are separately
copyrighted, comprising ten in all.

2. “Such offender * * ghall also forfeit and pay fifty cents for every such
sheet which may be found in his possession, either printed, or printing, published,
or exposed to sale, contrary to the intent of this act, the one moiety thereof to
such legal owner of the copyright as aforesaid, and the other to the use of the
United States, to be recovered by action of debt in any court haviog competent
Jjarisdiction thereof.”

Under this claunse of the Act, the infringers will be liable to pay fifty cents
for each “ sheet ” of all copies of the Articles of Association, and also for each
sheet of the papers separately copyrighted, such as the bills, certificates of stock,
transfers, &c., &. And each separate bill, certificate of stock, or other paper,
however small, is a * sheet,” within the meaning of this Act.

The following authorities are given to show what constitutes an infringement,
(ot “ piracy,” as the infringement of & copyright is technically called).

12
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LEGAL AUTHORITIES RELATIVE TO COPYRIGHT.

1. “ Where the adoption and use of the matter of an original author, whose
work is under the protection of copyright, is direct and palpable, and nothing
new is added but form or dress, or an immaterial change of arrangement, the
law will treat the matter as merely colorable, and will stamp it with the character
of piracy "—[infringement}).— Curtis on Copyright, 188.

2. “ Copying is not confined to literal repetition, but includes also the varions
modes in which the matter of any publication may be adopted, imitated, or
transferred, with more or less colorable alterations to disguise the piracy.”—
Curtis on Copyright, 253.

3. “Where the resemblance does not amount to identity of parallel passages,
the guestion [of piracy, or infringement] becomes, in substance, this—whether
there be such a similitude and conformity between the two books, that the person
who wrote the one must have used the other as a model, and must have copied
or imitated it ? In these cases the piracy is to be detected, through what have
been called colorable alteration, and servile imitation.”—Curtis on Copyright,
page 256.

4. *If the court can see proof that the defendant had the work of the plaintiff
before him, and used it as a model for his own, in copying and imitating it, with-
out drawing from common sources, or common materials, it will hold the resem-
blances to be not accidental, and not necessary, notwithstanding the alterations
and disguises that may have been introduced.”—Curtis on Copyright, page 259.

5. “It is not necessary, to amount to piracy, that one work should be a copy’
of the other, and not an imitation. There may be a close imitation, so close as
to be a mere evasion of the copyright, without being an exact and literal copy.”—

Curtis on Copyright, page 259.

6. “The general doctrine of the law is, that none are entitled to save them-
selves trouble and expense, by availing themselves, for their own profit, of other
men’s works, still entitled to the protection of Copyright.”’—Curtis on Copyright,
page 264,

7. “In the analagous case of patent rights, the subject of an existing and
valid patent cannot be taken as the superstructure of an improvement. If the
improvement cannot be used, without the subject of an existing grant, the inven-
tor of the improvement mast wait until the grant has expired. But he may take
out & patent for the improvement by itself, and sell it.”"—Curtis on Copyright,
page 264, note.

8. Judge Thompson (U. S. Court) said :
“The law was intended to secure to authors the fruits of their skill, labor, and
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genius, for a limited time; and if, in this instance, the defendant had availed
himself of the surveys of the plaintiff in compiling his chart, the plaintiff was
entitled to a verdict."—Blunt vs, Patten, 2 Paine's Circuit Court Reports, p. 396.

9. Lord Mansfield said:

*The Act that secures copyrights to authors, guards against the piracy of the
words and sentiments ; but it does not prohibit writing on the same subjects. As
in the case of histories and dictionaries.”—Quoted in note to Blunt vs. Patten, 2
Faine’s C. C. R., page 402.

10. In regard to the copyright of a musical composition, Judge Nelson (U.
S. Court) said :

* The composition of a new air or melody is entitled to protection; and the
appropriation of the whole, or of any substantial part of it, without the license of
the author, is a piracy [infringement]. * #* If the new air be substantially the
same as the old, it is no doubt a piracy. * * The original air requires genius
for its construction; but a mere mechanic in music, it is said, can make the ad-
aptation or accompaniment. The musical composition, contemplated by the
statute, must doubtless be substantially a new and original work; and not a copy
of a piece already produced, with additions and variations, which a writer of music
with experience and skill might readily make. Any other comstruction of the Act
would fail to afford the protection intended to the original picce from which the
air is appropriated. ‘The new arrangement and adaptation must not be allowed
to incorporate such parts and portions of it as may seriously interfere with the
right of the author; otherwise the copyright would be worthless.”—Jolie vs.
Jaques et al, 1 Blatchford’s Circuit Court Reports, pp. 625-6.—U. 8. Digest for
1852,—Title Copyright*

11. In the case of Folsom et al, vs. Marsh et al, Judge Story said :

“It is certainly not necessary, to constitute an invasion of copyright, that the
whole work should be copied, or even a large portion of it, in form or in sub-
stance. If so much is taken that the value is sensibly diminished, or the labors
of the original author are substantially, to an injarious extent, appropriated by
another, that is sufficient in point of law, to constitute a piracy pro tanto. The
entirety of the copyright is the property of the author; and it is no defence that
another person has appropriated a part, and not the whole, of any property.
Neither does it necessarily depend upon the quantity taken, whether it is an in-
fringement of the copyright, or not. It is often affected by the value of the ma-
terials taken, and the importance of it to the sale of the original work. Lord
Cottenham, in the recent cases of Bramhall vs. Halcomb, (3 Mylne and Craig,
737-738,) and Saunders vs. Smith, (3 Mylne and Craig, R. 711, 736, 737,) ad-
verting to this point, said, ¢ When it comes to a question of quantity, it must be

* On the point of title, the court say :—** A copyright is given for the contents of a work, not
for ita mere title. There need be no novelty in that which is but an appendage.’*~Page 627,
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very vague. One writer might take all the vital part of another’s book, though
it might be but a small portion of the book in quantity. It is not only quantity,
but value, that is always looked at. It is useless to refer to any particular cases,
a8 to quantity.’ In short, we must often, in deciding questions of this sort, look
to the nature and object of the selections made, the quantity and value of the
materials used, and the degree in which the use may prejudice the sale, or dimin-
ish the profits, or supersede the objects, of the original works."—2 Story's C. C.
R. p. 115.—~Clurtis on Copyright, p. 248, note.

12. Extracts from Judge Story’s opinion in the case of Emerson vs. Davies,
38 Story’s Circuit Court Reports, p. 768.

Heap Nores 10 THE CasE.

1. *“ Any new and original plan, arrangement, or combination of materials,
will entitle the author to a copyright therein, whether the materials themselves be
new or old.”

2. “ Whoever by his own skill, labor, and judgment, writes a new work, may
have a copyright therein, unless it be directly copied, or evasively imitated from
another work.”

4. “To constitute a piracy [infringement] of copyright, it must be shown
that the original work has been either substantially copied, or has been so imitated
as to be @ mere evasion of the copyright.”

ExTRACTS FROM THE OPINION OF STORY, JUDGE.

“ An aathor has as much right in bis plan, and in his arrangements, and in
the combination of his materials, as ke kas in kis thoughts, sentiments, opinions, and
in his modes of expressing them. The former, as well as the latter, may be more
useful, or less useful, than those of another author; but that, although it may
diminish or increase the relative values of their works in the market, is no ground
to entitle either to appropriate to himself the labor or skill of the other, as embodied in
his own work.” TPage 782.

* No person had a right to borrow the same plan, and arrangement, and illos-
trations, and servilely copy them into any other work.” Page 783.

“If the defendant, Davies, had before him, at the time, the work of the plain-
tiff, and used it as a model for his own plan, arrangement, examples, and tables,
then I shounld say, following the doctrine of Lord Ellenborough, in Roworth vs.
Wilkes, that it was an iofringement of the plaintifi’s copyright, notwithstanding
the alterations and disquises in the forms of the examples and the unit marks.”
Page 792.

“ A man has a right to the copyright of a map of a State or country, which he
has surveyed, or caused to be compiled from existing materials, at bis own ex-
pease, or skill, or labor, or money. Another man may publish another map of
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the same State or country, by using the like means or materials, and the like
skill, labor, and expense. But then ke had no right to publish a mop taken substan-
tially and designedly from the map of the other person, without any such exercise of
skill, or labor, or expense. If he copies substantially from the map of the other, it is
downright piracy ; although it is plain that both maps must, the more accurate
they are, approach nearer in design and execution to each other. He, in short,
who, by his own skill, judgment, and labor, writes a new work, and does not
merely copy that of another, is entitled to a copyright therein : {f the variations
are not merely formal and shadowy, from existing works.” Page 761.

“In Trusler vs, Murray, (1 East R. p. 362, note,) Lord Kenyon put the point
in the same light, and said: ¢ The main question here, was, whether, in substance,
the one work is a copy and imitation of the other. * * The same doctrine was
recognized by the Court of King's Bench, in Cary vs. Longman & Rees (1 East,
p. 358) ; and it was finally acted on in Mathewson vs. Stockdale (12 Vesey, page
270), and Longman vs. Winchester (16 Vesey, p. 269), and Wilkins vs. Aiken
{17 Vesey R., p. 422, 424, 425). in the Court of Chancery. So that, I think, it
may be laid down as the clear result of the authorities in cases of this nature,
that the true test of piracy [infringement] or not, is to ascertain whether the defendant
kas, in fact, used the plan, arrangements, and illustrations of the plaintiff, as the model
of his own book, with colorable alterations and variations only to disquise the use
thereof ; or whether his work is the result of his own labor, skill, and use of com-
mon materials, and common sources of knowledge, open to all men, and the
resemblances are either accidental, or arising from the nature of the subject. In
other words, whether the defendunt’s book 13, quoad hoc, a servile or evasive imitation
of the plaintiff’s work, or a bona fide original compilation from other common or
independent sources.” Page 793.

“The change of costume of the fencing figures, in the case before Lord Ellen-
borough, was treated as a mere evasion.” Page 794.

“To amount to an infringement, it is not necessary that there should be a
complete copy or imitation in use throughout; but only that there should be an
important and valuable portion, which operates injuriously to the copyright of
the plaintiff.” Page 795.

He quotes Lord Eldon, as saying :

% If a man mixes what belongs to him with what belongs to me, and the
mixture be forbidden by the law, he must again separate them, and he must bear
all the mischief and loss which the separation may occasion. If an individual
chooses in any work to mix my literary matter with his own, he must be re-
strained from publishing the literary matter which belongs to me; and if the
parts of the work cannot be separated, and if by that means the injunction,
which restrained the publication of my literary matter, prevents also the publica-
tion of his own literary matter, he has only himself to blame.” Page 796.

It has been said that, to amount to piracy [infringement] the work must be
a copy, and not an imitation. That, as a general proposition, cannot be admitted.
It is true the imitation may be very slight and shadowy. Bat, on the other
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hand, it may be very close, and so close as to be a mere evasion of the copyright,
although not an exact and literal copy.” Page 797,

“If it substantially includes the essential parts of the plaintifs plan, of his
arrangement, examples, and tables, so as to supersede the work of the plaintiff, it
is a violation of his copyright.” Page 797.

13. In the case of Webb, et al, vs. Powers, et al, Judge Woodbury said :

¢ The leading inquiry then arises, which is decisive of the general equities
between these parties, whether the book of the defendant’s taken as a whole, is
substantially a copy of the plaintifi’s ? whether it has virtually the same plan
and character throughout, and is intended to supersede the other in the market
with the same class of readers and purchasers, by introdacing no considerable
new matter, or little or nothing new, except colorable deviations."—2 Woodbury
& Minot’s Circuit Court R., page 514.
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Bosrox, Ocr. 12, 1864,

Hox~. CHARLES SUMNER,

Sir:
Some four or five wcchs ago, as I was in conversation with
Dr. S. G. Howe and James M. Stone, they both mentioned that, on their first
reading my argument on *‘the Unconstitutionality of Slavery,” they had been
convinced of its truth; and Dr. Howe added, * Sumver always said it was trae,
but somchow or other he could not think it was practical.”

A few days afterwards I saw Dr. Howe, and repeated to him what 1 had un-
derstood him to say of you, as above, and asked him whether I had understood
him correctly. He said that I had; “ that is, he had understood you to say, in
effcet, that you did not see how my argument could be met” I gave him some
of my reasons for wishing his explicit testimony on the point, and he saded, “I
think I cannot be mistaken about it.” He finally said, *“I will put the guestion
distinctly to him tomorrow.”

On the 234 ult. X met him again, and he said that he did pat the question to
you the next day, in this way: * Mr. Sumner, I have heretofore understood you
to say that Mr. Spooner’s position was logical, and that you did not see how it
could be answered ;" and appealed to you to know whether he had understood
you correetly. He said you acknowledged that he had, and that you added that
%a judge, who was inclined to decide doubtful questions in favor of liberty, would
be obliged to decide that question [of the constitutionality of slavery] in the
same way.”

At this last conversation, Francis W. Bird was present, and corroborated Dr,
Howe's statement by saying that you had made & similar statement about my
argument to him, at Washington, some few ycars ago. He added that he said to
you, * Why, then, in Heaven’s name, do you not take that position1” And that
you made no reply !

In the foregoing account I have given faithfully the substance of their testi.
mony, and very nearly their precise words, as taken down immediately after the
last conversation.

I cannot doubt that their stntements are true, for I had testimony, nearly as
direct and conclusive, to the same point, 8 dozen years ago, from two or three

different sources.
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Since December 1851, you have been under oath, as a Senator, to suppors the
Coustitution ; and have made the subject of Slavery your principal topic of dis-
cussion ; and have made, during all that time, the loudest professions of devotion
to liberty. Yet during all the same period you have been continually conceding
that the coustitution recognized the Slaveholder's right of property in his slaves;
that those held in slavery had no rights under the constitution ; and that the gea-
¢ral government could not interfere for their liberation.

It now appears from the testimony of Dr. Howe and Mr. Bird, that all these
concessions against liberty, have been made in violation of your own convictions
of truth, and consequently in violation of your official oath; and that while for
a dozen years, you have been making thc most bombastic pretensions of zeal for
freedom, you have really been, all that time, a deliberately perjured traitor to the
constitution, to liberty, and to truth.

And this you have been, that you might be a Scnator from Massachusetts,
rather than remain in private life, and do your part towards educating the people
into & knowledge of the true character of the coustitution. And having once
entercd the Senate through the door of perjury, and treason to liberty, you have
been obliged to adhere to that position, because, by advocating the truth, yon
would be convicting yourself of your previous falsehood.

A Senator, who, from such motives, with loud professions of liberty on his
lips, falsifies, in behalf of slavery, the constitution of his country, which he has
sworn 10 support, is as base a traitor as any professed soldier of liberty can be,
who should, for money, deliver up a post which he had sworn to defend. This
treason, it appears, you have been continually guilty of for twelve long years;
and your ostentatious professions of zeal for liberty during thut time, have, as I
think, been made, in great part, with a view to hide the real treason you were
committing.

My argument, in its leading features, was published in 1845. .And several
additions to, and confirmations of it, have been made at intervals since.

If that argpment is true, slavery, from its first introduction into this country,
to this time, bas never had any legal or constitutional existence ; but has been &
mere abuse, tolerated by the strongest party, withoat any color of legality, except
what ‘was derived from false interpretations of the constitution, and from prac.
tices, statates, and adjudications, that were in plain conflict with the fundamental
constitutional law. Aund these views have been rirtually confessed to be true by
John C. Calhoun, James M. Mason, Jefferson Daris, and many other Southern
men; while such professcd advocates of liberty as Charles Sumner, Heary
Wilson, William H. Seward, Salmon P. Chase, and the like, have been contin.
ually denying them.

Had all those men at the North, who believed these idcas to be true, promal-
gated them, as it was their plain and obvious duty to do, it is reasonable to sup-
pose that we should long siuce have had freedom, without shedding one drop of
blood ; certainly witliout ons tithe of the blood that has now been shed ; for the
slaveholders would never have dared, in the face of the world, to attempt to
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overthrow & government that gave freedom to all, for the sake of establishing in
its place one that shonld make slaves of thcse who, by the existing constitution,
were free. But so long as the North, and especially so long as the professed
(though hypocritical) advocates of liberty, tike those named, conceded the con-
stitutional right of property in slaves, they gave the slavebolders the full benefit
of the argunment that thcy were insullcd, disturbed, and cndangercd in the enjo’.
ment of their acknowledged constitutions’ rights ; and that it was thercfore neces-
sary to their honor, security, and happiness that they should have a separate
government. And this argument, conceced to them by the North, has not only
given them strength and union among themselves, but has given them friends,
both in the North and among foreign natioys; and has cost the nation hundreds
of thousands of lives, and thousands of miliions of treasure.

Upon yourself, and others like you, profes-ed friends of freedom, who, instead
of promulgating what you believed to be the ruth, have, for selfish purposes,
denied it, and thus conceded to the slaveholders the benefit of an argument to
which they had no claim,—upon your heads, morc even, if possible, than upon
the slaveholders themselves, (who have acted only in accordance with their asso-
ciations, interests, and avowed principles as slaveholders.) rests the blood of this
horrible, unnecessary, and therefore guilty, war,

Your concessions, as to the pro-slavery character of the constitation, have
been such as, if true, would provesthe constitution unworthy of having one drop
of blood shed in its support. They have been such as to withhold from the
North all the benefit of the argument, that a war for the constitution way a war
for liberty, You have thus, to the extent of your ability, placed the North wholiy
in the wrong, and the South wholly in the right. And the effect of these false
positions in which the North and the South have respectively been placed, not
only with your consent, but, in part, by your excrtions, has been to fill the land
with blood.

The South could, consistently with honor, and probably would, lofig before
this time, and without a conflict, have surrendered their slavery to the demand of
the constitation, (if that had been pressed upon them,) and to the moral senti-
ment of the world; while they could not with honor, or at least certainly would
not, surrender anything to a confessedly unconstitutional demand, especially
when coming from mere demagogues, who were so openly unprincipled as to
profess the greatest moral abhorrence of slavery, and at the same time, for the
sake of office, swear to support it, by swearing to support a coustitution which
they declared to be its bulwark.

You, and others like you have done more, according to your abilities, to
prevent the peaceful abolition of slavery, than any other men in the nation; for
while honest men were explaining the true character of the. constitutioh, as an
instrument giving freedom to all, you were continually denying it, and doing
your utmost (and far more than any avowed pro slavery man could do) to defeat
their efforts. And it now appears that all this was done by you in violation of

your own convictions of truth.

The Online Library of Liberty <oll.libertyfund.org> Page 122



4

In your pretended zeal for liberty, you have.been nrging on the nation to the
most frightful destruction of human 1¥¢; but your love of liberty has never yet
induccd you to declare publicly, but has permitted you constantly to deny, a
truth that was sufficient for, and vital to, the speedy and peaceful accomplish-
ment of freedom. You have, with deliberate purpose, and through & serics of
years, betrayed the very citadel of liberty, which you were under oath to defend.
And there has been, in the country, no other treason at all comparable with this,

That such is the character that histor; will give you, I have very litile donbt.
And I wish you to understand that there is one who has long belicved such to be
your true character, and that he now Las the proof of it. And unless you make
some denial or explanation of the testimony of Dr. Howe and Mr. Bird, I shall
feel at liberty to use it at my discret'on.

LYSANDER SPOONER.

The Online Library of Liberty <oll.libertyfund.org> Page 123



NO TREASON.

No. 1.

BY LYSANDER SPOONER.

BOSTON:
PUBLISHED BY THE AUTHOR,

No. 14 BROMFIBLD STRERT,

1867.

The Online Library of Liberty <oll.libertyfund.org> Page 124



Entered according to Act of Congress, in the year 1867,
By LYSANDER SPOONER,

in the Clerk’s office of the District Court of the United States, for the District
of Massachusetts,

The Online Library of Liberty <oll.libertyfund.org> Page 125



INTRODUCTORY.

THE question of treason is distinct from that of slavery; and
is the same that it would have been, if free States, instead of
slave States, had seceded.

On the part of the North, the war was carried on, not to lib-
erate the slaves, but by a government that had always perverted
and violated the Constitution, to keep the slaves in bondage ; and
was still willing to do so, if the slaveholders could be thereby in-
duced to stay in the Union.

The principle, on which the war was waged by the North, was
simply this: That men may rightfully be compelled to submit to,
and support, a government that they do not want; and that resist-
ance, on their part, makes them traitors and criminals.

No principle, that is possible to be named, can be more self-
evidently false than this; or more self-evidently fatal to all
political freedom. Yet it triumphed in the field, and is now
assumed to be established. If it be really established, the num-
ber of slaves, instead of having been diminished by the war, has
been greatly increased; for a man, thus subjected to a govern-
ment that he does not want, is a slave. And there is no differ-
ence, in principle — but only in degree — between political and
chattel slavery. The former, no less than the latter, denies a
man’s ownership of himself and the products of his labor; and
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iv INTRODUCTORY.

asserts that other men may own bim, and dispose of him and his
property, for their uses, and at their pleasure.

Previous to the war, there were some grounds for saying that —
in theory, at least, if not in practice — our government was a
free one; that it rested on consent. But nothing of that kind
can be said now, if the principle on which the war was carried on
by the North, is irrevocably established.

If that principle be not the principle of the Constitution, the
fact should be known. If it de the principle of the Constitution,
the Constitution itself should be at once overthrown.
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Notwithstanding all the proclamations we have made to man-
kind, within the last ninety years, that our government rested on
consent, and that that was the only rightful basis on which any
government could rest, the late war bas practically demonstrated
that our government rests upon force — as much so as any gov-
ernment that ever existed.

The North has thus virtually said to the world: It was all
very well to prate of consent, so long as the objects to be accom-
plished were to liberate ourselves from our connexion with Eng-
land, and also to coax a scattered and jealous people into a great
national union; but now that those purposes have been accom-
plished, and the power of the North has become consolidated, it
is sufficient for us—as for all governments— simply to say:
Our power s our right.

In proportion to her wealth and population, the -North has
probably expended more money and blood to maintain her power
over an unwilling people, than any other government ever did.
And in her estimation, it is apparently the chief glory of her
success, and an adequate compensation for all her own losses, and
an ample justification for all her devastation and carnage of the
South, that all pretence of any necessity for consent to the per-
petuity or power of the government, is (as she thinks) forever
expunged from the minds of the people. In short, the North
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exults beyond measure in the proof she has given, that a govern-
ment, professedly resting on consent, will expend more life and
treasure in crushing dissent, than any government, openly
founded on force, has ever done.

And she claims that she has done all this in behalf of liberty!
In behalf of free government! In behalf of the principle that
government should rest on consent !

If the successors of Roger Williams, within a hundred years
after their State had been founded upon the principle of free
religious toleration, and when the Baptists bad become strong on
the credit of that principle, had taken to burning heretics with a
fury never before seen among men; and had they finally gloried
in having thus suppressed all question of the truth of the State
religion ; and had they further claimed to have done all this in
behalf of freedom of conscience, the inconsistency between pro-
fession and conduct would scarcely have been greater than that of
the North, in carrying on such a war as she has done, to compel
men to live under and support a government that they did not
want; and in then claiming that she did it in behalf of the prin-
ciple that government should rest on consent.

This astonishing absurdity and self-contradiction are to be
accounted for only by supposing, either that the lusts of fame,
and power, and money, have made her utterly blind to, or utterly
reckless of, the inconsistency and enormity of her conduct; or
that she has never even understood what was implied in a govern-
ment’s resting on consent. Perhaps this last explanation is the
true one. In charity to human nature, it is to be hoped that it is.

IL.

What, then, is implied in a government’s resting on consent ?

If it be said that the consent of the strongest party, in a
nation, is all that is necessary to justify the establishment of a
government that shall have authority over the weaker party, it
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may be answered that the most despotic governments in the world
rest upon that very principle, viz: the consent of the strongest
party. These governments are formed simply by the consent or
agreement of the strongest party, that they will act in concert in
subjecting the weaker party to their dominion. And the despot-
ism, and tyranny, and injustice of these governments consist in
that very fact. Or at least that is the first step in their tyranny;
a necessary preliminary to all the oppressions that are to follow.

If it be said that the consent of the most numerous party, in
a mnation, is sufficient to justify the establishment of their power
over the less numerous party, it may be answered :

First. That two men have no more natural right to exercise
any kind of authority over one, than one has to exercise the same
authority over two. A man’s natural rights are his own, against
the whole world; and any infringement of them is equally a
crime, whether committed by one man, or by millions; whether
committed by one man, calling himself a robber, (or by any other
name indicating his true character,) or by millions, calling them-
selves a government.

Second. It would be absurd for the most numerous party to
talk of establishing a government over the less numerous party,
unless the former were also the strongest, as well as the most
numerous ; for it is not to be supposed that the strongest party
would ever submit to the rule of the weaker party, merely be-
cause the latter were the most numerous. And as matter of fact,
it is perhaps never that governments are established by the most
numerous party. They are usually, if not always, established
by the less numerous party ; their superior strength consisting in
their superior wealth, intelligence, and ability to act in concert.

Third. Our Constitution does not profess to have been estab-
lished simply by the majority ; but by * the people;”’ the minor-
ity, as much as the majority.
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Fourth. If our fathers, in 1776, had acknowledged the prin-
ciple that a majority had the right to rule the minority, we should
never have become a nation; for they were in a small minority,
as compared with those who claimed the right to rule over them.

Fifth. Majorities, as such, afford no guarantees for justice.
They are men of the same nature as minorities. They have the
same passions for fame, power, and money, as minorities; and
are liable and likely to be equally — perhaps more than equally,
because more boldly — rapacious, tyrannical and unprincipled, if
intrusted with power. There is no more reason, then, why a
man should either sustain, or submit to, the rule of a majority,
than of a minority. Majorities and minorities cannot rightfully
be taken at all into account in deciding questions of justice.” And
all talk about them, in matters of government, is mere absurdity.
Men are dunces for uniting to sustain any government, or any
laws, except those in which they are all agreed. And nothing
but force and fraud compel men to sustain any other. To say
that majorities, as such, have a right to rule minorities, is equiv-
alent to saying that minorities have, and ought to have, no rights,
except such as majorities please to allow them.

Sixth. It is not improbable that many or most of the worst
of governments — although established by force, and by a few,
in the first place—come, in time, to be supported by a majority.
But if they do, this majority is composed, in large part, of the
most ignorant, superstitious, timid, dependent, servile, and cor-
rupt portions of the people; of those who have been over-awed
by the power, intelligence, wealth, and arrogance; of those who
have been deceived by the frauds; and of those who have been
corrupted by the inducements, of the few who really constitute
the government. Such majorities, very likely, could be found in
half, perhaps in nine-tenths, of all the countries on the globe.
What do they prove? Nothing but the tyranny and corruption
of the very governments that have reduced so large portions of
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the people to their present ignorance, servility, degradation, and
corruption ; an ignorance, servility, degradation, and corruption
that are best illustrated in the simple fact that they do sustain the
governments that have so oppressed, degraded, and corrupted
them. They do notbing‘towards proving that the governments
themselves are legitimate ; or that they ought to be sustained, or
even endured, by those who understand their true character.
The mere fact, therefore, that a government chances to be sus-
tained by a majority, of itself proves nothing that is necessary to
be proved, in order to know whether such government should be
sustained, or not.

Seventh. The principle that the majority have a right to rule
the minority, practically resolves all government into a mere
contest between two bodies of men, as to which of them shall be
masters, and which of them slaves; a contest, that-—however
bloody — can, in the nature of things, never be finally closed, so
long as man refuses to be a slave.

1IL.

But to say that the consent of either the strongest party, or
the most numerous party, in a nation, is a sufficient justification
for the establishment or maintenance of a government that shall
control the whole nation, does not obviate the difficulty. The
question still remains, how comes such a thing as ‘““a nation” to
exist? How do many millions of men, scattered over an exten-
sive territory — each gifted by nature with individual freedom ;
required by the law of nature to call no man, or body of men,
his masters ; authorized by that law to seek his own happiness in
his own way, to do what he will with himself and his property,
80 long as he does not trespass upon the equal liberty of others;
authorized also, by that law, to defend his own rights, and redress

_his own wrongs; and to go to the assistance and defence of any
2
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of his fellow men who may be suffering any kind of injustice —
how do many millions of such men come to be a nation, in the
first place? How is it that each of them comes to be stripped of
all his natural, God-given rights, and to be incorporated, com-
pressed, compacted, and consolidated into a mass with other men,
whom he never saw; with whom he has no contract; and towards
many of whom he has no sentiments but fear, hatred, or con-
tempt? How does he become subjected to the control of men
like himself, who, by nature, had no authority over him; but
who command him to do this, and forbid him to do that, as if
they were his sovereigns, and he their subject; and as if their
wills and their interests were the only standards of his duties and
his rights; and who compel him to submission under peril of
confiscation, imprisonment, and death ?

Clearly all this is the work of force, or fraud, or both.

By what right, then, did we become “a nation?” By what
right do we continue to be “‘a nation?’’ And by what right do
either the strongest, or the most numerous, party, now existing
within the territorial limits, called ¢The United States,” claim
that there really is such ‘“a nation” as the United States?
Certainly they are bound to show the rightful existence of “a
nation,” before they can claim, on tkat ground, that they them-
selves have a right to control it; to seize, for their purposes, so
much of every man’s property within it, as they may choose;
and, at their discretion, to compel any man to risk his own life,
or take the lives of other men, for the maintenance of their
power.

To speak of either their numbers, or their strength, is not to
the purpose. The question is by what right does the mnation
exist? And by what right are so many atrocities committed by
its authority ? or for its preservation ?

The answer to this question must certainly be, that at least
such a nation exists by no right whatever.

We are, therefore, driven to the acknowledgment that nations
and governments, if they can rightfully exist at all, can exist
only by consent.
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Iv.

The question, then, returns, What is implied in a government’s
resting on consent ?

Manifestly this one thing (to say nothing of others) is neces-
sarily implied in the idea of a government’s resting on consent,
Vviz: the separate, individual consent of every man who is
required to contribute, either by tazation or personal service,
to the support of the government. All this, or nothing, is
necessarily implied, because one man’s consent is just as necessary
as any other man’s. If, for example, A claims that his consent
is necessary to the establishment or maintenance of government,
he thereby necessarily admits that B’s and every other man’s are
equally necessary; because B’s and every other man’s rights are
Jjust as good as his own. On the other hand, if he denies that
B’s or any other particular man’s consent is necessary, he thereby
necessarily admits that neither his own, nor any other man’s is
necessary ; and that government need not be founded on consent
at all. |

There is, therefore, no alternative but to say, either that the
separate, individual consent of every man, who is required to
aid, in any way, in supporting the government, is necessary,
or that the consent of no one is necessary.

Clearly this individual consent is indispensable to the idea of
treason; for if a man has never consented or agreed to support a
government, he breaks no faith in refusing to support it. And
if he makes war upon it, he does s0 as an open enemy, and not
as a traitor — that is, as a betrayer, or treacherous friend.

All this, or nothing, was necessarily implied in the Declaration
made in 1776. If the necessity for consent, then announced,
was a sound principle in favor of three millions of men, it was
an equally sound one in favor of three men, or of one man. If
the principle was a sound one in behalf of men living on a sep-
arate continent, it was an equally sound one in behalf of a man
living on a separate farm, or in a separate house.
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Moreover, it was only as separate individuals, each acting for
himself, and not as members of organized governments, that the
three millions declared their consent to be necessary to their sup-
i)ort of a government; and, at the same time, declared their
dissent to the support of the British Crown. The governments,
then existing in the Colonies, had no constitutional power, as
governments, to declare the separation between England and
America. On the contrary, those governments, as governments,
were organized under charters from, and acknowledged allegiance
to, the British Crown. Of course the British king never made
it one of the chartered or constitutional powers of those govern-
ments, as governments, to absolve the people from their alle-
giance to himself. So far, therefore, as the Colonial Legislatures
acted as revolutionists, they acted only as so many individual
revolutionists, and not as constitutional legislatures. And their
representatives at Philadelphia, who first declared Independence,
were, in the eye of the constitutional law of that day, simply
a committee of Revolutionists, and in no sense constitutional
authorities, or the representatives of constitutional authorities.

It was also, in the eye of the law, only as separate individuals,
each acting for himself, and exercising simply his natural rights
as an individual, that the people at large assented to, and ratified
the Declaration.

It was also only as so many individuals, each acting for him-
self, and exercising simply his natural rights, that they revola-
tionized the constitutional character of their local governments,
(s0 as to exclude the idea of allegiance to Great Britain); chang-
ing theijr forms only as and when their convenience dictated.

The whole Revolution, therefore, as a Revolution, was declared
and accomplished by the people, acting separately as individuals,
and exercising each his natural rights, and not by their govern-
ments in the exercise of their constitutional powers.

It was, therefore, as individuals, and only as individuals, each
acting for himself alone, that they declared that their consent —
that is, their individual consent, for each one could consent only
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for himself — was necessary to the creation or perpetuity of any
government that they could rightfully be called on to support.

In the same way each declared, for himself, that his own will,
pleasure, and discretion were the only authorities he had any
occasion to consult, in determining whether he would any longer
support the govermﬂent under which he had always lived. And
if this action of each individual were valid and rightful when he
had so many other individuals to keep him company, it would
have been, in the view of natural justice and right, equally valid
and rightful, if he had taken the same step alone. He had the
same natural right to take up arms alone to defend his own property
against a single tax-gatherer, that he had to take up arms in com-
pany with three millions of others, to defend the property of all
against an army of tax-gatherers.

Thus the whole Revolution turned upon, asserted, and, in
theory, established, the right of each and every man, at his dis-
cretion, to release himself from the support of the government
under which he had lived. And this principle was asserted, not
a8 a right peculiar to themselves, or to that time, or as applicable
only to the government then existing; but as a universal right of
all men, at all times, and under all circumstances.

George the Third called our ancestors traitors for what they
did at that time. But they were not traitors in fact, whatever
he or his laws may have called them. They were not traitors in
fact, because they betrayed nobody, and broke faith with nobody.
They were his equals, owing him no allegiance, obedience, nor
any other duty, except such as they owed to mankind at large.
Their political relations with him had been purely voluntary.
They had never pledged their faith to him that they would con-
tinue these relations any longer than it should please them to do
so; and therefore they broke no faith in parting with him. They
simply exercised their natural right of saying to him, and to the
English peoplé, that they were under no obligation to continue
their political connexion with them, and that, for reasons of their
own, they chose to dissolve it.
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What was true of our ancestors, is true of revolutionists in
general. The monarchs and governments, from whom they
choose to separate, attempt to stigmatize them as traitors. But
they are not traitors in fact; inasmuch as they betray, and break
faith with, no one. Having pledged no faith, they break none.
They are simply men, who, for reasons of their own — whether
good or bad, wise or unwise, is immaterial — choose to exercise
their natural right of dissolving their connexion with the gov-
ernments under which they have lived. In doing this, they no
more commit the crime of treason — which necessarily implies
treachery, deceit, breach of faith — than a man commits treason
when he chooses to leave a church, or any other voluntary associa~
tion, with which he has been connected.

This principle was a true one in 1776. It is a true one now.
It is the only one on which any rightful government can rest.
It is the one on which the Constitution itself professes to rest.
If it does not really rest on that basis, it has no right to exist;
and it is the duty of every man to raise his hand against it.

If the men of the Revolution designed to incorporate in the
Constitution the absurd ideas of allegiance and treason, which
they had once repudiated, against which they had fought, and by
which the world had been enslaved, they thereby established for
themselves an indisputable claim to the disgust and detestation of
all mankind.

In subsequent numbers, the author hopes to show that, under
the principle of individual consent, the little government that
mankind need, is not only practicable, but natural and easy; and
that the Constitution of the United States authorizes no govern-
ment, except one depending wholly on voluntary support.

The Online Library of Liberty <oll.libertyfund.org> Page 137



NO TREASON.

No. II.

The Gonstitntion.

BY LYSANDER SPOONER.

BOSTON:
PUBLISHED BY THE AUTHOR,

No. 14 BRoxriaLD BTRERTY.

1867.

The Online Library of Liberty <oll.libertyfund.org> Page 138



Entered-according to Act of Congress, in the year 1867,
Br LYSANDER SPOONER,

in the Clerk’s office of the District Court of the United States, for the District
of Massachusetts,

The Online Library of Liberty <oll.libertyfund.org> Page 139



NO TREASON.

INO. II.

Tar CoySTITUTION says:

“We, the people of the United States, in order to form a
more dperfect'union, establish justice, insure domestic tranquility,
provide for the common defence, promote the general welfare,
and secure the blessings of liberty to ourselves and our posterity,
do ordain and establish this Constitution for the United States of
Anmerica.”

The meaning of this is simply : We, the people of the United
States, acting freely and voluntarily as individuals, consent
and agree that we will codperate with each other in sustaining
such & government a8 is provided for in this Constitution.

The necessity for the consent of *‘the people” is implied in
this declaration. T%e whole authority of the Constitution
rests upon it. If they did not consent, it was of no validity.
Of ¢ourse it had no validity, except as between those who
actually consented. No one’s consent could be presumed against
him, without his actual consent being given, any more than in
the case of any other contract to pay money, or render service.
And to make it binding upon any one, his signature, or other
positive evidence of consent, was as necessary as in the case of
any other contract. If the instrument meant to say that any of
*the people of the United States” would be bound by it, who
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did not consent, it was a usurpation and a lie. The most that
can be inferred from the form, ‘ We, the people,” is, that the in-
strument offered membership to all *the people of the United
States;” leaving it for them to accept or refuse it, at their
pleasure.

The agreement is a simple one, like any other agreement. It
is the same as one that should say: We, the people of the
town of A , agree to sustain a church, a school, a hospital,
or a theatre, for ourselves and our children.

Such-an agreement clearly could have no validity, except as
between those who actually consented to it. If a portion only of
‘the people of the town of A——,” should assent to this con-
tract, and should then proceed to compel contributions of money
or service from those who had not consented, they would be mere
robbers ; and would deserve to be treated as such.

Neither the conduct nor the rights of these sigters would be
improved at all by their saying to the dissenters: We offer you
equal rights with ourselves, in the benefits of the church, school,
hospital, or theatre, which we propose to establish, and equal
voice in the control of it. It would be a sufficient answer for the
others to say : We want no share in the benefits, and no voice in
the control, of your institution ; and will do nothing to support it.

The number who actually consented to the Constitution of the
United States, at the first, was very small. Considered as the
act of the whole people, the adoption of the Constitution was the
merest farce and imposture, binding upon nobody.

The women, children, and blacks, of course, were not asked to
give their consent. In addition to this, there were, in nearly or
quite all the States, property qualifications that excluded probably
one half, two thirds, or perhaps even three fourths, of the white
male adults from the right of suffrage. And of those who were
allowed that right, we know not how many exercised it.

Furthermore, those who originally agreed to the Constituation,
could thereby bind nobody that should come after them. They
could contract for nobody but themselves. They had no more
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natural right or power to make political contracts, binding upon
succeeding generations, than they had to make marriage or busi-
ness contracts binding upon them.

Still further. Even those who actually voted for the adoption
of the Constitution, did not pledge their faith for any specific
time ; since no specific time was named, in the Constitution,
during which the association should continue. It was, therefore,
merely an association during pleasure ; even as between the origi-
nal parties to it. Still less, if possible, hag it been any thing
more than a merely voluntary association, during pleasure, be-
tween the succeeding generations, who have never gone through,
a8 their fathers did, with so much even as any outward formality
of adopting it, or of pledging their faith to support it. Such
portions of them as pleased, and as the States permitted to vote,
have only done enough, by voting and paying taxes, (and unlaw-
fully and tyrannically extorting taxes from others,) to keep the
government in operation for the time being. And this, in the
view of the Constitution, they have done voluntarily, and because
it was for their interest, or pleasure, and not because they were
under any pledge or obligation to do it. Any one man, or any
number of men, have had a perfect right, at any time, to refuse
his or their further support; and nobody could rightfully object
to his or their withdrawal.

There is no escape from these conclusions, if we say that the
adoption of the Constitution was the act of the people, as individ-
uals, and not of the States, as States. On the other hand, if we
say that the adoption was the act of the States, as States, it
necessarily follows that they had the right to secede at pleasure,
inasmuch as they engaged for no specific time.

The consent, therefore, that has been given, whether by indi-
viduals, or by the States, has been, at most, only a consent for the
time being ; not an engagement for the future. In truth, in the
cage of individuals, their actual voting is not to be taken as proof
of consent, even for the time being. On the contrary, it is to
be considered that, without his consent having ever been asked, a
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man finds himself environed by a government that he cannot
resist; a government that forces him to pay money, render ser-
vice, and forego the exercise of many of his natural rights, under
peril of weighty punishments. He sees, too, that other men
practise this tyranny over him by the use of the ballot. He sees
further that, if he will but use the ballot himself, he has some
chance of relieving himself from this tyranny of others, by sub-
Jjecting them to his own. In short, be finds himself, without his
consent, 8o situated that, if he use the ballot, he may become a
master ; if he does not use it, he must become a slave. And he
has no other alternative than these two. In self-defence, he at-
tempts the former. His case is analogous to that of a man who
has been forced into battle, where he must either kill others, or
be killed himself. Because, to save his own life in battle, a man
attempts to take the lives of his opponents, it is not to be inferred
that the battle is one of his own choosing. Neither in contests
with the ballot — which is a mere substitute for a bullet — be-
cause, as his only chance of self-preservation, a man uses a ballot,
is it to be inferred that the contest is one into which he voluntarily
entered; that he voluntarily set up all his own natural rights, as
a stake against those of others, to be lost or won by the mere
power of numbers. On the contrary, it is to be considered that,
in an exigency, into which he had been forced by others, and in
which no other means of self-defence offered, he, as a matter of
necessity, used the only one that was left to him.

Doubtless the most miserable of men, under the most oppres-
sive government in the world, if allowed the ballot, would use it,
if they could see any chance of thereby ameliorating their con-
dition. But it would not therefore be a legitimate inference that
the government itself, that crushes them, was one which they had
voluntarily set up, or ever consented to.

Therefore a man’s voting under the Constitution of the United
States, is not to be taken as evidence that he ever freely assented
to the Constitution, even for the time being. Consequently we
have no proof that any very large portion, even of the actual
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voters of the United States, ever really and voluntarily consented
to the Constitution, even for the time being. Nor can we ever
have such proof, until every man is left perfectly free to consent,
or not, without thereby subjecting himself or his property to
injury or trespass from others.

IL
The Constitution says:

. ““Treason against the United States shall consist only in levy-
ing war against them, or in adhering to their enemies, giving
them aid and comfort.”

This is the only definition of treason given by the Constitu-
tion, and it is to be interpreted, like all other criminal laws, in
the sense most favorable to liberty and justice. Consequently
the treason here spoken of, must be held to be treason in fact,
and not merely something that may have been falsely called by
that name.

To determine, then, what is treason in fact, we are not to look
to the codes of Kings, and Czars, and Kaisers, who maintain their
power by force and fraud; ,who contemptuously call mankind
their *“subjects;”” who claim to have a special license from
Heaven to rule on earth; who teach that it is a religious duty of
mankind to obey them; who bribe a servile and corrupt priest-
hood to impress these ideas upon the ignorant and superstitious;
who spurn the idea that their authority is derived from, or de-
pendent at all upon, the consent of their people; and who attempt
to defame, by the false epithet of traitors, all who assert their own
rights, and the rights of their fellow men, against such usur-
pations.

Instead of regarding this false and calumnious meaning of the
word treason, we are to look at its true and legitimate meaning in
our mother tongue; at its use in common life; and at what would
necessarily be its true meaning in any other contracts, or articles
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of association, which men might voluntarily enter into with each
other.

The true and legitimate meaning of the word treason, then,
necessarily implies treachery, deceit, breach of faith. Without
these, there can be no treason. A traitor is a betrayer — one
who practices injury,. while professing friendship. Benedict
Arnold was a traitor, solely because, while professing friendship
Jor the American cause, he attempted to injure it. An open
enemy, however criminal in other respects, is no traitor.

Neither does a man, who has once been my friend, become a
traitor by becoming an enemy, if before doing me an injury, he
gives me fair warning that he has become an enemy; and if he
makes no unfair use of any advantage which my confidence, in
the time of our friendship, had placed in his power.

For example, our fathers —even if we were to admit them to
have been wrong in other respects — certainly were not traitors
in fact, after the fourth of July, 1776 ; since on that day they
gave notice to the King of Great Britain that they repudiated his
authority, and should wage war against him. And they made no
unfair use of any advantages which his confidence had previously
placed in their power.

It cannot be denied that, in the late war, the Southern people
proved themselves to be open and avowed enemies, and not treach-
erous friends. It cannot be denied that they gave us fair warning
that they would no longer be our political associates, but would,
if need were, fight for a separation. It cannot be alleged that
they made any unfair use of advantages which our confidence, in
the time of our friendship, had placed in their power. Therefore
they were not traitors in fact: and consequently not traitors
within the meaning of the Constitution.

Furthermore, men are not traitors in fact, who take up arms
against the government, witkout having disavowed allegiance to
i¢, provided they do it, either to resist the usurpations of the
government, or {o resist what they sincerely believe to be such

usurpations.
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It is a maxim of law that there can be no crime without a crim-
inal intent. And this maxim is as applicable to treason as to any
other crime. For example, our fathers were not traitors in fact,
for resisting the British Crown, before the fourth of July, 1776 —
that is, before they had thrown off allegiance to him — provided
they honestly believed that they were simply defending their
rights against his usurpations. Even if they were mistaken in
their law, that mistake, if an inrocent one, could not make them
traitors in fact.

For the same reason, the Southern people, if they sincerely
believed — as it has been extensively, if not generally, conceded,
at the North, that they did —in the so-called constitutional
theory of *State Rights,” did not become traitors in fact, by
acting upon it; and consequently not traitors within the meaning
of the Constitution.

II1.

The Constitution does not say who will become traitors, by
‘levying war against the United States, or adhering to their
enemies, giving them aid and comfort.”

It is, therefore, only by inference, or reasoning, that we can
know who will become traitors by these acts.

Certainly if Englishmen, Frenchmen, Austrians, or Italians,
making no professions of support or friendship to the United
States, levy war against them, or adhere to their enemies, giving
them aid and comfort, they do not thereby make themselves
traitors, within the meaning of the Constitution; and why?
Solely because they would not be traitors in fact. Making no
professions of support or friendship, they would practice no
treachery, deceit, or breach of faith. But if they should volun-
tarily enter either the civil or military service of the United
States, and pledge fidelity to them, (without being naturalized,)
and should then betray the trusts reposed in them, either by
turning their guns against the United States, or by giving aid

2
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and comfort to their enemies, they would be traitors in fact; and
therefore traitors within the meaning of the Constitution; and
could be lawfully punished as such.

There is not, in the Constitution, a syllable that implies that
persons, born within the territorial limits of the United States,
have allegiance imposed upon them on account of their birth in
the country, or that they will be judged by any different rule, on
the subject of treason, than persons of foreign birth. And there
is no power, in Congress, to add to, or alter, the language of the
Constitution, on this point, so as to make it more comprehensive
than it now is. Therefore treason in fact — that is, actual
treachery, deceit, or breach of faith— must be shown in the case
of a native of the United States, equally as in the case of a
foreigner, before he can be said to be a traitor.

Congress have seen that the language of the Constitution was
insufficient, of itself, to make a man a traitor—on the ground
of birth in this country — who levies war against the United
States, but practices no treachery, deceit, or breach of faith.
They have, therefore — although they had no constitutional
power to do so — apparently attempted to enlarge the language
of the Constitution on this point. And they have enacted :

“That if any person or persons, owing allegiance to the
United States of America, shall levy war against them, or shall
adhere to their enemies, giving them aid and comfort, * * *
such person or persons shall be adjudged guilty of treason against
the United States, and shall suffer death.”— Statute, April 30,
1790, Section 1.

It would be a sufficient answer to this enactment to say that it
is utterly unconstitutional, if its effect would be to make any
man 3 traitor, who would not have been one under the language
of the Constitution alone.

The whole pith of the act lies in the words, persons owing
allegiance to the United States”” But this language really
leaves the question where it was before, for it does not attempt to
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show or declare who does “ owe allegiance to the United States;”
although those who passed the act, no doubt thought, or wished
others to think, that allegiance was to be presumed (as is done
under other governments) against all born in this country, (unless
possibly slaves).

The Constitution itself, uses no such word as ¢ allegiance,”
““govereignty,” ‘‘loyalty,” ‘“subject,” or any other term, such
as is used by other governments, to signify the services, fidelity,
obedience, or other duty, which the people are assumed to owe to
their government, regardless of their own will in the matter. As
the Constitution professes to rest wholly on consent, no one can
owe allegiance, service, obedience, or any other duty to it, or to
the government created by it, except with his own consent.

The word allegiance comes from the Latin words ad and ligo,
gignifying Zo bind to. Thus a man under allegiance to a govern-
ment, is a man bdound fo it ; or bound to yield it support and
fidelity. And governments, founded otherwise than on consent,
hold that all persons born under them, are under allegiance to
them; that is, are bound to render them support, fidelity, and
obedience; and are traitors if they resist them.

But it is obvious that, in truth and in fact, no one but him-
gelf can bind any one to support any government. And our
Constitution admits this fact when it concedes that it derives its
authority wholly from the consent of the people. And the
word treason is to be understood in accordance with that idea.

It is conceded that a person of foreign birth comes under
allegiance to our government only by special voluntary contract.
If a native has allegiance imposed upon him, against his will, he
is in a worse condition than the foreigner; for the latter can do
as he pleases about assuming that obligation. The accepted in-
terpretation of the Constitution, therefore, makes the foreigner
a free person, on this point, while it makes the native a slave.

The only difference — if there be any — between natives and
foreigners, in respect of allegiance, is, that a native has a right —
offered to him by the Constitution — to come under allegiance to
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the government, if he so please; and thus.entitle himself to
membership in the body politic. His allegiance cannot be re-
fused. Whereas a foreigner’s allegiance can be refuged, if the
government so please.

IV.

The Tonstitution certainly supposes that the crime of treason
can be committed only by man, as an individual. It would be
very curious to see a man indicted, convicted, or hanged, other-
wise than as an individual; or accused of having committed his
treason otherwise than as an individual. And yet it is clearly
impossible that any one can be personally guilty of treason, can
be a traitor ¢n fact, unless he, as an individual, has in some way
voluntarily pledged his faith and fidelity to the government.
Certainly no man, or body of men, could pledge it for him, with-
out his consent; and no man, or body of men, have any right to
presume it against him, when he has not pledged it himself.

V.

It is plain, therefore, that if, when the Constitution says
treason, it means treason — treason in fact, and nothing else —
there is no ground at all for pretending that the Southern people
have committed that crime. But if, on the other hand, when the
Constitution says treason, it means what the Czar and the Kaiser
mean by treason, then our government is, in principle, no better
than theirs; and bas no claim whatever to be considered a free
government.

VL

One essential of a free government is that it rest wholly on
voluntary support. And one certain proof that a government is
not free, is that it coerces more or less persons to support it,
against their will. All governments, the worst on earth, and the
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most tyrannical on earth, are free governments to that portion of
the people who voluntarily support them. And all govern-
ments — though the best on earth in other respects— are never-
theless tyrannies to that portion of the people — whether few or
many — who are compelled to support them against their will.
A government is like a church, or any other institution, in these
respects. There is no other criterion whatever, by which to de-
termine whether a government is a free one, or mnot, than the
single one of its depending, or not depending, solely on voluntary
support.

VIL

No middle ground is possible on this subject. Either ¢ taxa-
tion without consent is robbery,”” or it is not. If it is noz, then
any number of men, who choose, may at any time associate; call
themselves a government; assume absolute authority over all
weaker than themselves; plunder them at will; and kill them if
they resist. If, on the other hand, ¢ taxation without consent is
robbery,” it necessarily follows that every man who bas not con-
sented to be taxed, has the same natural right to defend his
property against a taxgatherer, that he has to defend it against a
highwayman.

VIIL

It is perhaps unnecessary to say that the principles of this
argument are a8 applicable to the State governments, as to the
national one.

The opinions of the South, on the subjects of allegiance and
treason, have been equally erroneous with those of the North.
The only difference between them, has been, that the South has
held that a man was (primarily) under involuntary allegiance to
the State government; while the North held that he was
(primarily) under a similar allegiance to the United States
government; whereas, in truth, he was under no involuntary
allegiance to either.
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IX.

Obviously there can be no law of treason more stringent than
has now been stated, consistently with political liberty. Inthe very
nature of things there can never be any liberty for the weaker
party, on any other principle; and political liberty always means
liberty for the weaker party. It is only the weaker party that is
ever oppressed. The strong are always free by virtue of their
superior strength. So long as government is a mere contest as
to which of two parties shall rule the other, the weaker must
always succumb. And whether the contest be carried on with
ballots or bullets, the principle is the same; for under the theory
of government now prevailing, the ballot either signifies a bullet,
or it signifies nothing. And no one can consistently use a ballot,
unless he intends to use a bullet, if the latter should be needed to
insure submission to the former.

X.

The practical difficulty with our government has been, that
most of those who have administered it, have taken it for granted
that the Constitution, as i¢ is written, was a thing of no impor-
tance; that it neither said what it meant, nor meant what it said ;
that it was gotten up by swindlers, (as many of its authors doubt-
less were,) who said a great many good things, which they did
not mean, and meant a great many bad things, which they dared
not say; that these men, under the false pretence of a govern-
ment resting on the consent of the whole people, designed to en-
trap them into a government of a part, who should be powerful
and fraudulent enough to cheat the weaker portion out of all the
good things that were said, but not meant, and subject them to
all the bad things that were meant, but not said. And most of
those who have administered the government, have assumed that
all these swindling intentions were to be carried into effect, in the
place of the written Constitation. Of all these swindles, the
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treason swindle is the most flagitious. It is the most flagitious,
because it is equally flagitious, in principle, with any; and it
includes all the others. It is the instrumentality by which all
the others are made effective. A government that can at pleasure
accuse, shoot, and hang men, as traitors, for the one general
offence of refusing to surrender themselves and their property
unreservedly to its arbitrary will, can practice any and all special
and particular oppressions it pleases.

The result — and a natural one — has been that we have had
governments, State and national, devoted to nearly every grade
and species of crime that governments have ever practised upon
their victims ; and these crimes have culminated in a war that
has cost a million of lives; a war carried on, upon one side, for
chattel slavery, and on the other for political slavery; upon
neither for liberty, justice, or truth. And these crimes have
been committed, and this war waged, by men, and the descend-
ants of men, who, less than a hundred years ago, said that all
men were equal, and could owe neither service to individuals, nor
allegiance to governments, except with their own consent.

XI.

No attempt or pretence, that was ever carried into practical
operation amongst civilized men — unless possibly the pretence
of a “Divine Right,”” on the part of some, to govern and enslave
others — embodied so much of shameless absurdity, falsehood,
impudence, robbery, usurpation, tyranny, and villany of every
kind, as the attempt or pretence of establishing a government
by consent, and getting the actual consent of only so many as
may be necessary to keep the rest in subjection by force. Such
a government is a mere conspiracy of the strong against the
weak. It no more rests on consent than does the worst govern-
ment on earth,

What substitute for their consent is offered to the weaker
party, whose rights are thus annihilated, struck out of existence,
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by the stronger? Only this: Their consent is presumed!
That is, these usurpers condescendingly and graciously presume
that those whom they enslave, consent to surrender their all
of life, liberty, and property into the hands of those who
thus usurp dominion over them'! And it is pretended that this
presumption of their consent-— when no actual consent has been
given — is sufficient to save the rights of the victims, and to
Jjustify the usurpers! As well might the highwayman pretend to
Jjustify himself by presuming that the traveller consents to part
with his money. As well might the assassin justify himself by
simply presuming that his victim consents to part with his life.
As well might the holder of chattel slaves attempt to justify him-
gelf by presuming that they consent to his authority, and to the
whips and the robbery which he practises upon them. The pre-
sumption is simply a presumption that the weaker party consent
to be slaves.

Such is the presumption on which alone our government relies
to justify the power it maintains over its unwilling subjects.
And it was to establish that presumption as the inexorable and
perpetual law of this country, that so much money and blood
have been expended.
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THOMAS DREW wvs. JOHN M. CLARK.

ARGUMENT FOR PETITIONER.

The alleged contempt for which the petitioner was condemned
consisted in his refusal to0 de sworn before a committee of the leg-
islature; not in his refusal to answer questions after he had been
sworn, but in his refusal ¢o de sworn,

His objection to being sworn did not arise from any conscientious
scruples ns to taking an oath; nor from any fear of criminating
himself; nor from any objection whatever to testifying before a
committee of the legislature; nor from any objection to testifying
in regard to any subject-inatter whatever which the legislatare has
authority to investigate by compulsory testimony. He concedes
fully that, if anybody could be compelled to be sworn in this case,
he could be. Nor does he now seek to draw in question the right
of the legislature to investigate any subject they please, by merely
voluntary testimony. He only guestions the extent of their power
to investigate by compulsory testimony. ‘

His whole objection to being sworn, in the present case, rested
simply upon the fact that it did not appear from any papers fur-
nished to him, nor from any authority or information legally in his
possession, that the subject-matter of the investigation was one
which the legislature had authority to investigate by compulsory
testimony.,

‘Wo suppose the rule is imperative everywhere, in the judicial
tribunals as well as before committees of the legislature, that, be-
fore a person can be required to be sworn, he is entitled, if he desires
it, to be informed of the subject-matter in regard to which he is to
testify, in order that he may judge whether he can take the oath
with n conscientious intention to fulfil it. 'We suppose that no one
can be required to swear blindly; that is, that no one can be re-
quired to awear to testify, without knowing what he is to testify
about, Such a requirement and such an oath would be absurd as
well ax immoral, because they would involve the taking of an oath
which he not only might not conscientiously intend to fulfil, but
which he even could not conscientiously fulfil.
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If; then, a person has a right, before he is sworn, to know the
subject-matter in regard to which he is to testify, he has the further
right to judge, at kis peril of course, whether that subject-matter
be one in regard to which he can lawfully be compelled -to testify.
If the subject-matter be one in regard to which he may lawfully be
compelled to testify, and he refuses to bo sworn, he must take thoe
consequences. But, if the subject-matter be one in regard to which
he could 7n0¢ lawfully be compelled to testify, he stands justified in
his refusal even to be sworn. He cannot be required to take an oath
which he will be under no obligation to fulfil after he has taken it.
He cannot be required to swear that he will testify, either fully or
partially, in regard to a particular subject-matter, when he cannot
lawfully be required to testify to anything at all in regard to it.

If, for example, 2 man cannot lawfully be required to give the
legislature any information at all as to what he and his family usually
eat at breakfast, dinner and supper, he cannot lawfully bo required
to swear that he will give them any such information. It would be
manifestly absurd and immoral for them to require him to swear,
and for him to swear; that he would give them any such informa-
tion at all on this subject, when they could not afterwards lawfully
require him to fulfil his oath, and when he had no intention of ful-
filling it. -

To require him to be sworn in such  case is equivalent to requir-
ing him to swear falsely.

The ground taken by the Senate, as all their proceedings show,
is, that, in the case just supposed, he could lawfully be required to
take the oath that he would give them this information in regard
to breakfast, dinner and supper, even though he could not after-
wards be required to give it.

The position of the Senate is really this,—that they have a right
to compel 2 man to take as many oaths as they can invent and pro-
pound to him, even though they have not the right to compel him
to fulfil one of them. -

The Senate absurdly require that a man shall firs¢ surrender his
conscience wholly into their keeping, so far as to take all the oaths
they may proffer him. When he has done that,—when he has
acknowledged their authority over his conscience to the extent of
making him take the oath,—they may then perhaps from choice, or
they may be compelled by law, to give back to him his conscience,
and say to him, % You may now do as you please about fulfilling
these onths. The law does not require you to fulfil them; but it
did require you to take them.”

.
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Dlaced in the best possible light, the position of the Senate is
this,—that they will compel him ¢o be sworn, while they wholly
ignoro and postpone the question whether he will be under any
obligation to testify after he has been sworn,

The position of the prisoner, on the other hand, is this,—that in-
asmuch as the subject-matter is, on the face of it, one in regard to
which he cannot lawfully be required to give any testimony at all,
hoe cannot lawfully be required to swear that he will give any.

This case may be illustrated by another. Suppose a man were
required to be sworn to give testimony in a trial of his wife for
murder; and he should object that his being sworn could: be of
no avail, inasmuch as he could not be required to testify after he
had so sworn. Must not the court, before insisting that he besworn,
decide whether he could be required to testify after he has been
sworn? And, if they decide that he could not be required to
testify, must they not then excuse him from being sworn? Clearly
50,

The whole object of the law, in requiring the oath, is to get true
and lawful testimony. If the law does not require the testimony,
it would be absurd to say that it required the oath.’

‘Where the law does nét require a man to give his testimony, it is
mere senseless, nseless, brutal tyranny to require him to be sworn.

It is just o8 easy for any tribunal to decide, before a man issworn,
whether be can be required to testify, as it is to decide it afterwards.

Suppose a judicial court should summons a man before them as
a witness, and then, instead of requiring him to swear that he will
testify to all ho knows in the case of John Doe vs. Richard Roe, or
the caso of the Commonwealth vs. John Smith, should require him
to swear that he will-testify to all he knows about the Chinese Em-
bassy, the appronchmg Ecumenical Council, the Alabama claims,
the revolution in Spain, the war in Crete, the rebellion in Cuba, the
lato eruption of Vesuvius, the late earthquakes in South America,
and the war in Japan; and suppose he should object that the court
had no jurisdiction of those matters, and therefore could not require
him to testify to anything at all in regard to them,—would it be the
right of the court to say: % We now require you only to swear that
you will testify on these subjects; after you shall have done that,
wo will consider and decide whether we have the further right to
compel you to fulfil your oath?” Clearly the court must first decide
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whether he can be required to testify on those subjects; and if he
cannot be required to testify, he cannot be required to swear that
he will.

We hold, then, the following propositions to be demonstrated,
viz,:—

1, That the law can, in no case whatever, require 8 man to bo
sworn until he is legally informed of the subject-matter in regard
to which he is to be sworn.

2. That a man cannot lawfully be required to take any oath that
he cannot lawfully be required to fulfil.

8. That o man cannot lawfully be compelled to be sworn before
any tribunal that has no lawful authority to investigate, by compul-
sory testimony, the particular subjéct-matter in regard to which
he is to be sworn.

From the preceding propositions it necessarily follows, that,
before any person can be compelled to be sworn before a commit-
tee of the legislature, he must have legal notice that the subject-
matter, in regard to which he is to be sworn, is one which the
legislature has a right to investigate by means of compulsory
testimony ; that it is not competent for the legislature to compel
a person to be sworn in a case in which they would have no author-
ity to require him to testify after he was sworn.

In this case, the prisoner claims that he had no legal information
that the subject-matter, in regard to which he was requircd to
testify was one which the legislature had any authority to investi-
gate by compulsory testimony. The only legal information he had
on this point was a certified copy of the following Order and sum-
mons, to wit:—

COMMONWEALTH OF MASSACHUBETTS.
In SenAtE, February 23, 1869.
Ordered, That the Joint Special Committee to inquire into charges of cor-
ruption against corporations, parties and persons, be authorized to send for

persons and papers.

Sent down for concurrence.
S. N. Girrorp, Clerk.

House or REPRESENTATIVES, February 24, 1869.

Concurred. ‘ )
. W. 8. RoBinson, Clerk.
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StaTe Housg, Boston, April 7, 1860,
To Thomas Drew, of Newton, in the County of Middlesex :—

Pursuant to the above Order you are required to appear before the com-
wmittee therein montioned, at the State House in Boston, on Wednesday, the
fourtecnth day of April current, at nine o'clock, A. M., then and there to
give evidence of what you know relating to the subject-matter of said inves-
tigation, and also have with you such papers, writings and documents,
relating thereto, as may be in your possession.

By order of the Committee,
Daxier NEepraM, Chairman,

A true copy.
Attest: Joun MoRissey, Sergeant-at-Arms.

The petitioner claims that this Order, on the face of it, discloses
no case which the legislature has a right to investigate by compul-
sory testimony.

It clearly shows no case that is within the judicial power of the
legislature or of either branch of it,—that is to say, it is not a
summons to testify in any case where the election or qualifications
of a member of the House or Senate is to be settled; it is not a
summons to testify in any case of impeachment; it is not a sum-
mons to testify in any case of the cxpulsion or punishment of a
member of the House or Senate; it is not a summons to testify in
any case of alleged contempt that had previously arisen, and which
it was within the judicial power of the House or Senate to try
and punish by virtue of the constitution, part second, chapter 1,
section 8, articles 10 and 11, which are given in the note.*

# “‘The Houso of Representatives shall bs the judge of the returns, elections, and quali-
fications of its own members, as pointed out in the Constitution; shall chooss their own
speaker, appoint their own officers, and settle the rules and orders of proceeding in thelr
own House. They shall have authority to punish by imprisonment every person, not a
member, who shall be guilty of any disrespect to the House by any disorderly or con-
temptuous behavior in its presence; or who, in the town where the General Court is sit-
ting, and during the time of its sitting, shall threaten to harm the body or estate of any
of its members, for anything said or done in the House, or who shall assault any of them
therefor; or who shall assault or arrest any witness or other person ordered to attend the
House, in his way in going or returning; or who shall rescue any person arrested by
order of the House,

% And no member of the House of Representatives shall be arrested or held to bail on
mesne process, during his going futo, returning from, or hls attending, the General
Assembly.

#XI. The Scnate shall have the same powers in the like cases; and Governor and
Council shall have the same authority to punish in like cases; provided that no imprison-
ment on the warrant or order of the Qovernor, Council, Senate, or House of Representa-
tives, for cither of the above described offences, be for a time exceeding thirty days.

“ And the Senate and House of Representatives may try and determine all cases where
their rights and privileges are concerned, and which, by the Constitution, they have
authority to try and determine, by Committees of their own members, or in such other
way as they may respectively think best.”
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Furthermore, this Order is not a summons to testify in regard to
any matters or acts done in any State office or institution, as for
example, the offices of the Secretary, Treasurer or Auditor, or the
State Prison, the public jails, the lunatic asylum, the State alms-
houses, the Reform Bchool, or any other public institution which is
under the immediate control of the legislature, —~

The only remaining question, then, that can arise as to the
legality of this Order, is, whether the legislature has power, by
means of compulsory testimony, “to inquire into charges of cor-
ruption against corporations, parties and persons,”

The petitioner says that these words utterly fail to present any
case, in regard to which the legislature can compel any one to
testify, either before the legislature itself, or any of its committees.

The words certainly cannot be said to present any criminal cnse
on the part of either *corporations, parties or persons;” for, if . by
the word ¢ corruption” was meant legal criminality, it is clear that
the case—not being within the special judicial power given to the
legislature, or either branch of it—could not lawfully be ¢inquired
into” by the legislature, by means of compulsory testimony, but
must go before the regular judicial tribunals: and it has the right
to go there unembarrassed and unprejudiced by any investigations
or disclosures on the part of the legislature.

* If; then, it must be admitted that the word * corruption,” as used
in this Order, does not mean any legal criminality, it must be con-
ceded to mean only some one or more other kinds of ¢ corruption,”
as for example, moral, religious, political, or even physical ¢ cor-
ruption.” And inasmuch as it designates no one kind of “corrup-
tion,” and designates no particular “ corporations, parties or per-
sons” that are suspected of it, the Order is, on the face of it, a
mere wild, roving commission to search for anything and everything,
physical, moral, religious and political, which the committee may
see fit to designate by the term “corruption,” on the part of any
and all “corporations,” such as colleges, academies and churches,
a8 well as railroad, banking, insurance, manufacturing and mining
% corporations,” and also on the part of any and all “partics and
persons,” men, women and children, within the limits of the
Commonwealth.

Under this commission, full inquisition, open or secret, could be
made into the physical cleanliness or filthiness, the moral purity or
impurity, the religious sincerity or hypocrisy, and the religious and
political orthodoxy and heterodoxy, of every individual, and every
association of individuals, in the Commonwealth.
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No narrower limits than these can be assigned to the investi-
gations of the Committee, if they can act under the Order at all.
Don Quixote himself, in the height of his folly, never conceived of
an enterprise g0 absurd and ridiculous as this inugurated by the
legislature of Massachusetts, if we are to take this Order as the ex-
ponent of their intentions,

‘Whether the legislature can carry on this illimitable inquiry, by
means of merely volunfary testimony, the petitioner is not now
concerned to inquire. But that they can carry it on by means of
compulsory testimony, he denies. The Senate, on the other hand,
insists that the legislature can not only muake such inquiry, but also
that they can aven compel testimony for that purpose. And thatis
the issue that has been made up between the petitioner and the
Scnate, and is now before this court.

The constitution (Part IL Chap. 1, Sect. 1, Art. 4,) contains
these words - —

# And, further, full power and authority are hercby given and granted to
the said General Court, from time to time, to make, ordain and establish, all
manner of wholesome and reasonable orders, laws, statutes and ordinances,
dircctions and instructions, either with penalties or without; so as the same be
not repugnant or contrary to this Constitution, as they shall judge to be for the
good and welfare of this Commonwealth, and for the governing and ordering
thercof, and of the subjecta of the same, and for the necessary support and
defence of the government thereof,” ete., etc.

This legislative power would seem to be as ample as any reason-
able body of legislators could desire. At any rate, it is the utmost
that the people of Massachusetts have seen fit to give to their legis-
lature; and if tho legislature desire more power, they must ask the
people to give them more, by an smendment to the constitution,
instead of wsurping if, themselves.

Theo constitution, having given this liberal power to the legis-
lature ¢n the making of laws, has been explicit in declaring that
the enforcement of these laws upon the people, and all questions as
to whether these laws have been violated by the people, shall be
determined by the judicial tribunals alone, (except in the few cases
where special judicial power is given to the legislature, governor
and councils)

And tho petltlonef insista that all that the constitution requires
of the people is, that they shall obey these laws, as mterproted,
sanctioned and enforced by the Judl.clary

But if, in addition to all this power of making laws, and requir-
ing obedwnce to them on the part of the people, the legislature can

The Online L®rary of Liberty <oll.libertyfund.org> Page 160



18 MATTER OF THOMAS DREW. .[May,

institute inquisitions, either open, or (as in this case) secret, into
the moral and religious character, either of the people generally, or
of particular individuals, and can compel persons to come before
these inquisitorial bodies, and tell everything they may know of
their neighbors and fellow-citizens, which can be classed under so
indefinite and comprehensive a term as ¢ corruption,” the same. to
be reported and spread abroad, under the sanction of the legis-
lature, to damage the interests, blacken the reputations and destroy
the happiness of persons charged with no violation of law, our
government is a thoroughly infamous and detestable one,—such an
one as no people could ever reasonably be presumed to have con-
sented to, and such as no people ought to tolerate for a moment.

Such a power on the part of the legislature would be ample to
open the floodgates of detraction and slander upon any and all
whom the suspicion, prejudice, envy or malice of members of the
legislature, or of those of whom they were the tools, might seek to
destroy. .And all this could be done under the protection of their
legislative privileges. Both witnesses and legislators would be
under this protection, and consequently free of all liability to
answer before the judicial tribunals for their crimes,’

If such really be the powers of our legislature, it is certain,
though not remarkable, that we have never, until now, had a legis-
lature that saw fit to exercise, or even to assert, these infamous
powers with which they were intrusted. That these powers should
now be asserted and insisted on, to the extent of sending a man to
prison for refusing to become a tool of the legislature in this behalf,
is, thank God, a phenomenon as rare as it is disgusting.

The petitioner, then, holds it clear that the legislature have no
power, at least by means of compulsory testimony, to institute any
general inquisition, either open or secret, into the physical, moral,
religious and political purity or ¢ corruption” of the people at large
in this Commonwealth, ,

The only remaining question is, whether they have this right in
regard to * corporations.” ‘

On this point the petitioner has only this to say, viz.:—

1. That a *corporation” is not a creature of the legislature, in
any such sense as would give the legislature any judicial power
over it, The legislature cannot possibly get judicial power over it
by any bargain or contract for that purpose incorporated in its
charter, If it could get this power by a bargain with a number of
individuals, granting them privileges on that condition, it could get
it over single individuals by the same means. It could get it over
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every individual to whom they counld offer sufficient inducements,
And thus the judicial power, which is expressly denied to the legis-
Inture by the constitution, might nevertheless be wholly or partially
acquired by it by means of contracts with individuals, And to
that extent the constitution would be circamvented and nullified,

2. A corporation, as stated by the petitioner before the Senate,
is necessarily only & number of citizens, having the same rights,
and subject to the same liabilities, as other citizens, with only this
difference, viz., that the legislature has granted them, and they have
accepted, certain privileges, subject only to specific conditions,
Whether they have violated these conditions, and incurred the pen-
alties annexed to such violation, must always be a judicial question,
which the legislature can no more try than it can try any other ju-
dicial question. And, if the legislature has no power to try any
such question, it can compel no one to testify in regard to it.

8. If no violation of law be charged upon a corporation, but the
legislature nevertheless contemplates amending or repesling its
charter, or making new laws concerning it, in accordance with the
discretionary power reserved by Revised Statutes, chap. 68, sect.
41, and desires to have its discretion enlightened as to the needful
or appropriate legislation in this behalf, then the petitioner claims
that the power thus reserved by the legislature is only the same as,
and a part of, that general discretionary power which the legis-
lature first exercised in granting the charter, and such as the legis-
lature has in regard to any and all other subjects of legislation;
and that the legislature, therefore, can no more compel a person to
cenlighten their discretion on the subject of amending or repealing
the charters of *corporations,” than it can compel him to enlighten
their discretion on any other ordmary subject of legislation. It
can certainly have no more power in regard to amending or repeal-
ing o charter than it had originally in granting it. .And, as it had
no power to compel teslimony to enlighten their discretion as to
granting the charter, it can have no power to compel testimony to
enlighten their discretion as to amending or repealing it.

The legislature certainly cannot compel Agassiz to enlighten their
discretion as to the legislation necessary or proper in regard to the
culture of fish, merely because they propose to legislate upon that
subject. Neither can it compel either a scientific or practical agri-
culturist to enlighten their discretion as to the expediency of a
State agricultural college, merely because the legislature contem-
plato establishing such a college. If the legislature do not feel
themselves competent, of their own knowledge, to legislate on the
ordinary subjects’ of legislation, they must enlighten themselves
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either by such information at other persons may freely and volun-
tarily give them, or such as can be obtained by offering proper
rewards. They certainly cannot adopt the preposterous course of
bringing against individuals the loose and indefinite charge of “ cor-
ruption,” and then, under color of investigating that charge, compel
persons to come before them, and enlighten their general ignorance,
and thus qualify them for their legislative duties, So infamous a
proceeding can no more be resorted to, for the purpose of enlight-
ening their discretion as to any general legislation relating to “cor-
porations,” than it can be to enlighten their discretion as to any
general legislation relating to the people at large.

The petitioner has thus presented his case as he claims it must

stand on the Order before quoted, for refusing to obey which he
was tried, condemned and imprisoned ; and as he therefore claims
that it must stand before this court, whatever other testimony, of
a subsequent nature, may be attempted to be brought into it.
- That Order to appear before. the Committee, and give evidence
of what he knew relating simply to “charges of corruption against
corporations, partics and persons,” was the only legal information
he had as to the subject-matter in regard to which he was required
to be sworn. -

On his first arraignment before the Senate, he asked for a cer-
tified copy of the other and original Order under which the Com-
mittee was appointed, which he infotmed the Senate he had never
seen, and which he supposed might give him further light as to
the subject-matter of the investigation, and consequently as to
his duty, or not, to be sworn. He also asked for time in which
to consult counsel, and ascertain his rights, all of which appears
in the copy of his defence, among the papers now submitted to’
the court.

But less than twenty-four hours’ time was granted him, and
during that time no certified copy of the original Order was
furnished him; and he never saw a certified copy of 1t until after
he had been tried, condemned and imprisoned.

Ho therefore claims that that original Order cannot now be
brought into the case under any circumstances whatever.

Even if the court should be of opinion that this original Order,
under which the Committee was appointed, would have modified
or did modify, the powers of the Committec, so as to give them a
legal subject-matter of investigation; or, supposing it fo have
been seen by the petitioner, that it would have given him smple
information of a Zegal subject-matter of investigation, and thus
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have imposed upon him the duty of being sworn,—still he says
that, inasmuch as he had never seen any oertified copy of it, he
cannot be said to have been legally informed of its contents, or
consequently to have been under any obligation at all in regard
to it, unless it were simply to request a certified copy of it, which
he did, but was refused until it was too late to be used in
his defence.

Ho therefore had no legal information as to the subject-
matter of the investigation, except what was contained simply in
the supplementary Order, already given, authorizing the Com-
mittee to send for persons and papers.

Since he has been in prison, he has been furnished with a
certified copy of the original Order for raising the Committee.
Tt is as follows:

COMMONWEALTH OF MABSACHUSETTS.
In SenaTE, Feb. 23, 1869,

Ordered, That & joint special committee, to consist of five members on
the part of the House, with such as the Senate may join, be appointed to
inquire if any railroad company, chartered by, and receiving aid from, this
Commonwealth, has paid large suma of money, ejther to aid legislation in
their behalf, or suppress legislation adverse to their corporate interests, and
that such committee have power to send for persons and papers; and said
commiitce is also further authorized to inquire if any other railroad company,
or other corporation chartered here, or if any other party or person has,
at any time, used any improper means or influcnce to aid or to suppress
legislation.

It will be seen that this Order is in very different terms from
the one in reference to which the petitioner was tried and con-
demned. But he nevertheless holds that it is equally futile with
the other; that it utterly fails to set forth any legal subject-matter
of compulsory investigation; and that it could have been no
suthority for the Committec to require him to be sworn, even if
it had been produced.

This Order, it will be noticed, is in two parts. The first part
is in these words :—

4 Ordered, That a joint special committee, to consist of five members on
the part of the House, with such as the Senate may join, be appointed to
inquire if any railroad company, chartered by and receiving aid from this
Commonwealth, has paid large sums of money, either to aid legislation in
their behalf, or suppress legislation adverse to their corporate interests;
and that such committes have power to send for persons and papers.”
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This part of the Order, it will be seen, is not for an inquiry as
to whether the money so paid “to aid legislation in their behalf;
or suppress legislation adverse to their corporate interests,” was
paid for any corrupt purpose, or in any corrupt manner, whatever,
but only as to whether it was paid at all.

If money has been paid at all for those purposes, it must cer-
tainly be presumed to have been paid honestly, at least until the
contrary is either proved, or charged, or ordered to be inquired
into.

Now, it is obvious that when a railroad corporation, like the
Boston, Hartford and Erie, or the Troy and Greenfield, comes
before the legislature to ask them to aid the corporation by the
loan of millions of money or credit, it must not only be proper,
but indispensably necessary, that they should spend ¢large sums
of money ” in collecting and arranging all the data necessary to °
enable the legislature to act with reasonable discretion in judging
whether the loan would be a safe, judicious and proper one.
Comprehensive and reliable data must be obtained as to the
amount already expended on the road, the probable future cost
of the road, the prospective business of the road, its relations to
the interest of the Commonwealth, and the security the road can
offer for the loan, before the législature could reasonably be asked
to loan a shilling, not to say millions, of the money or credit of
the State. Does any one suppose that all these data can be
procured and arranged, and properly presented to the legislature,
otherwise than by the payment of “large sums of money”? Of
course not. The simple fact that the legislature will even seri-
ously entertain the question of making the loan, presupposes that
“large sums of money” have been already *paid,” in order to
enlighten the discretion of the legislature on the subject.

* Since, then, this first part of the Order does not even mention
such a thing as an inquiry as to whether “large sums of money”
have been paid corruptly, but only as to whether they kave desn
paid, and as it must be presumed, at least until the contrary
has been either proved, or charged, or ordered to be inquired
into, that the money was paid honestly,—~the prisoner holds that
this firs¢ part of the Order presents no legal subject-matter for
investigation by means of compulsory testimony. He holds that
he—a person holding no office or employment under any railroad
corporation, and holding no stock in any railroad corporation,
and consequently not required by its charter to join in any report
of its doings to the legislature—might as well be compelled to
testify whether, to his knowledge, a railroad company had paid
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large sums of money for running their road, for locomotives, for
cars, for railroad iron, for wood or coal, or as compensation to
their employees, as for aiding legislation in their favor. The
whole inquiry is, on the face of it, absurd and ridiculous as a
subject-matter for compulsory investigation, so long as the Order
makes no charge, and directs no inquiry, as to whether the money
was corruptly paid.

The same reasons will apply to the case of #large sums of money
paid ? by any railroad corporation ¢ to suppress (or prevent) legis-
lation adverse to its corporate interests.”

Does the legislature suppose that a railroad corporation, like the
“Western ” (that was,) or the Boston and Albany (that is now,) is
going to sit still, and see the Btate charter, or lend millions of
money or credit to, rival roads, like the Troy and Greenfield, or the
Boston, Hartford and Erie, without spending “large sums of
money ” to protect their “corporate interests™ against such *ad-
verse legislation?”  And, so long as no charge is made, or inquiry
ordered, as to whether this money is paid corruptly, have the leg-
islature any more power to compel a stranger, having no concern in
these roads, to testify to what he knows as to these expenditures,
than they have to compel him to testify what he knows as to their
expenditures for wood, coal, locomotives, railroad iron, or any of
the other ordinary and proper expenses of a railroad2 Clearly not.

The petitioner, therefore, holds it to be perfectly clear that, so
long as the Order makes no charge, and directs no inquiry, as to
whether any railroad corporation has expended any of its money
corruptly for the purposes named, the Order presents no legal sub-
ject-matter for any compulsory testimony on the subject, and espec-
ially not for any compulsory testimony from one who is no officer
or employee of, or stockholder in, the corporation, and consequently
has no duty imposed upon him, by the charter, or other laws of the
Commonwealth, in regard to making returns to the legislature as to
the doings of the corporation.

But although he conceives it wholly unnecessary for him to do
80, the petitioner goes still further, and claims that, even if this
Order has made the charge, or directed the inquiry, as to whether
money had been paid corruptly, he could not have been compelled
to testify on the subject before a committee of the legislature; and
for this reason, viz.: If such corrupt payment of money were in the
nature of a criminal offence, under the laws of the Commonwealth,~—
such, for example, as bribing members of the legislature,—then he
holds that the act of bribery could not have been done by the cor-
poration in its corporate capacity (for a corporation cannot commit
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a crime,) but must have been done by individuals in their private
capacity ; and that he could be compelled to testify in regard to it
only before a judicial tribunal. But if, on the other hand, such
payment, whether corrupt or not, was not a legal offence under the
laws of the Commonwealth, then he holds that he can no more be
compelled to testify in regard to such corrupt (but not criminal) pay-
ment of money, by a corporation, than he can be compelled to
testify as to similar corrupt (but not criminal) payments of money
by private persons.

And this is all he feels it necessary to say in regard to the firs¢
branch of this Order.

The second branch of this Order is in these words, viz,:—

% And said committee is also further authorized to inquire if any other rail-
road company, or other corporation chartered here, or if any other party or
person, has, at any time,’used any fmproper means or influence to aid or sup-
press legislation.”

These terms, “improper means or influence,” are certainly very
mild ones to be employed in describing any conduct that can be
made the subject-matter of any compulsory investigation by the
legislature. As the Order gives no definition of what it intends by
the words, “any improper means or influence,” the petitioner is
compelled to conclude that no violation of law, such as bribery, or
illegal voting, is intended'; for, if it were, the case could only be
tried, either in another form, or before a judicial tribunal, and he
could not be compelled to testify elsewhere or otherwise in regard
to it.

Assuming, therefore, that no wviolation of law is dirccted by this
branch of the Order to be inquired into, the petitioner is necessitated
to infer that the Order intends only such other “improper means
and influences,” as * corporations, parties and persons” may employ
“to aid or suppress legislation;” as, for example, such ¢ improper
means and influences” (other than criminal) as ‘corporations,
partics and persons” may employ to carry elections, to secure the
election of this man who will favor their interests and wishes, and
defeat the election of that man who will oppose their interests or
wishes ; and also such “improper means and influences ” (other than
criminal) as may be employed to influence members of the legisla-
ture in favor of, or against, this law or that, after they are clected.

Placing this construction upon this branch of the Order,—the
only construction, he claims, that can reasonably be put upon it,—
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he insists that it presents no legal subject-matter for any investiga-
tion by the Committee ; at least by means of compulsory testimony.

From his own special acquaintance with politics: and politicians,
as well as from that general knowledge on the subject which is
open to all, he has no manner of doubt that “improper,” mean,
selfish, jealous, tyrannical, ambitious, mercenary, and even malicious
motives and influence are rife everywhere in promoting the election
of this man, and opposing the election of that; and in this as well
a8 in various other ways, aiding such legislation as individuals and
coporations desire, and in suppressing (or preventing) such legisla-
tion as they oppose. He has never heard that the ballot-box was
certain to purify men of their natural selfishness. On the contrary,
the very nature of our institutions opens wide the door to the em-
ployment of *improper means and influences” in any and every
possible degree short of crime. These means and influences abound
in all parties, and with nearly or quite all individuals who have any-
thing to do, either with electing men to the legislature, or with in-
fluencing legislation afterwards. So perfectly notorious is all this,
that some very sensible persons suppose it to be hardly possible for
a man even to touch politics anywhere (by way of participating in
them) without being defiled. .And, if such persons ever take part
in them, they do g0 only on the principle of choosing the least be-
tween two or more enormons evils.

Nobody but a blockhead supposes politics to be pure. There is
no reasonable doubt that “improper means and influences to aid or
suppress legislation ” entered into the election of every member of
the present legislature, and have heretofore entered into the election
of every member of every other legislature that has ever sat under
our State Constitution. And now this (second) branch of this
Order purporta to authorize this Committee to inquire what *means
and influences ” of this kind have “at any time,” since the founda-
tion of this government, been brought to bear on legislation !

The matter would be supremely farcical if the Senate had not
shown its determination to push this investigation, even to the ex-
tent of sending men to prison for refusing to testify.

The whole inquiry is, on the face of it, to the last degree quix-
otic, absurd and ridiculous, considered as a legal subject-matter, in
regard to which the legislature can compel the people to come
before their committees, and testify as to their personal knowledge.

For these reasons, the petitioner claims that, even if he had
been served with a certified copy of this Order, he would have
been under no legal obligation to pay the least attention to it.
But, inasmuch as he never saw a certified copy of it until he had
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been tried, condemned and imprisoned, he claims that the Order
itself can have nothing to do with the ‘legality or illegality of his
imprisonment, unless to show more fully even, if possible, than
had been done before, how utterly baseless, in both law and
reason, this whole proceeding against him has been, from first
to last.

The petitioner claims that the principles laid down by this
court, in the first two paragraphs of their opinion in the case of
Burnham vs. Morrissey (14 Gray, 288,) are ample to entitle him
to be discharged by this court.

Those paragraphs are in these words, to wit :—

“ The House of Representatives is not the final judge of its own powers
and privileges in cases in which the rights and liberties of the subject are
concerned ; but the legality of its action may be examined and determined
by this court. That House is not the legislature, but only a part of it, and
is therefore subject in-its action to the laws, in common with all other
bodies, officers and tribunals within the Commonwecalth. Especially is it
competent and proper for this court to consider whether its proccedings
are in conformity with the Constitution and laws, because, living under a
written constitution, no branch or department of the government is supreme;
and it is the province and duty of the judicial department to determine,
in cases regularly brought before them, whether the powers of any branch
of the government, and even those of the legislature in the enactment
of laws, have been exercised in conformity with the Constitution, and, if
they have not been, to treat their acts as null and void.

“The House of Representatives has the power, under the Constitution,
to imprison for contempt; but this power is limited to cases expressly pro-
vided for by the Constitution, or to cases where the power is necessarily
implied from those constitutional functions and duties, to the performance
of which it is essential. The power is directly conferred by the Constitution,
chap. 1, sect. 3, arts. 10, 11; and the cases there enumerated are the only
ones in which a scntence of imprisonment for a term extending beyond the
session of the House can be imposed as a punishment.”

The only exception or suggestion he cares to offer, in regard
to any portion of that opinion, is in regard to the meaning of
certain language used by the court in tho jourth paragraph, as

follows :—

#The House of Representatives has many duties to perform which nec-
essarily require it to receive evidence, and examino witnesses. . . . It
may inquire into the doings of corporations which are subject to the control
of the legislature, with a view to modify or repeal their charters. . .° . It
has often occasion to acquire a certain knowledge of facts, in order to the
proper performance of legislative duties.”
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‘What the court may have intended by this language is not
clear, It is evidently mere dicta, not specially relating to the
cagse then before them; for Burnham was a public officer, and
tho investigation was in regard to his official conduct. Such is
not the case here ; for the petitioner holds no office whatever,

If, in this language, the court meant to intimate that the leg-
islature might have power to compel a man to come before
them, and give them any and all information which he may pos-
sess, and which they may think would facilitate the performance
of their general “legislative duties,” either in regard to “corpo-
rations,” or the people at large, the petitioner wholly objects,
for the reasons already given, to any such power being conceded
to the legislature.

He thinks the case is one that requires that a clear line should
be drawn between those cases in which the legislaturo have,
and those in which they have not, the right to compel testimony.,

The petitioner utterly denics that the legislature has any
general power to set up any standards whatever as to what is,
or is not, “corruption,” or as to what is, or is not, “improper,”
on the part of the people of this Commonwealth, otherwise than
by enacting laws to be enforced by the judiciary, Until such
standards are put into the form of statutes, they must necessarily
be unknown and unknowable by the people. They must also
necessarily be merely personal ideas in the minds of the mem-
bers of the legislature, and as such entitled to no suthority over,
and no consideration or even cognizance by, the people. He
also utterly denies the power of the legislature to compel him
to become their instrument, to supply them with testimony, to
be used by them for the purpose of defaming and injuring the
people of the Jommonwealth, on account of their not having
conformed their conduct in all respects to these unknown and
unknowable and merely personal ideas of the members of the
legislature, on the infinite and indefinite subjects of purity and
- ¢ corruption,” of propriety and “impropriety.”
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NO TREASON.

NO. VI.

THE CONSTITUTION OF NO AUTHORITY.

Il

Tage Constitution has no inherent authority or obligation. It
has no authority or obligation at all,unless as a contract be-
tween man and man, And it does not so much as even purport
to be a contract between persons now existing. It purports,
at most, to be only a contract between persons living eighty
years ago. And it can be supposed to have been a contract
then only between persons who had already come to years of
discretion, so as to be competent to make reasonable and obli-
gatory contracts. Furthermore, we know, historically, that only
a small portion even of the people then existing were consulted
on the subject, or asked, or permitted to express either their
consent or dissent in any formal manner. Those persons, if
any, who did give their consent formally, are all dead now.
Most of them have been dead forty, fifty, sixty, or seventy years.
And the Constitution, so far as it was their contract, died with
them. 'They had no natural power or right to make it obliga-
tory upon their children. It is not only plainly impossible, in
the nature of things, that they could bind their posterity, but
they did not even attempt to bind them. That is to say,the
instrument does not purport to be an agreement between any
body but #the people” then existing; nor does it, either ex-
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pressly or impliedly, assert any right, power, or disposition,
on their part, to bind any body but themselves. Let us see.
Its language is:

“We, the people of the United States [that iz, the people
then existing in the United States], in order to form a more per-
fect union, insure domestic tranquillity, provide for the common
defence, promote the general welfare, and secure the blessings

of liberty to ourselves and our posterity, do ordain and establish
this Constitution for the United States of America.”

It is plain, in the first place, that this language, as an agree-
ment, purports to be only what it at most really was, viz: a con-
tract between the people then eristing ; and, of necessity, bind-
ing, as a contract, only upon those then ezisting. In the second
place, the language neither expresses nor implies that they had
any intention or desire, nor that the}' imagined they had any
right or power, to bind their « posterity ” to live under it. It
does not say that their # posterity ” will, shall, or must live under
it. It only says, in effect, that their hopes and motives in adopt-
ing it were that it might prove useful to their posterity, as well
as to themselves, by promoting their union, safety, tranquillity,
liberty, ete.

Suppose an agreement were entered into, in this form:

‘We, the people of Boston, agree to maintain a fort on Gov-
ernor’s Island, to protect ourselves and our posterity against
invasion. .

This agreement, as an agreement, would clearly bind nobody
but the people then existing. Secondly, it would assert no right,
power, or disposition, on their part, to compel their « posterity *
to maintain such a fort. It would only indicate that the sup-
posed welfare of their posterity was one of the motives that
induced the original parties to enter into the agreement.

When a man says he is building a house for himself and Ais
posterity, he does not mean to be understood as saying that he
bas any thought of dinding them, nor is it to be inferred that he
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is 80 foolish as to imagine that he has any right or power to
bind them, to live init. So far as they are concerned, he only
means to be understood as saying that his hopes and motives,
in building it, are that they, or at least some of them, may find
it for their happiness to live in if.

So when a man says he is planting a tree for himself and Ais
posterity, he does not mean to be understood as saying that he
has any thought of compelling them, nor is it to be inferred that
he is such a simpleton as to imagine that he has any right or
power to compel them, to eat the fruit. So far as they are con-
cerned, he only means to say that his hopes and motives, in
planting the tree, are that its fruit may be agreeable to them.

So it was with those who originally adopted the Constitution.
Whatever may have beentheir personal intentions, the legal
meaning of their language, 8o far as their  posterity ” was con-
cerned, simply was, that their hopes and motives, in entering
into the agreement, were that it might prove useful and accepta-
ble to their posterity; that it might promote their union, safety,
tranquillity, and welfare; and that it might tend “ to secure to
them the blessings of liberty.” "The language does not assert
nor at all imply, any right, power, or disposition, on the part of
the original parties to the agreement, to compel their “ posterity ”
to live under it. If they had intended to bind their posterity to
live under it, they should have said that their object was, not
“ to secure to them the blessings of liberty,” but to make slaves
of them; for if their #posterity” are bound to live under it,
they are nothing less than the slaves of their foolish, tyrannical,
and dead grandfathers.

Tt cannot be said that the Constitution formed “ the people of
the United States,” for all time, into a corporation. It does not
speak of “the people” as a corporation, but as individuals.
A corporation does not describe itself as # we,” nor as # people,”
nor as “ ourselves.”” Nor does a corporation, in legal language,
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have any “ posterity.” It supposes itself to have, and speaks of
itself as having, perpetual existence, as a single individuality.

Moreover, no body of men, existing at any one time, have the
power to create a perpetual corporation. A corporation can
become practically perpetual only by the voluntary accession of
new members, as the old ones die off. But for this voluntary
accession of new members, the corporation necessarily dies with
the death of those who originally composed it.

Legally speaking, therefore, there is, in the Constitution, noth-
ing that professes or attempts to bind the “ posterity” of those

we{ who establish it.

If, then, thosc who established the Constitution, had no power
to bind, and did not attempt to bind, their posterity, the ques-
tion arises, whether their posterity have bound themselves? If
they have done so, they can have done so in only one or both of
these two ways, viz. by voting, and paying taxes.

IL

Let us consider these two matters, voting and tax paying, sep-
arately. And first of voting.

All the voting that has ever taken place under the Constita-
tion, has been of such a kind that it not only did not pledge the
whole people to support the Constitution, but it did not even
pledge any one of them to do so, as the following considera-
tions show.

1. In the very nature of things, the act of voting could bind
nobody but the actual voters., But owiné to the propertj quali-
fications required, it is probable that, during the first twenty or
thirty years under the Constitution, not more than one tenth,
fifteenth, or perhaps twentieth of the whole population (black
and white, men, women, and minors) were permitted to vote.
Consequently, so far as voting was concerned, not more than one
tenth, fiftecnth, or twentieth of those then existing, could have in-
curred any obligation to support the Constitution.
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At the present time, it is probable that not more than one
sixth of the whole population are permitted to vote. Couse-
quently, so far as voting is concerned, the other five-sixths can
have given no pledge that they will support the Constitation.

2. Of the one-sixth that are permitted to vote, probably not
more than two-thirds (about one-ninth of the whole populatfon)
have usually voted. Many never vote at all. Many vote only
once in two, three, five, or ten years, in periods of great excite-
ment.

No one, by voting, can be said to pledge himself for any
longer period than that for which he votés. If, for example, I
vote for an officer who is to hold his office for onlya year, I
cannot be said to have thereby pledged myself to support the
government beyond that term. Therefore, on the ground of
actual voting, it probably cannot be said that more than one-
ninth, or one-eighth, of the whole population are usually under
any pledge to support the Constitution.

3. It cannot be said that, by voting, a man pledges himself to
support the Constitution, unless the act of voting be a perfectly
voluntary one on his part. Yet the act of voting cannot prop-
erly be called a voluntary one on the part of any very large
number of those who do vote. It i3 rather a measure of necessity
imposed upon them by others, than one of their own choice.
On this point I repeat what was said in a former number, * viz:

“In truth, in the case of individuals, their actual voting i3 not
to be taken as proof of consent, even for the time being. On the
contrary, it is to be considered that, without his consent having
even been asked.a man finds himself environed by a government
that he cannot resist; a government that forces him to pay
money, render service, and forego the exercise of manv of his
natural rights, under peril of weighty punishments. Heo sees,
too, that other men practise this tyranny over him by the use of
the ballot. He sces further, that, if he will but use the ballot

* See ¢ No Treason, No. 2,” pages § and 6.
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himself, he has some chance of relieving himself from this
tyranny of others, by subjecting them to his own. In short, he
finds himgelf, without his consent, so sitoated that, if he use the
ballot, he may become a master; if he does not use it, he must
become a slave. And he has no other alternative than these two.
In self-defence, he attempts tho former. His case is analogous to
that of a man who has been forced into battle, where he must
either kill others, or be killed himself. Because, to save his own
life in battle, & man attempts to take the lives of his opponents,
itis not to be inferred that the battle is one of his own choosing.
Neither in contests with the ballot — which is a mere substitute
for a bullet — because, as his only chance of self-preservation, a
man uses a ballot, is it to be inferred that the contest is one into
which he voluntarily entered; that he voluntarily set up all his
own natural rights, as a stake against those of others, to be lost
or won by the mere power of numbers. On the contrary, it is
to be considered that, in an exigency into which he had been
forced by others, and in which no other means of self-defence
offered, he, as a matter of necessity, used the only one that was
left to him.

“ Doubtless the most miserable of men, under the most op-
pressive government in the world, if allowed the ballot, would
use it, if they could see any chance of thereby meliorating their
condition. But it would not, therefore, be a legitimate infer-
ence that the government itself, that crushes them, was one
which they had voluntarily set up, or ever consented to.

* Therefore, a man’s voting under the Constitution of the
United States, is not to be taken as evidence that he ever freely
assented to the Constitution, even for the time being. Conse-
quently we have no proof that any very large portion, even of
the actual voters of the United States, ever really and volunta.
rily consented to the Constitution, even for the time being. Nor
can we ever havesuch proof, until every man is left- perfectly
free to consent, or not, without thereby subjecting himself or his
property to be disturbed or injured by others.”

As we can have no legal knowledge as to who votes from
choice, and who from the necessity thus forced upon him, we
can bave no legal knowledge, as to any particular individual, that
he voted from choice; or, consequently, that by voting, he con-
seated, or pledged himself, to support the government. Legally
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speaking, therefore, the act of voting utterly fails to pledge any

one to support the governmeut. It utterly fails to prove that

the government rests upon the voluntary support of any body.

On general principles of law and reason, it cannot be said that

the government has any voluntary supporters at all, until it can
_be distinctly shown who its voluntary supporters are.

4. As taxation is made compulsory on all, whether they vote
or not, a large proportion of those who vote, no doubt do so to
prevent their own money being used against themselves ; when, in
fact, they would have gladly abstained from voting, if they c-uld
thereby have saved themselves from taxation alone, to say n th-
ing of being saved from all the other usurpations and tyrannies
of the government. To take a man's property without his con-
sent, and then to infer his consent because he attempts, by vot-
ing, to prevent that property from being used to his injury, is a
very insufficient proof of his consent to supp'ort the Constitution.
It is, in fact, no proof at all. Aund as we can have no legal
knowledge as to.wko the particular individuals are, if there are
any, who are willing to be taxed for the sake of voting, or who
would prefer frecedom from taxation to the privilege of voting,
we can have no legal knowledge that any particular individual
consents to be taxed for the sake of voting; or, consequently,
consents to support the Constitution.

5. At nearly all elections, votes are given for various candi-
dages for the same office. Those who vote for the unsuccessful
candidates cannot properly be said to have voted to sustain the
Constitution. They may, with more reason, be supposed to
have voted, not to support the Coustitution, but specially to pre-
vent the tyranny which they anticipate the successful candidate
intends to practise upon them under color of the Constitution;
and therefore may reasonably be supposed to have voted against
the Constitution itself. This supposition is the more reasonable,
inasmuch as such voting is the only mode allowed to them of
expressing their dissent to the Constitution.
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6. Many votes are usually given for candidates who have no
prospect of success. Those who give such votes may reasonably
be supposed to have voted as they did, with a special intention,
not to support, but to obstruct the execution of, the Constitution;
and, therefore, against the Constitution itself."

7. Asall the different votes are given secretly (by secret bal-
lot), there is no legal means of knowing, from the votes them-
selves, who votes for, and who against, the €onstitution. There-
fore voting affords no legal evidence that any particular individ-
ual supports the Constitution. , And where there can be no
legal evidence that any particular individual supports the Con-
stitution, it cannot legally be said that anybody supports it. It
is clearly impossible to have any legal proof of the intentions of
large numbers of men, where there can be no legal proof of the
intentions of any particular one of them.

8. There being no legal proof of any man’s intentions, in
voting, we can only conjecture them. As a conjecture, it is pro-
bable that a very large proportion of those who vote, do so on
this principle, viz., that if, by voting, they could but get the gov-
ernment into their own hands (or that of their friends), and use
its powers against their opponents, they would then willingly sup-
port the Constitution; but if their opponents are to have the
power, and use it against them, then they would not willingly
support the Constitution.

In short, men’s voluntary support of the Constitution is doubt-
less, in most cases, wholly contingent upon the question whether,
by means of the Constitution, they can make themselves masters,
or are to be made slaves.

Such contingent consent as that is, in law and reason, no con-
sent at all.

9. As every body who supports the Constitution by voting
(if there are any such) does so secretly (by secret ballot), and
in a way to avoid all personal responsibility for the acts of his
agents or representatives, it cannot legally or reasonably be
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said that anybody at all supports the Constitution by voting.
No man can reasonably or legally be said to do such a thing as
to assent to, or support, the Constitution, unless ke does it openly,
and in a way to make himself personally responsible for the acts of
his agents, so long as they act within the limits of the power he dele-
gales to them.

10. As dll voting is secret, (by secret ballot,) and as all
secret governments are necessarily only secret bands of robbers,
tyrants, and murderers, the general fact that our government is
practically carried on by means of such voting, only proves that
there is among us a secret band of robbers, tyrants and murder-
ers, whose purpose is to rob, enslave, and, so far as necessary
to accomplish their purposes, murder, the rest of the people.
The simple fact of the existence of such a band does nothing
towards proving that “ the pcople of the United States,” or any
one of them, voluntarily supports the Constitution.

For all the reasons that have now been given, voting furnishes
no legal evidence as to who the particular individuals are (if
there are any), who voluntarily support the Constitution. It
therefore furnishes no legal evidence that any body supports
it voluntarily.

So far, thercfore, as voting is concerned, the Constitution,
legally speaking, has no supporters at all,

And, as matter of fact, there is not the slightest probability
that the Constitution has a single bona fide supporter in the
country. That is to say, there is not the slightest probability
that there is a single man in the country, who both understands
what the Constitution really is, and sincerely supports it for what
tt really 1s.

The ostensible supporters of the Constitution, like the ostensi-
ble supporters of most other governments, are made up of three
classes, viz.: 1. Knaves, a numerous and active class, who see
in the government an instrument which they can use for their
.own aggrandizement or wealth. 2, Dupes —a large class, no
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doubt — each of whom, because he is allowed one voice out of
millions in deciding what he may do with his own person and
his own property, and because he is permitted to have the same
voice in robbing, enslaving, and murdering others, that others
have in robbing, enslaving, and murdering himself, is stupid
" enough to imagine that he is a « free man,” a “sovereign ”'; that
this is “ a free government”; “a government of equal rights,”
“ the best government on earth” * and such like absurdities.
3. A class who have some appreciation of the evils of govern-
ment, but either do not see how to get rid of them, or do not
choose to so far sacrifice their private interests as to give them-
selves seriously and earnestly to the work of making & change.

III'

The payment of taxes, being compulsory, of course furnishes
no evidence that any one voluntarily supports the Constitution.
It is true that the theory of our Constitution ig, that all taxes
are paid voluntarily; that our government is a mutual insurance
company, voluntarily entered into by the people with each
other; that each man makes a free and purely voluntary con-
tract with all others who are parties to the Constitution, to pay
so much money for so much protection, the same as he does
with any other insurance company; and that he is just as free
not to be protected, and not to pay any tax, as he is to pay a
tax, and be protected.
But this theory of our government is wholly different from
- the practical fact. The fact is that the government, like a high-,
wayman, says to & man: Your money, or your life. And many,
if not most, taxes are paid under the compulsion of that threat.
The government does not, indeed, waylay a man in a lonely
place, spring upon him from the road side, and, holding a pistol

* Suppose it be ¢ the best aggvemment on earth,” does that prove its
own goodness, or only the badness of all other governments?
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to his head, proceed to rifle his pockets. But the robbery is
none the less a robbery on that account; and it is far more das-
tardly and shameful.

The highwayman takes solely upon himself the responsibility,
danger, and crime of his own act. He does not pretend that he
has any rightful claim to your money, or that he intends to use
it for your own benefit. . He does not pretend to be anything but
arobber. He has not acquired impudence enough to profess to
be merely a “protector,” and that he takes men’s money
against their will,merely to enable him to “ protect ” those infat-
uated travellers, who feel perfectly able to protect themselves, or
do not appreciate his peculiar system of protection. He is too
sensible a man to make such professions as these. Furthermore,
having taken your money, he leaves you, as you wish him to do.
He does not persist in following you on the road, against your
will ; assuming to be your rightful “ sovereign,” on account of the
“ protection ” he affords you. He does not keep ¢ protecting "
you, by commanding you to bow down and serve him; by re-
quiring you to do this, and forbidding you to do that; by rob-
bing you of more money as often as he finds it for his interest
or pleasure to do so; and by branding you as a rebel, a traitor,
and an enemy to your country, and shooting you down without
mercy, if you dispute his authority, or resist his demands, He
is too much of a gentleman to be guilty of such impostures, and
insults, and villanies as these. In short, he does not, in addi-
tion to robbing you, attempt to make you either his dupe or his
slave. i

The proceedings of those robbers and murderers, who call
themselves ¢ the government,” are directly the opposite of these
of the single highwayman.

In the first place, they do not, like him, make themselves in-
dividually known; or, consequently, take upon themselves per-
gonally the responsibility of their acts. On the contrary, they
secretly (by secrct ballot) designate some one of their number
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to commit the robbery in their behalf, while they keep them-
selves practically concealed. They say to the person thus des-
ignated :

Go to A—— B——, and say to him that “the government”
has need of money to meet the expenses of protecting him and
his property. If he presumes to say that he has never con-
tracted with us to protect him, and that he wants none of our
protection, say to him that that is our business, and not his;
that we choose to protect him, whether he desires us to do so or
not; and that we demand pay, too, for protecting him. If he
dares to inquire who the individuals are, who have thus taken
upon themselves the title of “ the government,” and who assume
to protect him, and demand payment of him, without his having
ever made any contract with them, say to him that that, too, is
our business, and not his; that we do not choose to make our-
selves individually known to him; that we have secretly (by
secret ba]lot)‘appointed you our agent to give him notice of
our demands, and, if he complics with them, to give him, in our
name, a receipt that will protect him against any similar demand
Jor the present year. If he refuses to comply, seize and sell
enough of his property to pay not only our demands, but all
your own expenses and trouble beside. If he resists the seizure
of his property, call upon the bystanders to help you (doubtless
some of them will prove to be members of our band). If,in
defending his property, he should kill any of our band who are
assisting you, capture him at all hazards; charge him (in one
of our courts) with murder convict him, and bang Lim. If he
should call upon his neighbors, or any others who, like him,
may be disposed to resist our demands, and they should come
in large numbers to his assistance, cry out that they are all
rebels and traitors; that “ our country ” is in danger; call upon
the commander of our hired murderers; tell him to quell the
rebellion and “save the country,” cost what it may. Tell him
to kill all who resist, though they should be hundreds of thou-
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sands; and thus strike terror into all others similarly disposed.
See that the work of murder is thoroughly done, that we may
have no further trouble of this kind hereafter. When these
traitors shall have thus been taught our strength and our de-
termination, they will be good loyal citizens for many years, ahd
pay their taxes without a why or a wherefore.

It is under such compulsion a§" this that taxes, so called, are
paid. And how much proof the payment of taxes affords, that
the people consent to support “the government,” it needs no
further argument to show.

2. Still another reason why the payment of taxes implies no
consent, or pledge, to support the government, is that the tax
payer does not know, and has no means of knowing, who the par-
ticular individuals are who compoge # the government.” To him
“ the government ” is a myth, an abstraction, an incorporeality,
with which he can make no contract, and to which he can give
no consgent, and make no pledge. He knows it only through its
pretended agents. “The government” itself he never sees.
He knows indeed, by common report, that certain persons, of a
certain age, are permitted to vote; and thus to make themselves
parts of, or (if "they choose) opponents of, the government, for
the time being. But who of them do thus vote, and especially
how each one votes (whether so as to aid or oppose the govern-
ment), he does not know; the voting being all done secretly (by
secret ballot). Who, therefore, practically compose  the gov-
ernment,” for the time being, he has no means of knowing. Of
course he can make no contract with them, give them no consent,
and make them no pledge. Of necessity, therefore, his paying
taxes to them implies, on his part, no contract, consent, or pledge
to support them — that is, to support *the government,” or the
Constitution.

3. Not knowing who the particular individuals are, who call
themselves “ the government,” the tax payer does not know whom
be pays his taxes to. All he knows is that a man comes to
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him, representing himself to be the agent of «the government”
— that is, the agent of & secret band of robbers and murderers,
who have taken to themselves the title of « the government,” and
have determined to kill every body who refuses to give them
whatever money they demand. To save his life, he gives up his
money to this agent. But as this agent does not make his prin-
cipals individually known to the tax payer, the latter, after he
has given up his money, knows no more who are “the govern-
ment " — that is, who were the robbers — than he did before. .
To say, therefore, that by giving up his money to their agent,
he entered into a voluntary contract with them, that he pledges
himself to obey them, to support them, and to give them what-
ever money they should demand of him in the future, is simply
ridiculous.

4. All political power, as it is called, rests practically upon
this matter of money. Any number of scoundrels, having money
enough to start with, can establish themselves as a “government ;”
because, with money, they can hire soldiers, and with soldiers
extort more money ; and also compel geaneral obedience to their
will. It is with government, as Casar said it was in war, that
money and soldiers mautually supported each other; that with
money he could hire soldiers, and with soldiers extort money.
So these villaing, who call themselves governments, well under-
stand that their power rests primarily upon money. With
money they can hire soldiers, and with soldiers extort money.
And, when their authority is denied, the first use they always
make of money, is to hire soldiers to kill or subdae all who re-
fuse them more money.

For this reason, whoever desires liberty, should understand
these vital facts, viz.: 1. That every man who puts moncy into
the hands of a # government ” (so called), puts into its hands a
sword which will be used against himself, to extort more money
from him, and also to keep him in subjection to its arbitrary
will. 2. That those who will take his money, without his con-
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gsent, in the first place, will use it for his further robbery and en-
slavement, if he presumes to resist their demands i} the future.
3. That it is a perfect absurdity to suppose that any body of men
would ever take a man’s money without his consent, for any such
object as they profess to take it for, viz., that of protecting him;
for why should they wish to protect him, if he does not wish
them to do sg0? To suppose that they would do so, i3 just as
absurd as it would be to suppose that they would take his money
without his consent, for the purpose of buying food or clothing
for him, when he did not want it. 4. If a man wants “protec-
tion,” he is competent to make his own bargains for it; and no-
body has any occasion to rob him, in order to “protect” him
against his will. 5. That the only security men can have for
their political liberty, consists in their keeping their money in
their own pockets, until they have assﬂrances, perfectly satisfac-
tory to themselves, that it will be used as they wish it to be used,
for their benefit, and not for their injury. 6. That no govern-
ment, so called, can reasonably be trusted for a moment, or rea-
sonably be supposed to have honest purposes in view, any longer
than it depends wholly upon voluntary support.

These facts are all so vital and so self-evident, that it cannot
reasonably be supposed that any one will voluntarily pay money
to a ¢ government,” for the purpose of securing its protection,
unless be first makes an explicit and purely voluntary contract
with it for that purpose.

1t is perfectly evident, therefore, that neither such voting, nor
such payment of tazes, agactually takes place, proves anybody’s
consent, or obligation, to support the Constitution. Consequently
we have no evidence at all that the Constitution is binding upon
anybody, or that anybody is under any contract or obligation
whatever to support it. And nobody is under any obligation to
support it.

2
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v

The Constitution not only binas nobody now, but it never did bind
anybody. Tt never bound anybody, because it was never agreed
to Ly any body in such a marncr a3 to make it, on general prin-
ciples of law and reason, binding upon him.

It is a general principle of law and rcason, that a written
instrument binds no one until he has signed it. This principle is
so inflexible a one, that even though a man is unable to write his
name, lie must still # make his mark,” before he is bound by o
written contract. This custom was established ages ago, when
few men could write their names; when a clerk — that is, a
man who could write — was so rare and valuable a person, that
even'if he were guilty of high crimes, he was entitled to pardon,
on the ground that the*public could notafford to lose his services.
Even at that time, a written contract must be signed; and men
who could not write, either % made their mark,” or signed their
contracts by stamping their seals upon wax affixed to the parch-
ment on which their contracts were written. Hence the cus-
tom of affixing seals, that has continued to this tjme.

The law holds, and reason declares, that if a written instru-
ment i3 not signed, the presumption must be that the party to be
bound by it, did not choose to sign it, or to bind himself by it.
And law and reascn both give him until the last moment, in which
to decide whether le will sign it, or not. Neither law nor reason
requires or expects a man to agree to an instrument, uatil it is
written ; for until it is written, he cannot know its precise legal
meaning. And when it is written, and he has had the oppor-
tunity to satisfy himself of its precise legal meaning, he is then
expected to decide, and not before, whether he will agree to it or
not. And if he do not then sign it, his reason is supposed to
be, that he does not choose to enter into such a contract. The
fact that the instrument was written for im to sign, or with the
hope that he would sign it, goes for nothing.
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Where would be the cnd of fraud and litigation, if one party
could bring into court a written instrument, without any signa-
ture, and claim to have it enforced, upon the ground that it was
written for another man to sign? that this other man had prom-
ised to sign it? that he ought to.have signed it? that he had
had the opportunity to sign it, if he would ? but that he had re-
fused or neglected to do so? yet that is the most that could
ever be said of the Constitution.* The very judges, who profess
to derive all their authority from the Constitution — from an
instrument that nobody ever signed —would spurn any other
instrument, not signed, that should be brought before them for
adjudication.

Moreover, a written instrument mugt, in law and recason, not
only be signed, but must also be delivered to the party '(or to
some one for him), in whose favor it is made, before it can bind
the party making it. The signing is of no effect, unless the in-
strument be also delivered. And a party is at perfect liberty to
refuse to deliver a written instrument, after be has signed it.
He is ag free to refuse to deliver it,as he is to refuse to sign it.
The constitution was not only never signed by anybody, but it
was never dclivered by anybody to anybody, or to anybody’s
agent or attorney. It can therefore be of né more validity as a
contract, than can any other instrument, that was never signed
or delivered.

v

As further evidence of the general sense of mankind, as to the
practical necessity there is that all men’s important contracts,
especially those of a permanent nature, should be both written
and signed, the following facts are pertinent.

* The very men who drafted it, never signed it in apy way to bind them-
selves by it, as a contract. And not one of them probably ever would have
signed it in any way to bind himself by it, as @ contract.
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For nearly two hundred years—that is, since 1677— there has
been on the statute book of England, and the same, in substance,
if not precisely in letter, has been re-enacted, and i3 now in force,
in nearly or quite all the States of this Union, a statute, the
general object of which is to declaro that no action shall be
hrought to enforce contracts of the more important class, unless
they are put in writing, and signed by the parties to be held charge-
able upon them.*

The principle of the statute, be it observed, is, not merely
that written contracts shall be signed, but also that all con-

* I have personally examined the statute books of the following States,
vlz.: Maine, New Hampshire, Vermont, Massachusetts, Rhode Island,
Connecticut, New York, New Jersey, Pennsylvania, Delaware, Virginia,
North Carolina, South Carolina, Georgla, Florida, Alabama, Mississippl,
Tennessee, Kentucky, Ohio, Michigan, Indlana, Illinois, Wisconsin, Texas,
Arkansas, Missourl, Iowa, Minnesota, Nebraska, Kansas, Nevada, Califor-
nia, and Oregon, and find that In all these States the English statute has
been re-enacted, sometimes with modifications, but generally enlarging its
operations, and Is now in force.

The following are some of the provisions of the Massachusetts statute:

¢¢ No action shall be brought in any of the following cases, that is to say:

¢ To charge a person upon a special promise to answer for the debt, de-
fault, or misdoings of another: .. ..

¢ Upon a contract for the sale of lands, tenements, hereditaments, or of
any Interest in, or concerning them; or

«“Upon an agreement that 13 not tobe performed within one year from the
writing thereof:

¢ Unless the promise, contract, or agreement, upon which such action is
brought, or some memorandum or note thereof, is in writing, and signed
by the party to be charged therewith, or by some berson thereunto by kim

awfully authorized: .. ..

¢ No contract for the sale of goods, wares, or merchandise, for the price
of fifty dollars or more, shall be good or valid, unless the purchaser ac-
cepts and receives part of the goods 80 sold, or gives something in earnest
tobind the bargain, orinpart payment; or unless some note or memoran_
dum in writing of-the bargain is made and signed by the party to b

charged thereby, or by some person thereunto by him lawfully author-
1zed.”
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tracts, except those specially cxempted — generally those that
are for small amounts, and are to rcmain in force but for a short
time — shall be both written and signed.

The reason of the statute, on this point, i, that it is now so
easy a thing for men to put their contracts in writing, and sign
them, and their failure to do so opens the door to so much doubt,
fraud, and litigation, that men who neglect to have their con-
tracts — of any considerable importance — written and signed,
ought not to have the benefit of courts of justice to enforce them.
Ang thisreason is a wise one; and that experience has confirmed
its wisdom and necessity, i3 demonstrated by the fact that it has
been acted upon in England for nearly two hundred years, and
has been so nearly universally adopted in this country, and that
nobody thinks of repealing it.

We all know, too, how careful most men are to have their
contracts written and signed, even when this statute does not
require it. For example, most men, if they have money due them,
of no larger amount than five or ten dollars, are careful to take
a note for it. If they buy even a small bill of goods, paying for
it at the time of delivery, they take a receipted bill for it. If
they pay a small balance of a book account, or any other small
debt previously contracted, they take a written receipt for it.

Furthermore, the law everywhere (probably) in our country,
as well as in England, requires that a large class of contracts,
such as wills, deeds, etc., shall not only be written and signed,
but also sealed, witnessed, and acknowledged. And in the case
of married women conveying their rights in real estate, the law,
in many Skat.es, requires that the women shall be examined sepa-
rate and apart from their husbands, and declare that they sign
their contracts [ree of any fear or compulsion of their husbands.

Such are some of the precantions which the laws require, and
which individuals — from motives of common prudence, even in
cases not required by law — take, to put their contracts in writ-
ing, and have them signed, &c., to guard against all uncertainties
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and controversies in regard to their meaning and validity. And
yet we have what purports, or professes, or is claimed, to be a
contract — the Constitution — made eighty years ago, by men
who are now all dead, and who never had any power to bind
us, but which (it is claimed) has nevertheless bound three gene-
rations of men, consisting of many millions, and which (it is
claimed) will be binding upon all the millions that are to come;
but which nobody ever signed, sealed, delivered, witnessed, or
acknowledged; and which few persons, compared with the
whole number that are claimed to be bound by it, have ever read,
or even Seen, or ever will read, or sce. And of those who ever
have read it, or ever will read it, scarcely any two, perhaps no
two, have ever agreed, or ever will agree, as to what it means.

Moreover, this supposed contract, which would not be received
in any court of justice sitting under its anthority, if offered to
prove a debt of five dollars,owing by one man to another, is one by
which — as it s generally interpretod by those who pretend to admin-
ister it — all men, women and children throughout the country,
and through all time, surrender hot only all their property, but
also their liberties, and even lives, into the hands of men who
by this supposed contract, are expressly made wholly irrespon-
sible for their disposal of them. And we are so insane, or so
wicked, as to destroy property and lives without limit, in fight-
ing to compel men to fulfil a supposed contract, which, inasmuch
as it has never been signed by anybody, i3, on general princi-
ples of law ard reason — such principles as we are all governed
by in regard to other contracts — the merest waste paper, bind.
ing upon nobody, fit only to be thrown into the fire; or, if pre-
served, preserved only to serve as a witness and a warning of
the folly and wickedness of mankind.

VI

It is no exaggeration, but a literal truth, to say that, by the
Constitution — not as I interpret it, but as it is intepreted by those
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who pretend to administer it — the properties, liberties, and lives
of the entirc people of the United States are surrendered unre-
servedly into the hands of men who, it is provided ly the Con-
stitution itself, shall never be “ questioned ” as to any disposal
they make of them.

Thus the Constitution (Art. 1, Secc. 6) provides that, “ for any
speech or debate [or vote,] in either house, they [the senators
and representatives] shall not be questioned in any other
place.”

The whole law-making power is given to these scnators
and representatives, [when acting Ly a two-thirds vote]*; and
this provision protects them from all responsibility for the laws
they make.

The Constitution also enables them to securc the exccution
of all their laws, by giving them power to withhold the salaries
of, and to impeach and remore, all judicial and exccutive officers,
who refusc to execute them.

Thus the whole power of the government is in their hands,
and they are made utterly irresponsible for the use they make of
it. What is this but absolute, irresponsible power ?

It is no answer to this view of the case to say that these men
are under oath to use their power only within certain limits ; for
what care they, or what should they care, for oathe or limits,
when it i3 expressly provided, by the Constitution itself, that
they shall never be “ questioned,” or held to any responsibility
whatever, for violating their oaths, or transgressing those limits ?

Neither is it any answer to this view of the case to say that
the particular individuals holding this power can be changed
once in two or six years; for the power of each set of men i3
absolute during the term for which they hold it; and when they
can hold it no longer, they are succeeded only by men whose power
will be equally absolute and irresponsible.

* And this two-thirds vote may-be but two-thirds of a quorum — that is
two-thirds of a majority — instead of two-thirds of the whole.
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Neither is it any answer to this view of the case to say
that the men holding this absolute, irresponsible power, must, be
men choser® by the people (or portions of them) to hold it. A
man is none the less a slave because he is allowed to choose a
new master once in a term of years. Neither are a people any
the less slaves because permitted periodically to choose new
masters. \What makes them slaves i3 the fact that they now are,
and are always hereafter to be, in the hands of men whose power
over them is, and always is to be, absolute and irresponsible.*

The right of absolute and irresponsible dominion is the right
of properiy, and the right of property is the right of absolute,
irresponsible dominion. The two are identical; the one neces-
sarily implying the other, Neither can exist without the other.
If, therefore, Congress have that absolute and irresponsible law-
making power, which the Constitution — according to their in-
terpretation of it — gives them, it can only be because they own
us as property. If they own us as property, they are our mas-
ters, and their willis our law. If they do not own us as prop-
erty, they are not our masters, and their will, as suck, is of no
authority over us.

But these men who claim and exercise this absolate and irre-
sponsible dominion over us, dare not be consistent, and claim
either to be our masters, or to own us as property. They say
they are only our servants, agents, attorneys, and representatives.
But this declaration involves an absurdity, a contradiction. No
man can be my servant, agent, attorney,.or representative, and
be, at the same time, uncontrollable by me, and irresponsi-
ble to me for his acts. It is of no importance that I appointed
him, and put all power in his hands. If I made him uncontrol-
lable by me,and irresponsible to me, he is no longer my servant,
agent, attoi'ney, or representative. If I gavehim absolute, irre-

= Of what appreciable value is it to any man, as an Individual, that he is
allowed a voice in choosing these public masters? His voice is only one
of several millions.
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sponsible power over my property, I gave him the property. If
I gave him absolute, irresponsible power over myself, I made
him my master, and gave myself to him as a slave. *And it is of
no importance whether I called him master or servant, agent or
owner. The only question i3, what power did I put into his
hands? Was it an absolute and irresponsible one? or a lim-
ited and responsible one ?

For still another reason they are neither our servants, agents,
attorneys, nor representatives. And that reason is, that we do not
make ourselves responsible for their acts. If a man is my ser-
vant, agent, or attorney, I necessarily make myself responsible
for all his acts done within the limits of the power I have in-
trusted to him. If I have intrusted him, as my agent, with
either absolute power, or any power at all, over the persons or
properties of other men than myself, I thereby necessarily make
myself responsible to those other persous for any injuries he may
do them, so long as he acts within the limits of the power I have
granted him. But no individual who niay be injured in his per-
son or property, by acts of Congress,can come to the individual
electors, and hold them responsible for these acts of their so-
called agents or representatives. This fact proves that these pre-
tended agents of the people, of everybody,are really the agents
of nobody.

If, then, nobody is individually responsible for the acts of Con-
gress, the members of Congress are nobody’s agents. And if
they are nobody’s agents, they are themselves individually re-
sponsible for their own acts, and for the acts of all whom they
employ. And the authority they are exercising is simply their
own individuall authority; and, by the law of nature — the high-
est of all laws — anybody injured by their acts, anybody who
is deprived by them of his property or his liberty, has the same
right to hold them individually responsible, that he has to hold any
other trespasser individually responsible. He has the same right

The Online Library of Liberty <oll.libertyfund.org> Page 195



26

to resist them, and their agents, that he has to resist any other
trespassers.

VIIL

It is plain, then, that on general principles of law and reason
— such principles as we all act upon in courts of justice and in
common life —the Constitution is no contract; that it binds
nobody, and never did bind anybody; and- that all those who
pretend to act by its authority, are really acting without any
legitimate authority at all; that, on general principles of law
and reason, they are mecre usurpers, and that everybody not
only has the right, but is morally bound, to treat them as such.

If the people of this country wish to maintain such a govern-
ment as the Constitution describes, there is no reason in the
world why they should not sign the instrument itself, and thus
make known their wishes in an open, authentic manner; in
guch manner as the common sense and cxperience of mankind
have shown to be reasonable and necessary in such cases; and
in such manner as to make themselves (as they ought to do) individ-
ually responsible for the acts of the government. DBut the people
have never been asked to sign it. And the only reason why
they have never been asked to sign it, has been that it has Leen
known that they never would sign it; that they were neither
such fools nor knaves as they must needs have been to be will-
ing to sign it; that (at least as it bas been practically inter.
preted) it is not what any sensible and lonest man wants for
himself; nor such as be has any right to impose upon others.
It is, to all moral intents and purposes, as destitute of obligation
es the compacts which robbers and thieves and pirates enter
into with each ather, but ncver sign.

If any considerable number of the people believe the Consti-
tution to be good, why do they not sign it themsclves, and make
laws for, and administer them upon, each other; leaving all
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other persons (who do not interfere with them) in peace? Un-
til they have tried the experiment for themselves, how can they
have the face to impose the Constitution upon, or even to recom-
mend it to, others? Plainly the reason for such absurd and in-
consistent conduct is that they want the Constitution, not solely
for any honest or legitimate use it can be of to themselves or
others, but for the dishonest and illegitimate power it gives
them over the persons and propertics of others. DBut for this
latter reason, all their eulogiums on the Constitution, all their
exhortations, and all their cxpenditures of money and blood to
sustain it, would be wanting.

VIIL

The Constitution itgelf, then, being of no authority, on what
authority does our government practically rest? On what
ground can those who pretend to administer it, claim the right
to seize men’s property, to restrain them of their natural liberty
of action, industry, and trade, and to kill all who deny their au-
thority to dispose of men's properties, liberties, and lives at their
pleasure or discretion ?

The most they can say, in answer to this question, is, that some
half, two-thirds, or three-fourths of the male adults of thé country
have a tacit understanding that they will maintain a'government
under the Constitution; that they will select, by ballot, the per-
gons to administer it; and that those persons who may receive a
majority, or a plurality, of their ballots, shall act as their repre-
sentatives, and administer the Constitution in their name, and
by their authority.

But this tacit understanding (admitting it to exist) cannot at
all justify the conclusion drawn from it. A tacit understanding
between A, B, and C, that they will, by ballot, depute D as
their agent, to deprive me of my property, liberty, or life, can-
not at all authorize D to do so. He is none the less a robber,
tyrant, and murderer, because he claims to act as their agent,
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- than he would be if he avowedly acted on his own responsibillty
alone. )

Neither am I bound to recognize him as their agent, nor can
he legitimately claim to be their agent, when he brings no writ-
ten anthority from them accrediting him as such. I am under no
obligation to take his word as to who his principals may be, or
whether be hasany. Bringing no credentials, I have a right to say
he has no such authority even as he claims to have: and that he
is therefore intending to rob, enslave, or murder me on his own
account,

This tacit understanding, therefore, among the voters of the
country, amounts to nothing as an authority to their agents.
Neither do the ballots by which they select their agents, avail any
more than does their tacit understanding; for their ballots
are given in secret, and therefore in a way to avoid any personal
responsibility for the acts of their agents.

No body of men can be said to authorize a man to act as their
agent, to the injury of a third person, unless they do it in so
open and authentic a manner a3 to make themselves personally
responsible for his acts. None of the voters in this country.
appoint their political agents in any open authentic manner, or
in any manper to make themselves responmsible for their acts.
Therefore these pretended agents cannot legitimately claim to be
really agents. Somebody must be responsible for the acts of
these pretended agents; and if they cannot show any open and
authentic credentials from their principals, they cannot, in law
or reason, be said to bave any principals. The maxim applies
here, that what does not ap pea:r, does not exist. If they can
show no principals, they have none.

But cven these pretended agents do not themselves know
who their pretended principals are. These latter act in secret;
for acting by secret ballot is acting in secret as much as if they
were to meet in secret conclave in the darkness of the night. And
they are personally as much unknown to the agents they select,
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as they are to others. No pretended agent therefore can ever
know by whose ballots he is selected, or consequently who his
real principals are. Not knowing who his principals are, he
has no right to eay that he has any. He can, at most, say only
that he is the agent of a secret band of robbers and murderers,
who are bound by; that faith which prevails among confederates
in crime, to stand by him, if his acte, done in their name, shall be
resisted.

Men Lonestly engaged in attempting to establish justice in the
world, have no occasion thus to actinsecret ; or to appoint agents
to do acts for which they (the principals) are not willing to be
responsible. :

The secret ballot makes a secret government; and a secret
government i3 a secret band of robbers and murderers. Open
despotism is better than this. The single despot stands out in
the face of all men, and says: I am the State: My will is law:
I am your master: I take the responsibility of my acts: The only
arbiter I acknowledge is the sword: If any one denies my right,
let him try conclusions with me.

But a secret government is little less than a government of
assassins, Under it, a man knows not who his tyrants are, until
they have struck, and perhaps not then. He may guess, before-
hand, as to some of his immediate neighbors. But he really
knows nothing. The man to whom he would most naturally fiy
for protection, may prove an enemy, when the time of trial comes,

This is the kind of government we have; and it is the only
one we are likely to have, until men are ready to say: We will
consent to no Constitution, except such an one as we are neither
ashamed nor afraid to sign; and we will authorize no govern-
ment to do any thing in our name which we are not willing to
be ‘personally responsible for.
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IX.

What is the motive to the secret ballot ? This, and only this:
Like other confederates in crime, those who use it are not friends,
but enemies; and they are afraid to be known, and to have their
individual doings known, even to each other. They can con-
trive to bring about a sufficient understanding to enable them to
act in concert against other persons; but beyond this they have
no confidence, and no friendship, among themselves. In fact,
they are engaged quite as much in schemes for plundering each
other, as in plundering those who are not of them. And it is
perfectly well understood among them that the strongest party
among them will, in certain contingencies, murder each other by
the hundreds of thousands (as they lately did do) to accomplish
their purposes against cach other. Hence they dare not be
known, and have their individual doings known, even to each
other. And this is avowedly the only reason for the ballot: for
o secret government; a government by secret bands of robbers
and murderers. And we are insane enough to call this liberty!
To be a member of this secret band of robbers and murderers
is esteemed a privilege and an honor! Without this privilege,
a man is considered a slave; but with it a free man! With it
he is considered a free man, because he has the same power to
secretly (by sccret ballot) procure the robbery, enslavement,
and murder of another man, that that other man has to procure
his robbery, enslavement, and murder. And this they call equal
rights!

If any number of men, many or few, claim the right to govern
the people of this country, let them make and sign an open
compact with each other to do so. Let them thus make tllnem-
gelves individually known to those whom they propose to govern.
And let them thus openly take the legitimate responsibility of
their acts. How many of those who now support the Constita-
tion, will ever do this? How many will ever dare openly pro-
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claim their vight to govern ? or take the legitimate responsibility
of their acts? Not onel

X.

It is obvious that, on general principles of law and reason,
there exists no such thing as & government created by, or resting
upon, any consent, compact, or agreement of “the people of the
United States " with each other; that the only visible, tangible,
responsible government that exists, is that of a few individuals
only, who act in concert, and call themseclves by the several
names of scpators, representatives, presidents, judges, marshals,
treasurers, collectors, generals, colonels, captains, &e., &e.

On general principles of law and reason, it is of no importance
whatever that these few individuals profess to be the agents and
representatives of # the people of the United States ”; since they
can show no credentials from the people themsclves; they were
never appointed as agents or representatives in any open authen-
tic manner; they do not themselves know, and have no mcans
of knowing, and caunot.prove, who their principals (as they call
them) are individually; and consequently cannot, in law or
reason, be said to have any principals at all.

1t is obvious, too, that if these alleged principals ever did ap-
point these pretended agents, or representatives, they appointed
them sccretly (by secret ballot), and in a way to avoid all per-
sonal respousibility for their acts; that, at most, these, alleged
principals put these pretended agents forward for the most erim-
inal purposes, viz.: to plunder the people of their property, and
restrain them of their liberty; and that the only authority that
thesc alleged principals bave for so doing, is simply a tacit un-
derstanding among themselves that they will imprison, shoot, or
hang every man who resists the exactions and restraints which
thei1 agents or representatives may impose upon themwm,

Thus it is obvious that the only visible, tangible government we
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have is made up of these professed agents or representatives of a
secret band of robbers and murderers, who, to cover up, or gloss
over, their robberies and murders, have taken to themselves the
title of #the people of the United States; " and who, on the pre-
tence of being “the people of the United States,” assert their
right to subject to their dominion, and to control and dispose of
at their pleasure, all property and persons found in the United
States,

XL

On general principles of law and reason, the oaths which
these pretended agents of the people take “ to support the Con-
stitution,” are of no validity or obligation. And why? For
this, if for no other reason, viz. that they are given to nobody.
There is no privity, (as the lawyers say), — that is, no mutual
recognition, consent and agreement — between those who tuke
these oaths, and any other persons.

If I go upon Boston Common, and in the presence of a hun-
dred thousand people, men, women and children, with whom I
have no contract on the subject, take an oath that I will enforce
upon them the laws of Moses, of Lycurgus, of Solon, of Justi-
nian, or of Alfred, that oath is,on general principles of law and
reason, of no obligation. It is of no oblization, not merely be-
cause it is intrinsically a criminal one, but also because it is given
to nobody, and consequently pledges my faith to nobody, It is
m:rely given to the winds.

It would not alter the case at all to say that, among these
bundred thousand persons, in whose presence the oath was
‘taken, there were two, three, or five thousand male adults, who
had secretly—by secret ballot, and in a way Eo_avoid making
themselves individually known to me, or to the remainder of the
hundred thousand — designated me as their agent to rule, con-
trol, plunder, and, if need be, murder, these hundred thousand
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people. The fact that they had designated me secretly, and in a
manner to prevent my knowing them individually, prevents all
privity between them and me; and consequently makes it impos-
sible that there can be any contract, or pledge of faith, on my
part towards them; for it is impossiole that I can pledge my
faith, in any legal sense, to a man whom I neither know, nor
have any means of knowing, individually.

So far as I am concerned, then, these two, three, or five thou-
sand persons are a secret band of robbers and murderers, who
have secretly, and in a way to save themselves from all respon-
sibility for my acts, designated me as their agent; and have,
through some other agent, or pretended agent, made their
wishes known to me. But being, nevertheless, individually un-
known to me, and kaving no open, authentic contract with me,
my oath is, on general principles of law and reasor, of no va.
lidity as o pledge of faith to them. And being no pledge of
faith o them, it is no pledge of faith to anybody. It is mere
idle wind. At most, it is only a pledge of faith to an unknown
band of robbers and murderers, whose instrument for plunder-
ing and murdering other people, I thus publicly confess myself
to be. And it has no other obligation than a similar oath given
to any other unknown body of pirates, robbers, and murderers.

For these reasons the oath taken by members of Congress,
“ to support the Constitution,” are, on general principles of law
and reason, of no validity. They are not only criminal in
themselves, and therefore void; but they are also void for the
further reason that they are given to nobody.

It cannot be said that, in any legitimate or legal sense, they are
given to ¢ the people of the United States;” because neither the
whole, nor any large proportion of the whole, people of the United
States ever, either openly or secretly, appointed or designated
these men as their agents to carry the Constitution into effect.
The great body of the people — that is, men, women and chil-

dren — were never asked, or even permitted, to signify, in any
3
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Jormal manper, cither openly or sceretly, their choice or wish on
the subject. The most that these members of Congress can
gay, in favor of their appointment, is simply this: Each one
can say for himself:

. T have evidence satisfactory to myself, that there exists, scat-
tered throughout the country, a band of men, having a tacit un-
derstanding with cach other,’and calling themselves “the peo-
ple of the United States,” whose general purposes are to
control and plunder each other, and all other persons in the
country, and, so far as they can, even in neighboring countries;
and to kill every man who shall attempt to defend his person
and property against their schemes of plunder and dominion.
Who these men are, individually, I have no certain means of
knowing, for they sign no papers. and give no open, authentic
evidence of their individual membership. They are not known
individually even to each other. They are apparently as much
afraid of being individually known to cach other, as of leing
known to other persons. Hence they ordirarily have no mode
either of exercising, or of making known, their individual men-
bership, otherwise than by giving their votes secretly for certain
agents to do their will. DBut although these men are individu-
ally unknown, both to each other and to other persouns, it i3
generally understood in the country that none Lut male persons,
of the age of twenty-one years and upwards, can be members.
It is also generally understood that a// male persons, born in the
country, having certain complexions, and (in some localities) cer-
tain amounts of property, and (in certain cases) even persons
of foreign birth, are permitted to be members. But it appears
that usually not more than one-half, two-thirds. or, in some
cases, three-fourths, of all who are thus permitied to become
members of the band, ever exercise, or consequently prove, their
actual membership, in. the only mode in which they ordinarily
can exercise or prove it, viz., by giving their votes secret/y for
the officers or agents of the band. The number of these secret
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votes, so far as we have any account of them, varies greatly
from ycar to year, thus tending to prove that the band, instead
of being a permanent organization, is a merely pro tempore affair
with those who choose to act with it for the time being. The
gross number of these secret votes, or what purports to be
their gross number, in different localities, is occasionally pub-
lished. Whether these reports are accurate or not, we have no
means of knowing. It is generally supposed that great frauds
are often committed in depositing them. They are understood
to e received and counted by certain men, who are themsclves
appointed for that purpose by the same secret process by which
all other officers and agents of the band arc selected. Accord-
ing to the reports of theso receivers of votes (for whose accu-
racy or honesty, howerer, I cannot vouch), and according to my
best knowledge of the whole number of male’ persons “in my
district,” who (it is supposed) were permitted to vote, it would
appear that one-half, two-thirds or three-fourths actually did
vote. Who the men were, individually, who cast these votes, I
havre no knowledge, for the whole thing was done secretly. But
of the sccret votes thus given for what they call a  member of
Congress,” the reccivers reported that I had a majority, or at
least a larger number than any other one person. And it is only
by virtue of such a designation that I am now here to act in con-
cert with other persons similarly selected in other parts of the
country. It is understood among those who sent me here, that
all the persons so selected, will, on coming together at the City
of Washington, take an oath in each other's presence “to sup-
port the Constitution of the United States.” DBy this is meant
a certain paper that was drawn up eighty years ago. It was
never signed by anybody, and apparently has no obligation, and
never had any obligation, as a contract. In fact, few persons
ever read it, and doubtless much tho largest number of those
who voted for me and the others, never even saw it, or now
pretend to know what it means. Nevertheless, it is often spoken
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of in the country as # the Constitation of the United States;
and for some reason or another, the men who sent me here,
seem to expect that I, and all with whom I act, will swear to
carry this Constitution into effect. I am therefore ready to take
this oath, and to co-dperat_e with all others, similarly selected,
who are ready to take the same oath.

This is the most that any member of Congress can say in
proof that he has any constituency; that he represents any-
body; that his oath “to support the Constitution,” is given to
anybody, or pledges his faith to anybody. He has no open,
written, or other authentic evidence, such as is required in all
other cases, that he was ever appointed the agent or representa.
tive of anybody. He has no written power of attorney from
any single individual. He has no such legal knowledge as is
required in all other cases, by which he can identify a single
one of those who pretend to have appointed him to represent
them.

Of course his oath, professedly given to them, to support the
Constitution,” i3, on general principles of lJaw and reason, an
oath given to nobody. It pledges his faith to nobody. If he
fails to fulfil his oath, not a single person can come forward,
and say to him, you have betrayed me, or broken faith with me.

No one can come forward and say to him: I appointed you
my attorney to act for me. I required you to swear that, as my
attorney, you would support the Constitution. You promised
me that you would do so; and now you have forfeited the oath
you gave to me. No single individual can say this.

No open, avowed, or responsible gssociation, or body of men,
can come forward and say to him: F¥e appointed you our attor-
ney, to act for us. Fe required you to swear that, as our attor-
ney, you would support the Constitution. You promised us
that you would do so; and now you have forfeited the oath you
gave to us. '

No open, avowed, or responsible association, or body of men,
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can say this to him; because there is no such association or
body of men in existence. If any one should assert that there
is such an association, let him prove, if he can, who compose it.
Let him produce, if he can, any open, written, or other authentic
contract, signed or agreed to by these men; forming themselves
into an association; making themselves known as such to the
world ; appointing him as their agent; and making themselves
individually, or as an association, responsible for his acts, done
by their authority. Until all this can be shown, no one can say
that, in any legitimato sense, there is any such association; or
that he is their agent; or that Le ever gave his oath o them;
or ever pledged his faith to them.

On gencral principles of law and reason, it would be a suffi-
cient answer for him to say, to all individuals, and all pretended
associations of individuals, who should accuse him of a breach of
faith to them:

I never knew you. Where i3 your evidence that you, either
indiv_idua:IIy or collectively, ever appointed me your attorney?
that you ever required me to swear to you, that, as your attorney,
I would support the Constitution? or that I have now broken
any faith I ever pledged ¢o you? You may, or you may not, be
members of that secret band of robbers and murderers, who act
in sccret; appoint their agents by a secret ballot; who keep
themselves tndividually unknown even to the agents they thus
appoint; and who, therefore, cannot claim that they have any
agents; or that any of their pretended agents ever gave his
oath, or pledged his faith, to them. I repudiate you altogether.
My oath was given to others, with whom you have nothing to
do; or it was idle wind, given only to the idle winds. DBegone!

XIL

For the same reasons, the oaths of all the other pretended
agents of this secret band of robbers and murderers are, on
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general principles of law and reason, equally destitute of obli-
gation. They are given to nobody; but only to the winds.

The oaths of the tax-gatherers and treasurers of the band, are,
on general principles of law and reason, of no validity. If any
tax gatherer, for example, should put the money he receives into
his own pocket, and refuse to part with it, the members of this
band could not say to him: You collected that money as our
agent, and for our uses; and you swore to pay it over to us, or
to those we should appoint to receive it. You have betrayed
us, and broken faith with us.

It would be a sufficient answer for him to say to them:

I never knew you. You never made yourselves individually
known to me. I never gave my oath to you, as individuals.
You may, or you may not, be members of that secret band, who
appoint agents to rob and murder other people; but who are
cautions not to make themselves individually known, either to
such agents, or to those whom their agents are commissioned to
rob., If you are members of that band, you have given me no
proof of it, and you have no proof that you ever commissioned
me to rob others for your benefit. I never knew you, as indi-
viduals, and of course never promised- you that I would pay
over to you the proceeds of my robberies. I committed my rob-
beries on my own account, and for my own profit. If you
thought I was fool enough to allow you to keep yourselves con-
cealed, and use me a3 your tool for robbing other persons; or
that I would take all the personal risk of the robberies, and pay
over the proceeds to you, you were particularly simple. As [
took all the risk of my robberies, I propose to take all the pro-
fits. Begonc! You are fools, as well as villains. If I gave
my oath to anybody, I gave it to other persons than you, But
I really gave it to nobody. I only gave it to the winds. It
answered my purposes at the time. It enabled me to get the
money I was after, and now I propose to keep it. If you ex-
pected me to pay it over to you, you relied only upon that honor
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that is said to prevail among thieves. You now understanl
that that is a very poor reliance. I trust you may become wise
enough to vever rely upon it again. If I have any duty in tho
matter, it is to give back the money to those from whom I took
it; not to pay it over to such villains as you.

XIIL

On general principles of law and reason, the oaths which for-
cigners take, on coming here, and being « naturalized ” (as it is
called), are of no validity. They are necessarily given to nobody ;
because there is no open, authentic association, to which they
can join themselves; or to whom, as individuals, they can pledge
their faith. Nosuch association, or organization, as“ the peo-
ple of the United States,” having ever been formed by any open,
written, authentic, or voluntary contract, there i3, on general
principles of law and reason, no such association, or organiza.
tion, in existence. And all oaths that purport to be given to
such an association are necessarily given only to the winds.
They cannot be said to be given to any man, or body of men, as
individuals, because no man, or body of men, can come forward
with any proof that the oaths were given to them, as individuals,
or to any association of which they are members. To say that
there is a tacit uuderstanding among a portion of the male
adults of the country, that they will call themselves # the people
of the United States,"' and that they will act in concert in sub-
jecting the remainder of the pcople of the United States to their
dominion; but that they will keep themselves personally con-
cealed by doing all their acts secretly, is wholly insufficient, on
general principles of law and reason, to prove the existence of
any such assdciation, or organization, as “the people of the
United States;” or conscquently to prove that the oaths of for-
cigners were given to any such association.
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XI1V.

On general principles of law and reason, all the oaths which,
since the war, have been given by Southern men, that they will
obey the laws of Congress, support the Union, and the like, are
of no validity. Such oaths are invalid, not only because they
were extorted by military power, and threats of confiscation,
and because they are in contravention of men’s natural right to
do as they please about supporting the government, but a/so be-
cause they were given to nob»dy. They were nominally given to
“the United States.” Butbeing nominally given to % the United
States,” they were necessarily given to nobody, because, on gen-
eral principles of law and reason, there were no 4 United States,”
to whom the oaths could be given. That is to say, there was
no open, authentic, avowed, legitimate association, corporation,
or body of men, known as “the United States,” or as “the pco-
ple of the United States,” to whom the oaths could have been
given. If anybody says there was such a corporation, let him
state who were the individuals that composed it, and how and
when they became a corporation. Were Mr. A, Mr. B, and
Mr. C members of it? If so, where are their signatures?
Where the evidence of their membership? Where the record ?
Where the open, authentic proof? There i3 none. Therefore,
in law and reason, there was no such corporation.

On general principles of law and reason, every corporation,
as3ociation, or organized body of men, having a legitimate corpo-
rate existence, and legitimate corporate rights, must consist of
certain known individuals, who can prore, by legitimate and rea-
sonable evidence, their membership. But nothing of this kin‘d can
be proved in regard to the corporation, or body of men, who
call themselves “the United States.” Not a man of them, in
all the Northern States, can prove by any legitimate evidence,
such as is required to prove membership in other legal corpora-
tions, that he himself, or any other man whom he can name, is
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a member of any corporation or association called “ the United
States,” or ¢ the people of the United States,” or, consequently,
that there is any such corporation. And since no such corpo-
ration can be proved to exist, it cannot of course be proved that
the oaths of Southern men were given to any such corporation.
The most that can be claimed is that the oaths were given to a
secret band of robbers and murderers, who called themselves
“the United States,” and extorted those oaths. But that cer-
tainly is not enough to prove that the oaths are of any obliga-
tion.

Xv.

On general priaciples of law and reason, the oaths of soldiors,
that they will serve a given number of years, that they will
obey the orders of their superior officers, that they will bear
true allegiance to the government, and so forth, are of no obli-
gation. Independently of the criminality of an oath, that, for a
given number of years, he will kill all whom he may be com-
manded to kill, without exercising his own judgmeut or con-
science as to the justice or mecessity of such killing, there is
this further reason why a soldier’s oath is of no obligation, viz.
that, like all the other oaths that have now been hentioned, ¢ is
given to nobody. There being, in no legitimate sense, any such
corporation, or nation, as “the United States,” nor, consequently,
in any legitimate sense, any such government as “the govern-
ment of the United States,” a soldier’s oath given to, or contract
made with, such nation or government, i3 necessarily an oath
given to, or a contract made with, nobody. Consequently such
oath or contract can be of no obligation.

XVI

On general principles of law and reason, the treaties, so
called, which purport to be entered into with other natious, by
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certain persons calling themselves ambassadors, sccretaries,
presidents, and senators of the United States, in the name, and
on behalf, of # the people of the United States,” are of no valid-
ity. These so-called ambassadors, secretaries, presidents, and
senators, who claim to be the agents of < the people of the
United States,” for making these treaties, can show no open,
written, or other authentic evidence that either the whole # peo-
ple of the United States,” or any other open, avowed, responsi-
ble body of men, calling themselves by that name, ever author-
ized these pretended ambadsadors and others to make treaties
in the name of) or binding upon any one of, “the people of the
United States.” Neither can they show any open, written, or
other authentic evidence that cither the whole ¢ people of the
United States,” or any other open, avowed, responsible body of
men, calling themselves by that name, ever authorized these
pretended ambassadors, secretaries, and others, in their name
and behalf, to recognize certain other persons, calling themselves
emperors, kings, quecens, and the like, as the rightful rulers,
sovereigns, masters, or representatives of the different peoples
whom they assume to govern, to represent, and to bind.

The “nations,” as they are called, with whom our pretended
ambassadors, sccretaries, presidents and senators profess to
make treaties, are as much myths as our own. On general
principles of law and recason, there are no such “nations.”
That is to say, ncither the whole people of England, for exam-
ple, nor any open. avowed, responsible body of men, calling
themselves by that name, ever, by any open, written, or other
authentic contract with each other, formed themselves into any
bona fide, legitimate association or organization, or authorized
any king, queen, or other representative to make treaties in their
name, or to bind them, either individually, or as an association,
by such treaties.

Our pretended treaties, then, being made with no legitimate
or bona fide nations, or representatives of nations, and being
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to act for us, have intrinsically no more validity than a pre-
tended treaty made by the Man in the Moon with the king of
the Pleiades.

XVIL

On general principles of law and reason, debts contracted in
the name of “the United States,” or of “the people of the
United States,” are of no validity. °It i3 utterly absurd to pre-
tend that debts to the amount of tweaty-five hundred millions of
dollars are bindiag upon thirty-five or forty millions of people,
when there is not a particle of legitimate cvidence — such as
would be required to prove a private debt — that can be pro-
duced against any one of them, that either he, or his properly
authorized attorney, ever contracted to pay one cent.

Certainly, neither the whole people of the United States, nor
any number of them, ever separately or individually contracted
to pay a cent of these debts.

Certainly, also, neither the whole people of the United States,
nor any number of them, ever, by any open, written, or other au-
thentic and voluntary contract, united themselves as a firm, cor-
poration, or association, by the name of #the United Statcs,” or
“the people of the United States,” and authorized their azents to
contract debts in their name.

Certainly, too, there i3 in existence no such firm, corporation,
or association as “the United States,” or # the people of the United
States,” formed by any open, written, or other authentic and vol.
untary contract, and having corporate property with which to
pay these debts.

How, then, i3 it possible, on any general principle of law or
reason, that debts that are binding upon nobody individually,
can be binding upon forty millions of people collectively, when,
on general and legitimate principles of law and reason, these
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forty millions of people neither have, nor ever had, any corpo-
rate property ? never made any corporate or individual contract ?
and ncither have, nor ever had, any corporate existence ?

Who, then, created these debts, in the name of % the United
States?” Why, at most, only a few persons, calling themsclves
“ members of Congress,” &c. who pretended to represent % the
people of the United States,” but who really represeated only a
secret band of robbers and murderers, who wanted money to
carry on the robberies and murders in which they were then
engaged; and who intended to extort from the future people of
the United States, by robbery and threats of murder (and real
murder, if that should prove necessary), the means to pay these
debts.

This band of robbers and murderers, who were the real prin-
cipals in contracting these debts, is a secret one, because it3
members have never entered into any open, written, avowed, or
authentic cortract, by which they may be individually known to
the world, or even to each other.- Their real or pretended rep-
resentatives, who contracted these debts in their name, were se-
lected (if sclected at all) for that purpose secretly (by secret
ballot), and in a way to furnish evidence against none of the
principals tndividually ; and these principals were really known
individually neither to their pretended representatives who con-
‘tracted these debts in their behalf, nor to those who lent the
money. The money, therefore, was all borrowed and lent in
the dark; that is, by men who did not see each other’s faces, or
know each other’s names; who could not then, and cannot now,
identify each other as principals in the transactions; and who
consequently can prove no contract with each other.

Furthermore, the money was all lent and borrowed for crim-
inal purposes; that is, for purposes of robbery and murder; and
for this reason the contracts were all intrinsically void; and
would have been so, even though the real parties, borrowers and
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lenders, had come face to face, and made their contracts openly,
in their own proper names.

Furthermore, this secret band of robbers and murderers, who
were the real borrowers of this money, having no legitimate
corporate existence, have no corporate property with which to
pay these debts. They do indeed pretend to own large tracts
of wild lands, lying between the Atlantic and Pacific Oceans,
and between the Gulf of Mgxico and the North Pole. DBut, on
general principles of law and reason, they might as well pre-
tend to own the Atlantic and Pacific Oceans themselves; or the
atmosphere and the sunlight; and to hold them, and dispose of
them, for the payment of these debts.

Having no corporate property with which to pay what pur-
ports to be their corporate debts, this secret band of robbers
and murderers are really bankrupt. They have nothing to pay
with. In fact, they do not propose to pay their debts other-
wise than from the procceds of their future robberies and mur.
ders. These are cénfessedly their sole reliance; and were
known to be such by the lenders of the moaey, at the time the
money was lent.  And it was, therefore, virtually a part of the
contract, that the money should be repaid only from the pro-
ceeds of these future robberies and murders. For this reason,
if for no other, the contracts were void from the beginning.

In fact, these apparently two classes, borrowers and lenders,
were really one and the same class. They borrowed and lent
money from and to themselves. They themsclves were not only
part and parcel, but the very life and soul, of this secret band
of robbers and murderers, who borrowed and spent the money.
Individually they furnished mouney for a common enterprise;
taking, in return, what purported to be corporate promises for
individual loans. The only excuse they had for taking these
so-called corporate promises of, for individual loans by, the
same parties, was that they might have some apparent excuse
for the future robberies of the band (that is, to pay the debts of
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the corporation), and that they might also know what shares
they were to be respectively entitled to out of the proceeds of
their, future robberies.

Finally, if these debts had been created for the most inno-
cent and honest.purposes, and in the most open and honest
manncr, by the real parties to the contracts, these parties could
thereby have Lound nobody but themselves, and no property
but their own. They could have bound nobody that should
have core after them, and no property subsequently created by,
or belonging to, other persons.

XVIIIL

The Constitution having never been signed by anybody; and
there being no other open, wiitten, or authentic contract be-
tween any parties whatever, by virtue of which the United
States government, so called, is maintained; and it being well
known that none but male ‘persons, of twenty-one years of age
and upwards, are allowed any voice in the government; and it
being also well known that a large number of these adult per-
sons scldom or never vote at all; and that all those who do
vote, do so sccretly (by secret ballot), and in a way to prevent
their individual votes being known, either to the world, or even
to each other; and consequently in a way to make no one openly
responsible for the acts of their agents, or representatives, — all
these tlings being known, the questions arise: /Vho compose
the real governing power in the country? Who are the men,
the responsible men, who rob us of our property? Restrain us of
our liberty? Subject us to their arbitrary dominion? And
devastate our homes, and shoot us down by the hundreds of thou-
sands, if we resist? How shall we find these men? How shall
we know them from others? How shall we defend ourselves
and our property against them? Who, of our neighbors, are
members of this secret band of robbers and murderers? How
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can we know which are their houses, that wo may burn or de-
molish them? Which their property, that we may destroy it?
Which their persons, that we may kill them, and rid the world
and ourselves of such tyrants and monsters ?

These are questions that must be answered, before men can
be free; before they can protect themselves against this sceret
band of robbers and murderers, who now pl\mder, enslave, and
destroy them.

The answer to these questions is, that only those who have
the will and the power to shoot down their fellow men, are the
real rulers in this, as in all other (so called) civilized countries;
for by no others will civilized men be robbed, or enslaved.

Among savages, mere physical strength, on the part of one
man, may enable him to rob, enslave, or kill another man.
Among barbarians, mere physical strength, on the part of a body
of men, disciplined, and acting in concert, though with very little
money or other wealth, may, under some circumstances, enable
them to rob, cuslave, or kill another body of men,as numerous,
or perhaps even more numerous, than themselves. And among
both savages and barbarians, mere want may sometimes compel
one man to sellhimself as a slave to another. But with (socalled)
civilized peoples, among whom knowledge, wealth, and the means
of acting in concert, have Lecome diffused; and who have in-
vented such weapons and other means of defence as to render
mere physical strength of less importance; and by whom soldiers
in any requisitc number, and other instrumentalities of war in
any requisite amount, can always be had for money, the ques.
tion of war, and consequently the question of power, is little clse
than a merc question of money. As a necessary consequence,
those who stand ready to furnish this money, are the real rul.
ers. Itis so in Europe, and it is so in this country.

In Europe, the ‘nominal rulers, the emperors and kings and
parliaments, are anything but the real rulers of their respective
countries. They are little or nothing else than mere tools, em-
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ployed by the wealthy to rob, enslave, and (if need be) murder
those who have less wealth, or none at all.

The Rothschilds, and that class of money-lenders of whom
they are the representatives and agents,— men who never think
of lending a shilling to their next-door neighbors, for purposes
of honest industry, unless upon the most ample security, and at
the highest rate of interest, — stand ready, at all times, to lend
money in unlimited amounts to those robbers and murderers,
who call themselves governments, to be expended in shooting
down those who do not submit quietly to being robbed and
enslaved.

They lend their money in this manner, knowing that it is to
be expended in murdering their fellow men, for simply seeking
their liberty and their rights; knowing also that neither the
interest nor the principal will ever be paid, except as it will be
extorted under terror of the repetition of such murders as those
for which the money lent is to be expended.

These money-lenders, the Rothschilds, for example, say to
themselves: If we lend a hundred millions sterling to the Queen
and Parliament of England, it will enable them to murder tweaty,
fifty, or a hundred thousand people in England, Ireland, or India;
and the terror inspired by such- wholesale murder, will cnable
them to keep the whole people of those countries in subjection
for twenty, or perhaps fifty, years to come; to control all their
trade and industry; and to extort from them largo amounts of
money, under the name of taxes; and from the wealth thus ex-
torted from them, they (the Queen and Parliament) can afford
to pay us a higher rate of interest for our money than we can
get in any other way, Or, if we lend this sum to the Emperor
of Austria, it will enable him to murder so many of his people
as to strike terror into the rest, and tltus enable him to keep
them in subjection, and extort money from them, for twenty or
fifty years to come. And they say the same in regard to the
Emperor of Russia, the King of Prussia, the Emperor of France,

The Online Library of Liberty <oll.libertyfund.org> Page 218



49

or any other ruler, 80 called, who, in their judgment, will be able,
by murdering a reasonable portion of his people, to keep the
rest in subjection, and extort money from them, for a long time
to come, to pay the interest and principal of the money lent
him.

And why are these men 8o ready to lend money for murdering,
their fellow men? Solely for this reason, viz., that such loans
are considered better investments than loaus for purposes of
honest industry. They pay higher rates of interest; and it is
less trouble to look after them. This is the whole matter.

The question of making these loans is, with these lenders, a
mere question of pecuniary profit. They lend mordey to be
expended in robbing, enslaving, and murdering their fellow men,
solely because, on the whole, such loans pay better than any
others. They are no respecters of persons, no superstitious
fools, that reverence monarchs. They care no more for a king,
or an emperor, than they do for a beggar, except as he is a better
customer, and can pay them better interest for their money. If
they doubt his ability to make his murders successful for main-
taining his power, and thus extorting money from his people in
future, they dismiss him as unceremoniously as they would dis.
miss any other hopeless bankrupt, who should want to borrow
money to save himself from open insolvency.

When these great lenders of blood-money, like the Rothschilds,
have loaned vast sums in this way, for purposes of murder, to
an emperor or & king, they sell out the bonds taken by them, in
small amounts, to anybody, and everybody, who are disposed
to buy them at satisfactory prices, to hold as investments. They
(the Rothschilds) thus soon get back their morey, with great
profits; and are now ready to lend money in the same way
again to any other robber and murderer, called an emperor or a-
king, who, they think, is likely to be successful in his robberies
and murders, and able to pay a good price for the money neces-

gary to carry them on.
4
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This business of lerding blood-money is one of the most thor-
oughly sordid, cold-blooded and criminal that was ever carried
on, to any considerable extent, amongst human beings. It is
like lending money to slave-traders, or to common robbers and
pirates, to be repaid out of their plunder. And the men who
loan money to governments, so called, for the purpose of ena-
bling the latter to rob, enslave, and murder their people, ar
among the greatest villains that the world has ever seen. And
they as much deserve to be hunted and killed (if they cannot
otherwise be got rid of) as any slave-traders, robbers, or pirates
that ever lived.

When these emperors and kings, so called, have obtained
their loans, they proceed to hire and train immense numbers of
professional murderers, called soldiers, and employ them in
shooting down all who resist their demands for money. In fact,
most of them keep large bodies of these murderers constantly
in their service, as their only means of enforcing their extor-
tions. There are now, I think, four or five millions of these
professional murderers constantly employed by the so-called
sovereigns of Europe. The enslaved people are, of course,
forced to support and pay all these murderers, as well as to
submit to all the other extortions which these murderers are
employed to enforce.

It is only in this way that most of the so-called governments
of Europe are maintained. These so-called governments are in
reality only great bands of robbers and murderers, organized,
disciplined, and constantly on the alert. And the so-called
sovereigns, in these different governments, are simply the heads,
or chiefs, of different bands of robbers and murderers. And
these heads or chiefs are dependent upon the lenders of blood-
money for the means to carry on their robberies and murders.
They could not sustain themselves a moment but for the loans
made to them by these blood-money loan-mongers. And their
first care is to maintain their credit with them; for they know
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their end is come, the instant their credit with them fails. Con-
sequently the first proceeds of their extortions are scrupulously
applied to the payment of the interest on their loans.

In addition to paying the interest on their bonds, they per-
haps grant to the holders of them great monqpolies in banking,
like the Banks of England, of France, and of Vienna; with
the agreement that these banks shall furnish money whenever,
in sudden emergencies, it may be necessary to shoot down more
of their people. Perhaps also, by means of tariffs on-competing
imports, they give great monopolies to certain branches of in-
dustry, in which these lenders of blood-moncy are engaged.
They also, by unequal taxation, exempt wholly or partially the
property of these loan-mongers, and throw corresponding bur-
dens upon those who are too poor and weak to resist.

Thus it is evident that all these men, who call themselves by
the high-sounding names of Emperors, Kings, Sovereigns, Mon.
archs, Most Christian Majesties, Most Catholic Majesties, High
Mightinesses, Most Serene and Potent Princes, and the like,
and who claim to rule “by the grace of God,” by “ Divine
Right,” — that is, by special authority from Heaven, — are in-
trinsically not only the merest miscreants and wretches, engaged
golely in plundering, enslaving, and murdering their fellow men,
but that they are also the merest hangers on, the servile, obse-
quious, fawning dependents and tools of these blood-money
loan-mongers, on whom they rely for the means to carry on their

.crimes. These loan-modgers, like the Rothschilds, laugh in their
sleeves, and say fo themselvei : These despicable creatures, who
call themselves emperors, and kings, and majesties, and most
gerene.and potent princes; who profess to wear crowns, and sit
on thrones; who "deck themselves with ribbons, and feathers,
and jewels; and surround themselves with hired flatterers and
lickspittles; and-whom we suffer to strut around, and palm
themselves off, upon fools and slaves, as sovereigns and law-
givers specially appointed by Almighty God; and to hold them-.
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selves out as the sole fountains of honors, and dignities, and
wealth, and power,—all these miscreants and impostors know
that we make them, and use them; that in us they live, move,
and have their being; that we require them (as the price of their
positions) to take upon themselves all the labor, all the danger,
and all the odium of all the crimes they commit for our profit;
and that we will unmake them, strip them of their gewgaws,
and send them out into the world as beggars, or give them over
to the vengeance of the people they have enslaved, the moment
they refuse to commit any crime we require of them, or to pay
over to us such share of the proceeds of their robberies as we
see fit to demand.

XIX.

Now, what is true in Europe, is substantially true in this
country. The difference is the immaterial one, that, in this
country, there is no visible, permanent head, or chief, of these
robbers and murderers, who call themselves « the government.”
That is to say, there is no one man, who calls himself the state,
or even emperor, king, or sovereign; no one who claims that
he and his children rule # by the Grace of God,” by “ Divine
Right,” or by special appointment from Heaven. ‘There are
only certain men, who call themselves presidents, senators, and
representatives, and claim to be the authorized agents, for the
time being, or for certain short periods, of all “the people of the
United States;” but who can show no credentials, or powers
of attorney, or any other open, authentic evidence that they are
so; and who notoriously are not"so; but are really only the
agents of a secret band of robbers and murderers, whom they
themselves do not know, and have no means. of knowing, individ-
ually; but who, they. trust, will openly or secretly, when the
crisis comes, sustain them in all their usurpations and crimes.

What is important to be noticed is, that these so-called presi-
dents, senators, and representatives, these pretended agents of all
“the people of.the United States,” the moment their exactions

The Online Library of Liberty <oll.libertyfund.org> Page 222



63

meet with ‘any formidable resistance from any portion of “the
people ” themselves, are obliged, like their co-robbers and maur-
derers in Europe, to fly at once to the lenders of blood money,
for the means to sustain their power. And they borrow their
money on the same principle, and for the.same purpose, viz.,
to be expended in shooting down all those “ people of the Uni-
ted States”—their own constituents and principals, as they
profess to call them — who resist the robberies and enslave-
ment which these borrowers of the money are practising upon
them. And they expect to repay the loans, if at all, only from
the proceeds of the future robberies, which they anticipate it
will be easy for them and their successors to perpetrate through
a long series of years, upon their pretended principals, if they
can but shoot down now some hundreds of thousands of them,
and thus strike terror into the rest.

Perhaps the facts were never made more evident, in any
country on the globe, than in our own, that these soulless blood-
money loan-mongers are,the real rulers; that they rule from
the most sordid and mercenary motives; that the ostensible
government, the presidents, senators, and representatives, so-
called, arq merely their tools; and that no ideas of, or regard
for, justice or liberty had anything to do in inducing them to
lend their money for the war. In proof of all this, look at the
following facts. '

Nearly a hundred years ago we professed to have got rid of
all that religious superstition, inculcated by a servile and corrupt
priesthood in Europe, that rulers, so called, derived their author-
ity directly from Heaven; and that it was consequently a relig-
ious duty on the part of the people to obey them. We professed
long ago to have learned that governments could rightfully exist
only by the free will, and on the voluntary support, of those who
might choose to sustain them. We all professed to have known
long ago, that the only legitimate objects of government were
the maintenance of liberty and justice equally for all. All this
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we had professed for nearly a hundred years. And we professed
to look with pity and contempt upon those ignorant, supersti-
tious, and enslaved peoples of Europe, who were so easily kept
in subjection by the frauds and force of priests and kings.
Notwithstanding all this, that we had learned, aud known, and
professed, for nearly a century, these lenders of blood money
had, for a long series of years previous to the war, bgen the
willing accomplices of the slave-holders in perverting the gov-
ernment from the purposes of liberty and justice, to the greatest
of crimes. They had been such accomplices for @ purely pecuniary
consideration, to wit, a control of the markets in the South; in
other words, the privilege of lolding the slave-holders them-
selves in industrial and commercial subjection to the manufac-
turers and merchants of the North (who afterwards furnished
the money for the war). And these Northern merchants and
manufacturers, these lenders of blood-money, were willing to
continue to be the accomplices of the slave-holders in the future,
for the same pecuniary consideration. But the slave-holders,
either doubting the fidelity of their Northern allies, or feeling
themselves strong enough to keep their slaves in subjection
without Northern assistance, would no- longer pay the price
which these Northern men demanded. And -it was to enforce
this price in the future — that is, to monopolize the Southern
markets, to maintain their industrial and commercial controk
over the South — that these Northern manufacturers and mer-
chants lent some of the profits of their former monopolies for
the war, in order to secure to themselves the same, or greater,
monopolies in the future. These — and not any love of liberty
or justice — were the motives on which the money for the war
wag lent by the North. In short, the North said to the slave-
holders: If you will not pay us our price (give us control of
your markets) for our assistance against your slaves, we will
secure the same price (keep control of your markets) by helping
your slaves against you, and using them as our tools for main-
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taining dominion over you; for the control of your markets we
will have, whether the tools we use for that purpose be black
or white, and be the cost, in blood and money, what it may.

On this principle, and from this motive, and not from any
love of liberty or justice, the money was lent in enormous
amounts, and at enormous rates of interest. And it was only by
means of these loans that the objects of the war were accom-
plished.

And now these lenders of blood-money demand their pay;
and the government, so called, becomes their tool, their servile, sla-
vish, villanous tool, to extort it from the labor of the enslavegd
people both of the North and the South, It is to be extorted by
every form of direct,and indirect, and unequal taxation. Not
only the nominal debt and interest — enormous as the latter was
— are to be paid in full; but these holders of the debt are to be
paid still further — and perhaps doubly, triply, or quadruply paid
— by such tariffs on imports as will enable our home manufactur-
ers to realize enormous prices for their commgdities; also by
such monopolies in banking as will enable them to keep control
of, and thus enslave and plunder, the industry and trade of the
great body of the Northern people themselves. In short, the
industrial and commercial slavery of the great body of the peo-
'ple, North and South, black and white, is the price which these-
lenders of blood money demand, and insist upon, and are deter-
mined to secure, in return for the money lent for the war.

This programme having been fully arranged and systematized,
they put their sword into the hands of the chief murderer of the
war, and charge him to carry their scheme into effect. And
now he, speaking as their organ, says: “ Let us have peace.”

The meaning of this is: Submit quietly to all the robbery and
slavery we have arranged for you, and you can have “ peace.”
But in case you resist, the same lenders of blood-money, who
furnished the means to subdue the South, will furnish the means
again to subdue you.
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These are the terms on which alone this government, or, with
few exceptions, any other, ever gives “ peace ” to its people.

The whole affair, on the part of those who furnished the
money, has been, and now is, a deliberate scheme of robbery
and murder ; not merely to monopolize the markets of the South,
but also to monopolize the currency, and thus control the indus-
try and trade, and thus plunder and enslave the laborers, of
both North and South. And Congress and the president are
to-day the merest tools for these purposes. They are. obliged
to be, for they know that their own power, as rulers, so called,
is at an end, the moment their credit with the blood-money loan-
mongers fails, They are like a bankrupt in the hands of an
extortioner. They dare not say nay to any demand made upon
them. And to hide at once, if possible, both their servility and
their crimes, they attempt to divert public attention, by crying
out that they have “ Abolished Slavery!” That they have
« Saved the Country!” That they have ¢ Preserved our Glo-
rious Union!” and that, in now paying the “ National Debt,”
as they call it (as if the people themselves, all of them who are'to
be taxed for its payment, had really and voluntarily joined in
contracting it), they are simply" « Maintaining the National
Honor .

By “ maintaining the national honor,” they mean simply that
they thomselves, open robbers and murderers, assume to be the
nation, and will keep faith with those who lend them the money
necessary-to enable them to crush the great body of the people
under their feet; and will faithfully appropriate, from the pro-
ceeds of their future robberies and murders, enough to pay all
their loans, principal and interest.

The pretence that the abolition of slavery” was either a
motive or justification for the war, is a fraud of the same char-
acter with that of “maintaining the national honor.” Who,
but such usurpers, robbers, and murderers as they, ever estab-
lished slavery ? ~ Or what government, except one resting upon
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the sword, like the one we now have, was. ever capable of main-
taining slavery? And why did these _men abolish slavery?
Not from any love of liberty in general —not as an act of jus-
tice to the. black man himself, but only “ as a war measure,” and
because they wanted his assistance, and that of his friends, in
carrying on the war they had undertaken for maintaining and in-
tensifying that political, commercial, and industrial slavery, to
which they have subjected the great body of the people, both
white and black. And yet these impostors now cry out that
they have abolished the chattel slavery of the black man —
although that was not the motive of the war —as if they
thought they ¢could thereby conceal, atone for, or justify that
other slavery which they were fighting to perpetuate, and to
render more rigorous and inexorable than it ever was before.
There was no difference of principle — but only of degree —
between the slavery they boast they have abolished, and the
slavery they were fighting to preserve; for all restraints upon
men’s natural liberty, not necessary for the simple maintenance
of Justice, are of the nature of slavery, and differ from each
other only in degree.

It their object had really been to abolish slavery, or maintain
liberty or justice generally, they had only to say: All, whether
white or black, who want the protection of this government, shall
have it; and all who do not want it, will be left in peace, 50
long as they leave us in peace. Had they said this, slavery
would necessarily have been abolished at once; the war would
have been saved; and a thousand tiines nobler union than we
have ever had would have been the result. It would have been
a voluntary union of free men; such a union as will one day
exist among all men, the world over, if the several nations, so
called, shall ever get rid of the usurpers, robbers, and murder-
ers, called governments, that now plunder, enslave, and destroy
them.

Still another of the frauds of these men is, that they are now
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establishing, and that the war was designed to establish, “a
government of consent.” The only idea they have ever mani-
fested as to what is a government of consent, i3 this — that it is
one to which everybody must consent, or be shot. This idea
was the dominant one on which the war was carried on; and it
is the dominant one, now that we have got what iz called
 peace.”

Their pretences that they have “Saved the Country,” and
¢t Preserved our Glorious Union,” are frauds like all the rest of
their pretences. - By them they mean simply that they have
subjugated, and maintained their power over, an unwilling peo-
ple. This they call “Saving the Country;” as if an enslaved
and subjugated people — or as if any people kept in subjection
by the sword (as it is intended that all of us shall be hereafter)
—could be said to have any country. This, too, they call
# Preserving our Glorious Union; " as if there could be said to
be any Union, glorious or inglorious, that was not voluntary.
Or as if there could be said to be any union between masters
and slaves; between those who conquer, and those who are eub-
Jugated.

All these cries of having # abolished slavery,” of having % saved
the country,” of having % preserved the union,” of establishing
“ a government of consent,” and of “maintaining the natioral
honor,” are all gross, shameless, transparent cheats — so trans-
parent that they ought to decieve no one — when uttered as
justifications for the war, or for the government that has suc-
ceeded the war, or for now compelling the people to pay the
cost of the war, or for compelling anybody to support a govern-
ment that ho does not want.

The lesson taught by all these facts is this: As long as man-
kind continue to pay “National Debts,” so-called, — that is, so
long as they are such dupes and cowards as to pay for being
cheated, plundered, enslaved, and murdered, — so long there will
be enough to lend the money for those purposes; and with that
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money a plenty of tools, called soldiers, can be hired to keep
them in subjection. . But when they refuse any longer to pay for
being thus cheated, plundered, enslaved, and murdered, they will
cease to have cheats, and usurpers, and robbers, and murderers
and blood-money loan-mongers for masters.

APPENDIX.

Inasmuch as the Constitution was never signed, nor agreed
to, by anybody, as a contract, and therefore never bound any-
body, and is now binding upon, nobody; and is, moreover, such
an one as no people can ever hereafter be expected to consent
to, except as they may be forced to do so at the point of the
bayonet, it is perhaps of no importance what its true legal
meaning, as a contract, is. Nevertheless, the writer thinks it
proper to say that, in his opinion, the Constitution is no such
instrument as it has generally been assumed to be; but that by
false interpretations, and naked usurpations, the government has
been made in practice a very widely, and almost wholly, differ-
ent thing from what the Constitution itself purports to author-
ize. He has heretofore written much, and could write much
more, to prove that such is the truth. But whether the Consti-
tution really be one thing, or another, this much is certain—
that it has either authorized such a government as we have had,
or has been powerless to prevent it. In either case, it is unfit
to exist.
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The reader will understand that the ideas pre-
sented in the following pages admit of a much more
thorough demonstration than can be given in so
small a space. Such demonstration, if it should
be necessary, the author hopes to give at a future
time.

Boston, March, 1873.
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CHAPTER 1.
A NEW BANKING SYSTEM.

Under the banking system—an outline of which is
hereafter given— the real estate of Boston alone—
taken at only three-fourths its value, as estimated by
the State valuation*—is capable of furnishing three
hundred millions of dollars of loanable capital=

Under the same system, the real estate of Mass-
achusetts — taken at only three-fourths its estimated
valuef—is capable of furnishing seven hundred and
fifty millions of loanable capital.

The real estate of the Commonwealth, therefore, is
capable of furnishing an amount of loanable capital
more than twelve times as great as that of all the
¢ National’ Banks in the State}; more than twice as
great as that of all the “National ”’ banks of the whole
United States ($363,917,470) ; and equal to the entire
amount ($750,000,000, or thereabouts) both of green-
back and “National” bank currency of the United
States.

#* By the State valuation of May, 1871, the real estate of Boston is estimated
at $395,214,950,

t By the State valuation of May, 1871, the real estate of the Commonwealth
is estimated at $991,196,803.

4 The amount of circulation now authorized by the present * National” banks
of Massachusetts, is $58,506,686, as appears by the recent report of the Comp-
troller of the Currency.
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It is capable of furnishing loanable capital equal to
one thousand dollars for every male and female person,
of sixteen years of age and upwards, within the Com-
monwealth; or two thousand five hundred dollars for
every male adult.

It would scarcely be extravagant to say that it is
capable of furnishing ample capital for every deserving
enterprise, and every deserving man and woman, within
the State; and also for all such other enterprises in
other parts of the United States, and in foreign com-
merce, as Massachusetts men might desire to engage in.

Unless the same system, or some equivalent one,
should be adopted in other States, the capital thus
furnished in this State, could be loaned at high inter-
est at the West and the South.

If adopted here earlier than in other States, it would
enable the citizens of this State to act as pioneers in
the most lucrative enterprises that are to be found in
other parts of the country.

All this capital is now lying dead, so far as being
loaned is concerned.

All this capital can be loaned in the form of cur-
rency, if so much can be used.

All the profits of banking, under this system, would
be clear profits, inasmuch as the use of the real estate
as banking capital, would not interfere at all with its
use for other purposes.

The use of this real estate as banking capital would
break up all monopolies in banking, and in all other
business depending upon bank loans. It would diffuse
credit much more widely than it has ever been diffused.
It would reduce interest to the lowest rates to which

The Online Library of Liberty <oll.libertyfund.org> Page 235



7

free competition could reduce it. It would give im-
mense activity and power to industrial and commer-
cial enterprise. It would multiply machinery, and do
far more to increase production than any other system
of credit and currency that has ever been invented.
And being furnished at low rates of interest, would
secure to producers a much larger share of the pro-
ceeds of their labor, than they now receive.

All this capital can be brought into use as fast as
the titles to real estate can be ascertained, and the
necessary papers be printed.

Legally, the system (as the author claims, and is
prepared to establish) stands upon the same principle
as a patented machine; and is, therefore, already legal-
ized by Congress; and cannot, unless by a breach of
the public faith, any more be prohibited, or taxed,
either by Congress or this State, than can the use of a
patented machine.

Every dollar of the currency furnished by this sys-
tem would have the same value in the market as a
dollar of gold; or so nearly the same value that the
difference would be a matter of no appreciable impor-
tance.

The system would, therefore, restore specie payments
at once, by furnishing a great amount of currency,
that would be equal in value to specie.

The system would not inflate prices above their true
and natural value, relatively to specie; for no possible
amount of paper currency, every dollar of which is
equal in value to specie, can inflate prices above their
true and natural value, relatively to specie.
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Whenever, if ever, the paper should not buy as much
in the market as specie, it would be returned to the
banks for redemption, and thus taken out of circula-
tion. So that no more could be kept in circulation
than should be necessary for the purchase and sale of
property at specie prices.

The system would not tend to drive specie out of
the country; although very little of it would be needed
by the banks. It would rather tend to bring specie
into the country, because it would immensely increase
our production. We should, therefore, have much
more to sell, and much less to buy. This would always
give a balance in our favor, which would have to be
paid in specie.

It is, however, a matter of no practical importance
whether the system would bring specie into the coun-
try, or drive it out; for the volume and value of the
currency would be substantially unaffected either by
the influx or efflux of specie. Consequently industry,
trade, and prices would be undisturbed either by the
presence or absence of specie. The currency would
represent property that could not be exported; that
would always be here ; that would always have a value
as fixed and well known as that of specie; that would
always be many times more abundant than specie can
ever be; and that could always be delivered (in the
absence of specie) in redemption of the currency.
These attributes of the currency would render all
financial contractions, revulsions, and disorders forever
impossible.

The following is
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AN OUTLINE oF THE SYSTEM.

The principle of the system is that the currency
shall represent an invested dollar, instead of a specie
dollar.

The currency will, therefore, be redeemable by an
invested dollar, except when redeemed by specie, or by
being received in payment of debts due the banks.

- The best capital will probably be mortgages and rail-
roads; and these will very likely be the only capital
which it will ever be expedient to use.

Inasmuch as railroads could not be used as capital,
without a modification of their present charters, mort-
gages are probably the best capital that is immediately
available.

Supposing mortgages to be the capital, they will be
put into joint stock, held by trustees, and divided into
shares of one hundred dollars each.

This stock may be called the Propucrive Stock, and
will be entitled to the dividends.

The dividends will consist of the interest on the
mortgages, and the profits of banking.

The interest on the mortgages should be so high—
say six or seven per cent —as to make the Propuctive
Stock worth ordinarily par of specie in the market,
independently of the profils of banking.

Another kind of stock, which may be called Circu-
lating Stock, will be created, precisely equal in amount
to the Propuctive Stock, and divided into shares of one
dollar each.

This Circulating Stock will be represented by cer-
tificates, scrip, or bills, of various denominations, like

The Online Library of Liberty <oll.libertyfund.org> Page 238



10

our present bank bills— that is, representing one, two,
three, five, ten, or more shares, of one dollar each.

These certificates, scrip, or bills of the Circulating
Stock, will be issued for circulation as currency, as our
bank bills are now.

In law, this Circulating Stock will be in the nature
of a lien on the PropucTivE Stock. It will be entitled
to no dividends. Its value will consist, first, in its
title to be received in payment of all dues to the bank ;
second, in its title to be redeemed, either in specie on
demand, or in specie, with interest from the time of
demand, before any dividends can be made to the
bankers ; and, third, in its title, when not redeemed
with specie, to be redeemed (in sums of one hundred
dollars each) by a transfer of a corresponding amount
of the capital itself; that is, of the Propvctive Srock.

The holders of the Circulating Stock are, therefore,
sure, first, to be able to use it (if they have occasion
to do so) in payment of their dues to the bank; second,
to get, in exchange for it, either specie on demand, or
specie, with interest from the time of demand; or,
third, a share of the capital itself, the Propuctive
Stock ; a stock worth par of specie in the market, and
as merchantable as a share of railroad stock, or gov-
ernment stock, or any other stock whatever is now.

Whenever PropucTive Stock shall have been trans-
ferred in redemption of Circulating Stock, it (the
PropucTIvE SToCK) may be itself redeemed, or bought
back, at pleasure, by the bankers, on their paying its
face in specie, with interest (or dividends) from the time
of the transfer; and must be so bought back, before
any dividends can be paid to the original bankers.
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The fulfilment of all these obligations, on the part
of the bank, is secured by the fact that the capital and
all the resources of the bank are in the hands of trus-
tees, who are legally bound — before making any
dividends to the bankers — to redeem all paper in the
manner mentioned ; and also to buy back all Propuc-
TIVE StocK that shall have been transferred in redemp-
tion of the circulation.

Such are the general principles of the system. The
details are too numerous to be given here. They will
be found in the ¢ Articles of Association of a Mort-
gage Stock Banking Company,” which the author has
drawn up and copyrighted.
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CHAPTER 1II.
SPECIE PAYMENTS.

Although the banks, under this system, make no
absolute promise to pay specie on demand, the system
nevertheless affords a much better practical guaranty
for specie payments, than the old specie paying system
(so called); and for these reasons, viz:

1. The banks would be so universally solvent, and
50 universally known to be solvent, that no runs would
ever be made upon them for specie, through fear of
their insolvency. They could, therefore, maintain spe-
cie payments with much less amounts of specie, than
the old specie paying banks (so called) could do.

2. As there would be no fears of the insolvency of
the banks, and as the paper would be more convenient
than specie for purposes of trade, bills would rarely be
presented for redemption — otherwise than in payment
of debts due the banks — except in those cases where
the holders desired to invest their money; and would
therefore prefer a transfer of PropucTivE StoCK, to a
payment in specie. If they wanted specie for expor-
tation, they would buy it in the market (with the
bills), as they would any other commodities for ex-
port* It would, therefore, usually be only when they
wanted an investment, and could find none so good as

* There would always be & plenty of specie for sale, in the seaports, as mer
chandise.
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the Propucrive Stock, that they would return their
bills for redemption. And then they would return
them, not really for the purpose of having them
redeemed with specie, but in the hope of getting a
transfer of Propuvcrive Stock, and holding it awhile,
and drawing interest on it.

3. The banks would probably find it for their inter-
est, as promoting the circulation of their bills, to pay,
at all times, such small amounts of specie, as the
public convenience might require.

4. If there should be any suspensions of specie
payments, they would be only temporary ones, by
here and there a bank separately, and not by all the
banks simultaneously, as under the so called specie
paying system. No general public inconvenience
would therefore ever be felt from that cause.

5. If the banks should rarely, or never, pay specie
on demand, that fact would bring no discredit upon
their bills, and be no obstacle to their circulation at
par with specie. It would be known that—unless
bad notes had been discounted — all the bills issued by
the banks, would be wanted to pay the debts due the
banks. This would ordinarily be sufficient, of itself,
to keep the bills at par with specie. It would also be
known that, if specie were not paid on demand, it
would either be paid afterwards, with interest from the
time of demand; or Propuctive Stock, equal in value
to specie in the market, would be transferred in re-
demption of the bills. The bills, therefore, would
never depreciate in consequence of specie not being

0
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paid on demand; nor would any contraction of the
currency ever be occasioned on that account.

For the reasons now given, the system is practically
the best specie paying system that was ever invented.
That is to say, it would require less specie to work it;
and also less to keep its bills always at par with specie.
In proportion to the amount of currency it would fur-
nish, it would not require so much as one dollar in specie,
where the so called specie paying system would require
a hundred. It would also, by immensely increasing
our production and exports, do far more than any other
system, towards bringing specie into the country, and
preventing its exportation.

If it should be charged that the system supplies no
specie for exportation; the answer is, that it is really
no part of the legitimate business of a bank to furnish
specie for exportation. Its legitimate business is sim-
ply to furnish credit and currency for home industry
and trade. And it can never furnish these constantly,
and in adequate amounts, unless it can be freed from
the obligation to supply specie on demand for exporta-
tion. Specie should, therefore, always be merely an
article of merchandise in the market, like any other;
and should have no special — or, at least, no important
— connection with the business of banking, except as
furnishing the measure of value. If a paper currency
is made payable in specie, on demand, very little of it
can ever be issued, or kept in circulation; and that
little will be so irregular and inconstant in amount as
to cause continual and irremediable derangements.
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But if a paper currency, instead of promising to pay
specie on demand, promises only an alternative re-
demption, viz: specie on demand, or specie with inter-
est from the time of demand, or other merchantable
property of equal market value with specie—it can
then be issued to an amount equal to such property ;
and yet keep its promises to the letter. It can, there-
fore, furnish all the credit and currency that can be
needed ; or at least many times more than the so called
specie paying system ever did, or ever can, furnish. And
then the interest, industry and trade of a nation will
never be disturbed by the exportation of specie. And
yet the standard of value will always be maintained.

The difference between the system here proposed,
and the so called specie paying system — in respect to
their respective capacities for furnishing credit and cur-
rency, and at the same time fulfilling their contracts to
the letter —is as fifty to one, at the least, in favor of
the former ; probably much more than that.

Thus under the system now proposed, the real estate
and railroads of the United States, at their present val-
ues, are capable of furnishing twenty thousand millions
($20,000,000,000) of paper currency; and furnishing
it constantly, and without fluctuation, and every dollar
of it will have an equal market value with gold. The
contracts or certificates comprising it, can always be
fulfilled to the letter; that is, the capital itself, (the
PropucTivE St0CK,) represented by these certificates,
can always be delivered, on demand, in redemption of
the certificates, if the banks should be unable to redeem
in specie.
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On the other hand, it would be impossible to have so
much as four hundred millions, ($400,000,000) — one
fiftieth of the amount before mentioned — of so called
specie paying paper currency ; that is, a paper promis-
ing to pay specie on demand; and constantly able lo
Julfil its obligations.

It is of no appreciable importance that a paper cur-
rency should be payable on demand with specie. It is
sufficient, if it be payable according to its terms, if only
those terms are convenient and acceptable. For then
the value of the currency will be known, and ifs con-
tracts will be fulfilled to the letter. And when these con-
tracts are fulfilled to the letter, then, to all practical
purposes, specie payments are mainiained. When, for
example, a man promises to pay wheat, either on de-
mand, or at a time specified, and he fulfils that con-
tract to the letter, that, to all practical purposes, is
specie payments ; as much so as if the promise and pay-
ment had been made in coin. It 18, THEREFORE, THE
SPECIFIC AND LITERAL FULFILMENT OF CONTRACTS, THAT
CONSTITUTES SPECIE PAYMENTS ; AND NOT THE PARTICULAR
KIND OF PROPERTY THAT IS PROMISED AND PAID.

The great secret, then, of having an abundant paper
currency, and yet maintaining all the while specie
payments, consists in having the paper represent prop-
erty —like real estate, for example — that exists in
large amounts, and can always be delivered, on de-
mand, in redemption of the paper; and also in having
this paper issued by the persons who actually own the
property represented by it, and who can be compelled
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by law to deliver it in redemption of the paper. And
the great secret — if it be a secret — of having only a
scanty currency, and of not having specie payments,
consists in having the paper issued by a government
that cannot fulfil its contracts, and has no intention of
fulfilling them ; and by banks that are not even re-
quired to fulfil them.

It is somewhat remarkable that after ten years ex-
periment, we have not yet learned these apparently
self-evident truths.

The palpable fact is that the advocates of the pres-
ent ¢ National” currency system,— that is, the stock-
holders in the present “National” banks,—do not
wish for specie payments. They wish only to maintain,
in their own hands, a monopoly of banking, and, as far
as possible also, a monopoly of all business depending
upon bank loans. They wish, therefore, to keep the
volume of the currency down to its present amount.
As an excuse for this, they profess a great desire for
specie payments; and at the same time practice the
imposture of declaring that specie payments will be
impossible, if the amount of the currency be increased.

But all this is sheer falsehood and fraud. It is, of
course, impossible to have specie payments, so long as
the only currency issued is issued by a government
that has nothing to redeem with, and has no intention
of redeeming ; and by banks that are not even required
to redeem. But there is no obstacle to our having
twenty times as much currency as we now have, and
yet having specie payments— or the literal fulfilment
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of contracts—if we will but suffer the business of
banking to go into the hands of those who have prop-
erty with which to redeem, and can be compelled by
law to redeem.

It is with government paper, and bank paper, as it is
with the paper of private persons; that is, it is worth
just what can be delivered in redemption of it, and no
more. We all understand that the notes of the Astors,
and Stewarts, and Vanderbilts, though issued by mil-
lions, and tens of millions, are really worth their nom-
inal values. And why? Solely because the makers of
them have the property with which to redeem them in
full, and can be made to redeem them in full. We also
all understand that the notes of Sam Jones, and Jim
Smith, and Bill Nokes, though issued for only five dol-
lars, are not worth two cents on the dollar. And why?
Solely because they have nothing to pay with; and
cannot be made to pay.

Suppose, now, that these notes of Sam Jones, and
Jim Smith, and Bill Nokes, for five dollars, were the
only currency allowed by law; and that they were
worth in the market but two cents on the dollar. And
suppose that the few holders of these notes, wishing to
make the most of them, at the expense of the rights
of everybody else, should keep up a constant howl for
specie payments ; and should protest against any issue
of the notes of the Astors, the Stewarts, and the Van-
derbilts, upon the ground that such issue would inflate
the currency, and postpone specie payments! What
would we think of men capable of uttering such ab-
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surdities? Would we in charity to their weakness, call
them idiots? or would we in justice to their villainy,
denounce them as impostors and cheats of the most
transcendent and amazing impudence? And what
would we think of the wits of forty millions of people,
who could be duped by such preposterous falsehoods ?

And yet this is scarcely an exaggerated picture of
the fraud that has been practiced upon the people for
the last ten years. A few men have secured to them-
selves the monopoly of a few irredeemable notes; and
not wishing to have any competition, either in the
business of banking, or in any business depending
upon bank loans, they cry out for specie payments;
and declare that no solvent or redeemable notes must
be put into circulation, in competition with their
insolvent and irredeemable ones, lest the currency be
inflated, and specie payments be postponed!

And this imposture is likely to be palined off upon
the people in the future, as it has been in the past, if
they are such dunces as to permit it to be done.

It is perfectly evident, then, that specie payments
—or the literal fulfilment of contracts — does not de-
pend at all upon the amount of paper in circulation as
currency ; but solely upon the fact whether, on the one
hand, it be issued by those who have property with
which to redeem it, and can be made to redeem it; or
whether, on the other hand, it be issued by those who
cannot redeem it, and cannot be made to redeem it.

When the people shall understand these simple, man-
ifest truths, they will soon put an end to the monopoly,
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extortion, fraud, and tyranny of the existing ¢ Na-
tional ” system.

The ¢ National” system, so called, is, in realily, no
national system at all; except in the mere facts that it
is called the national system, and was established by
the national government. It is, in truth, only a pri-
vate system; a mere privilege conferred upon a few, to
enable them to control prices, property, and labor ; and
thus to swindle, plunder, and oppress all the rest of the
people.
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CHAPTER III.
NO INFLATION OF PRICES.
Secrion 1.

In reality there is no such thing as an inflation of
prices, relatively to gold. There is such a thing as a
depreciated paper currency. That is to say, there is
such a thing as a paper currency, that is called by the
same names as gold —to wit, money, dollars, &c.—
but that cannot be redeemed in full ; and therefore has
not the same value as gold. Such a currency does not
circulate at its nominal, but only at its real, value.
And when such a currency is in circulation, and prices
are measured by it, instead of gold, they are said to
be inflated, relatively to gold. But, in reality, the
prices of property are not therehy inflated at all rela-
tively to gold. It is only the measuring of prices by a
currency, that is called by the same names as gold, hut
that is really inferior in value to gold, that causes the
apparent, not real, inflation of prices, relatively to
gold.

To measure prices by a currency that is called hy
the same names as gold, but that is really inferior in
value to gold, and then—because those prices are
nominally higher than gold prices —to say that they
are inflated, relatively to gold, is a perfect absurdity.

3
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If we were to call a foot measure a yard, and were
then to say that all cloth measured by it became there-
by stretched to three times its length, relatively to a
true yard-stick, we should simply make ourselves ridic-
ulous. We should not thereby prove that the foot
measure had really stretched the cloth, but only that it
had taxed our brains beyond their capacity.

It is only irredeemable paper — irredeemable in
whole or in part, — that ever appears to inflate prices,
relatively to gold. But that it really causes no infla-
tion of prices, relatively to gold, is proved by the fact
that it no more inflates the prices of other property,
than it does the price of gold itself. Thus we say that
irredeemable paper, that is worth but fifty cents on the
dollar, inflates the prices of commodities in general to
twice their real value. By this we mean, that they are
inflated to twice their value relatively to gold. And
why do we say this? Solely because it takes twice as
many of these irredeemable paper dollars to buy any
commodity, — a barrel of flour for example,—as it
would if the paper were equal in value to gold. But it
also takes twice as many of these irredeemable paper
dollars to buy gold itself, as it would if the paper were
equal in value to gold. There is, therefore, just as
much reason for saying that the paper inflates the
price of gold, as there is for saying that it inflates the
price of flour. It inflates neither. It is, itself, worth
but fifty cents on the dollar; and it, therefore, takes
twice as much of it to buy either flour or gold, as it
would if the paper were of equal value with gold.
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The value of the coins —in any nation that is open
to free commerce with the rest of the world —is fixed
by their value in the markets of the world; and can
neither be reduced helow that value, in that nation, by
any possible amount of paper currency, nor raised
above that value, by the entire disuse of a paper cur-
rency. Any increase of the currency, therefore, by
means of paper representing other property than the
coins —but having an equal value with the coins —is
an absolute bona fide increase of the currency to that
extent; and not a mere depreciation of it, as so many
are in the habit of asserting.

Practically and commercially speaking, a dollar is
not necessarily a specific thing, made of silver, or gold,
or any other single metal, or substance. It is only
such a quantum of market value as exists in a given
piece of silver or gold. And it is the same quantum
of value, whether it exist in gold, silver, houses, lands,
cattle, horses, wool, cotton, wheat, iron, coal, or any
other commodity that men desire for use, and buy and
sell in the market.

Every dollar’s worth of vendible property in the
world is equal in value to a dollar in gold. And if it
were possible that every dollar’s worth of such prop-
erty, in the world, could be represented, in the market,
by a contract on paper, promising to deliver it on de-
mand ; and if every dollar’s worth could be delivered
on demand, in redemption of the paper that represented
it, the world could then have an amount of currency
equal to the entire property of the world. And yet
clearly every dollar of paper would be equal in value
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to a dollar of gold; specie payments—or the literal
fulfilment of contracts — could forever be maintained;
and yet there could be no inflation of prices, relatively
to gold. Such a currency would no more inflate the
price of one thing, than of another. It would as much
inflate the price of gold, as of any thing else. Gold
would stand at its true and natural value as a metal;
and all other things would also stand at their true and
natural values, for their respective uses.

On this principle, if every dollar’s worth of vendible
property in the United States could be represented by
a paper currency ; and if the property could all be de-
livered on demand, in redemption of the paper, such a
currency would not inflate the prices of property at all,
relatively to gold. Gold would still stand at its true
and natural value as a metal, or at its value in the
markets of the world. And all the property repre-
sented by the paper, would simply be measured by the
gold, and would stand at its true and natural value,
relatively to the gold.

We could then have some thirty thousand millions
(£30,000,000,) of paper currency, — taking our prop-
erty at its present valuation. And yet every dollar of
it would be equal to a dollar of gold; and there could
evidently be no inflation of prices, relatively to gold.
No more of the currency could he kept in circulation,
than should be necessary or convenient for the pur-
chase and sale of property at specie prices.

It is prohably not practicable to represent the entire
property of the country by such contracts on paper as
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would be convenient and acceptable as a currency.
This is especially true of the personal property ;
although large portions even of this are being con-
stantly represented by such contracts as bank notes,
private promissory notes, checks, drafts, and bills of
exchange ; all of which are in the nature of currency ;
that is, they serve for the time as a substitute for spe-
cie; although some of them do not acquire any exten-
sive, or even general, circulation.

But that it is perfectly practicable to represent
nearly all the real estate of the country —including
the railroads — by such contracts on paper as will be
perfectly convenient and acceptable as a currency ; and
that every dollar of it can be kept always at par with
specie throughout the entire country — that all this is
perfectly practicable, the author offers the system
already presented in proof.

SecTioN 2.

To sustain their theory, that an abundant paper
currency — though equal in value to gold — inflates
prices, relatively to gold, its advocates assert that, for
the time being, the paper depreciates the gold itself
below its true value; or at least below that value
which it had Defore the paper was introduced. DBut
this is an impossibility ; for in a country open to fice
commerce with the rest of the world, gold must always
have the same value that it has in the markets of the
world ; neither more, nor less. No possible amount of
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paper can reduce it below that value; as has been
abundantly demonstrated in this country for the last
ten years. Neither can any possible amount of paper
currency reduce gold helow its only true and natural
value, viz.: its value as a metal, for uses in the arts.
The paper cannot reduce the gold below this value,
because the paper does not come at all in competition
with it for those uses. We cannot make a watch, a
spoon, or a necklace, out of the paper; and therefore
the paper cannot compete with the gold for these uses.

That gold and silver now have, and can be made to
have,.no higher value, as a currency, than they have
as metals for uses in the arts, is proved by the fact
that doubtless not more than one tenth, and very likely
not more than a twentieth, of all the gold and silver in
the world (out of the mines), is in circulation as cur-
rency. In Asia, where these metals have been accu-
mulating from time immemorial, and whither all the
gold and silver of Europe and America — except what
is caught up, and converted into plate, jewelry, &c.—
is now going, and has been going for the last two
thousand years, very little is in circulation as money.
For the common traffic of the people, coins made of
coarser metals, shells, and other things of little value,
are the only currency. Itis only for the larger com-
mercial transactions, that gold and silver are used at
all as a currency. The great bulk of these metals are
used for plate, jewelry, for embellishing temples and
palaces. Large amounts are also hoarded.

But that gold and silver coins now stand, and that
they can be made to stand, as currency, only at their
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true and natural values as metals, for uses in the arts;
and that neither the use, nor disuse, of any possible
amount of paper currency, in any one country — the
United States, for example — can sensihly affect their
values in that country, or raise them above, or reduce
them below, their values in the markets of the world,
the author hopes to demonstrate more fully at a future
time, if it should be necessary to do so.

Sectiox 3.

Another argument — or rather assertion — of those
who say that any increase of the currency, by means
of paper— though the paper be equal in value to
gold — depreciates the value of the gold, or inflates
prices relatively to gold, is this: They assert that,
where no other circumstances intervene to affect the
prices of particular commodities, such increase of the
currency raises the prices of all kinds of property —
relatively to gold —in a degree precisely correspond-
ing with the increase of the currency.

This is the universal assertion of those who oppose a
solvent paper currency; or a paper currency that is
equal in value to gold.

But the assertion itself is wholly untrue. It is
wholly untrue that an abundant paper currency — that
is equal in value to gold — raises the prices of all com-
modities — relatively to gold —in a proportion corre-
sponding to the increase of the currency. JInstead of
doing so, it causes a rise only in agricultural commodi-
ties, and real estale; while it causes a great fall in the
prices of manufactures generally.
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Thus the increased currency produces a directly
opposite effect upon the prices of agricultural commodi-
ties and real estate, on the one hand, and upon manu-
factures, on the other.

The reasons are these:

Agriculture requires but very few exchanges, and
can, therefore, be carried on with very little money.
Manufactures, on the other hand, require a great many
exchanges, and can, therefore, be carried on (except in
a very feeble way), only by the aid of a great deal of
money.

The consequence is, that the people of all those
nations, that have but little money, are engaged mostly
in agriculture. Very few of them are manufacturers.
Being mostly engaged in agriculture, each one produ-
cing the same commodities with nearly all the others;
and each one producing all he wants for his own con-
sumption, there is no market, or very little market, for
agricultural commodities; and such commodities, con-
sequently, bear only a very small price.

Manufactured commodities, on the other hand, are
very scarce and dear, for the sole reason that so few
persons are engaged in producing them.

But let there be an increase of currency, and labor-
ers at once leave agriculture, and become manufac-
turers.

As manufactured commodities usually bring much
higher prices than agricultural, in proportion to the
labor it costs to produce them, men usually leave agri-
culture, and go into manufacturing, to the full extent
the increased currency will allow.
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The consequence is that, under an abundant cur-
rency, manufactures become various, abundant, and
cheap ; where before they were scarce and dear.

But while, on the one hand, manufactures are thus
becoming various, abundant, and cheap, agricultural
commodities, on the other hand, are rising: and why ?
Not because the currency is depreciated, but simply
because so many persons, who before — under a scanty
currency — were engaged in agriculture, and produced
all the agricultural commodities they needed, and per-
haps more than they needed, for their own consump-
tion, having now left agriculture, and become manufac-
turers, have become purchasers and consumers, instead
of producers, of agricultural commodities.

Here the same cause — abundant currency — that
has occasioned a rise in the prices of agricultural com-
modities, has produced a directly opposite effect upon
manufactures. It has made the latter various, abun-
dant, and cheap; where before they were scarce and
dear.

On the other hand, when the currency contracts,
manufacturing industry is in a great degree stopped ;
and the persons engaged in it are driven to agriculture
as their only means of sustaining life. The conse-
quence is, that manufactured commodities become
scarce and dear, from non-production. At the same
time, agricultural commodities become superabundant
and cheap, from over-production and want of a market.

Thus an abundant currency, and a scanty currency,
produce directly opposite effects upon the prices of

4
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agricultural commodities, on the one hand, and manu-
factures, on the other.

The abundant currency makes manufactures various,
abundant, and cheap, from increased production ; while
it raises the prices of agricultural commodities, by
withdrawing laborers from the production of them, and
also by creating a body of purchasers and consumers,
to wit, the manufacturers.

On the other hand, a scanty currency drives men
from manufactures into agriculture, and thus causes
manufactures to become scarce and dear, from non-pro-
duction; and, at the same time, causes agricultural
commodities to fall in price, from over-production, and
want of a market.

But whether, on the one hand, agricultural commodi-
ties are rising, and manufactured commodities are fall-
ing, under an abundant currency; or whether, on the
other hand, manufactured commodities are rising, and
agricultural commodities are falling, under a scanty
currency, the value of the currency itself, dollar for
dollar, remains the same in both cases.

The value of the currency, in either of these cases,
is fixed, not at all by the amount in circulation, but by
its value relatively to gold. And the value of gold, in
any particular country, is fixed by its value as a metal,
and its value in the markets of the world; and not at
all by any greater or less quantity of paper that may
be in circulation in that country.
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SEcTION 4.

But it is not alone agricultural products that rise in
price under an abundant currency. Real estate also,
of all kinds — agricultural, manufacturing, and com-
mercial — rises under an abundant currency, and falls
under a scanty currency. The reasons are these:

Agricultural real estate rises under an abundant cur-
rency, because agricultural products rise under such a
currency, as already explained. Alanufacturing real
estate rises under an abundant currency, simply because
— money being the great instrumentality of manufac-
turing industry — that industry is active and profitable
under an abundant currency. Commercial real estate
rises under an abundant currency, because, under such
a currency, commerce, the exchange and distribution
of agricultural and manufactured commodities, is active
and profitable. Railroads, also, rise under an abun-
dant currency, because, under such a currency, the
transportation of freight and passengers is increased.

On the other hand, all kinds of real estate fall in
price under a scanty currency, for these reasons, to wit:
Agricultural real estate falls, because, manufactures
having been in a great measure stopped, and the manu-
facturers driven into agriculture, there is little market
for agricultural products, and those products bring only
a small price. Manufacturing real estate falls, because,
manufacturing industry having become impossible for
lack of money, manufacturing real estate is lying dead,
or unproductive. Commercial real estate falls, because
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commerce, the exchange and distribution of agricultural
and manufactured commodities, has ceased. Railroads
fall in price, because, owing to the suspension of manu-
factures and commerce, there is little transportation of
either freight or passengers.

Thus it will be seen that an abundant currency
creates a great rise in agricultural products, and in all
kinds of real estate — agricultural, manufacturing, and
commercial, (including railroads); and, at the same
time, causes manufactured commodities to become
various, abundant, and cheap. While, on the other
hand, a scanty currency causes agricultural commodi-
ties, and all kinds of real estate, to fall in price; and,
at the same time, makes manufactured commodities
scarce and dear.

It is a particularly noticeable fact, that those who
claim that an abundant paper currency inflates the
prices of all commodities, relatively to gold, never find
it convenient to speak of the variety, abundance, and
cheapness of manufactures, that exist under an abun-
dant currency ; but only of the high prices of agricul-
tural commodities, and real estate.

The whole subject of prices —a subject that is very
little understood, and that has been forever misrepre-
sented, in order to justify restraints upon the currency,
and keep it in a few hands — deserves a more exten-
sive discussion ; but the special purposes of this pam-
phlet do not admit of it here. But enough has proba-
bly now been said, to show that the great changes that
take place in prices, under an abundant currency, on
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the one hand, and a scanty currency, on the other, are
not occasioned at all by any change in the value of the
currency itself— dollar for dollar — provided the cur-
rency be equal in value to coin.

Enough, also, it is hoped, has been said, to show to
all holders of either agricultural, manufacturing, or
commercial real estate (including railroads), that the
greater or less value of their property depends almost
wholly upon the abundance or scarcity of currency;
and that, inasmuch as, under the system proposed,
they have the power, in their own hands, of creating
probably all the currency that can possibly be used in
manufactures and commerce, they have no one but
themselves to blame, if they suffer the value of their
property to be destroyed by any such narrow and
tyrannical systems of currency and credit as those that
now prevail, or those that have always heretofore
prevailed.

By using their real estate as banking capital, they
can not only get an income from it, in the shape of
interest on money, but by supplying capital to mechan-
ics and merchants, they create a large class who will
pay high prices for agricultural products, and high
prices and rents for manufacturing and commercial
real estate ; and who will also supply them, in return,
with manufactured commodities of the greatest variety,
abundance, and cheapness.

It is, therefore, mere suicide for the holders of real
estate, who have the power of supplying an indefinite
amount of capital for mechanics and merchants — and
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who can make themselves -and everybody else rich by
supplying it —to suffer that power to be usurped by
any such small body of men as those who now monop-
olize it, through mere favoritism, corruption, and
tyranny, on the part of the government, and not
because they have any claim to it.
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SECURITY OF THE SYSTEM.

Supposing the property mortgaged to be ample, the
system, as a system, is absolutely secure. The cur-
rency would be absolutely incapable of insolvency ;
for there could never be a dollar of the currency in cir-
culation, without a dollar of capital (Productive Stock)
in bank, which must be transferred in redemption of
it, unless redemption be made in specie.

The capital alone, be it observed — independently of
the notes discounted —must always be sufficient to
redeem the entire circulation; for the circulation can
never exceed the capital (Productive Stock). DBut the
notes discounted are also holden by the trustees, and
the proceeds of them must be applied to the redemp-
tion of the circulation. Supposing, therefore, the capi-
tal to be sufficient, and the notes discounted to be
solvent, the redemption of the circulation is doubly
secured.

What guarantee, then, have the public, for the suffi-
ciency of the mortgages? They have these, viz.:

1. The mortgages, composing the capital of a bank,
will be matters of public record, and everybody, in the
neighborhood, will have the means of judging for him-
self of the sufficiency of the property holden. If the
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property should be insufficient, the bank would be dis-
credited at once; for the abundance of solvent cur-
rency would be so great, that no one would have
any inducement to take that which was insolvent or
doubtful.

2. By the Articles of Association, all the mortgages
that make up the capital of a bank, are made mutually
responsible for each other; because, if any one mort-
gage proves insufficient, no dividend can afterwards be
paid to any of the bankers (mortgagors), until that
deficiency shall have been made good by the company-
The effect of this provision will be, to make all the
founders of a bank look carefully to the sufficiency of
each other’s mortgages; because no man will be will-
ing to put in a good mortgage of his own, on equal
terms with a bad mortgage of another man’s, when he
knows that his own mortgage will have to contribute
to making good any deficiency of the other. The
result will be, that the mortgages, that go to make up
the capital of any one bank, will de either all good, or
all bad. If they are all good, the solvency of the
bank will be apparent to all in the vicinily ; and the
credit of the bank will at once be established af home.
If the mortgages are all bad, that fact, also, will be
apparent to everybody in the vicinity, and the bank is
at once discredited at home.

From the foregoing considerations, it is evident that
nothing is easier than for a good bank to establish its
credit, at home; and that nothing is more certain than
that a bad bank would be discredited, at home, from
the outset, and could get no circulation at all.
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It is also evident that a bhank, that has no credit at
home, could get none abroad. There is, therefore, no
danger of the public being swindled by bad hanks.

A bank that is well founded, and that has estab-
lished its credit at home, has so many ways of estab-
lishing its credit abroad, that there is no need that
they be all specified here. The mode that seems most
likely to be adopted, is the following, viz. :

When the capital shall consist of mortgages, it will
be very easy for all the banks, in any one State, to
make their solvency known o euch other. There
would be so many banks, that some system would
naturally be adopted for this purpose.

Perhaps this system would be, that a standing com-
mittee, appointed by the banks, would be established
in each State, to whom each bank in the State would
be required to produce satisfactory evidence of its sol-
vency, before its bills should be recéived by the other
banks of the State.

When the banks, or any considerable number of
the banks, of any particular State — Massachusetts,
for instance, — shall have made themselves so far
acquainted with each other’s solvency, as to be ready
to receive each other’s bills, they will be ready to
make a still further arrangement for their mutual bene-
fit, viz: To unite in establishing one general agency in
Boston, another in New York, and others in Philadel-
phia, Baltimore, Cincinnati, Chicago, St. Louis, New
Orleans, San Francisco, &c., &c., where the bills of all

these Massachusetts banks would be redeemed, either
5
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from a common fund contributed for the purpose, or in
such other way as might be found best. And thus the
bills of all the Massachusetts banks would be placed at
par at all the great commercial points.

Each bank, belonging to the association, might print
on the back of its bills, ¢ Redeemable at the Massachu-
selts Agencies in Boston, New York, Philadelphia, &c.”

In this way, all the banks of each State might unite
to establish a joint agency in every large city, through-
out the country, for the redemption of all their bills.
In doing so, they would not only certify, but make
themselves responsible for, the solvency of each other’s
bills.

The banks might safely make permanent arrange-
ments of this kind with each other; because the per-
manent solvency of all the banks might be relied on.

The permanent solvency of all the banks might be
relied on, hecause, under this system, a bank (whose
capital consists of mortgages), once solvent, is neces-
sarily forever solvent, unless in contingencies so
utterly improbahle as not to need to be taken into
account. In fact, in the ordinary course of things,
every bank would be growing more and more solvent ;
because, in the ordinary course of things, the mort-
gaged property would be constantly rising in value, as
the wealth and population of the country should
increase. The exceptions to this rule would be so rare
as to be unworthy of notice.

There is, therefore, no difficulty in putting the cur-
rency, furnished by each State, at par throughout the

United States.
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At the general agencies, in the great cities, the
redemption would, doubtless, so far as necessary, be
made in specie, on demand; because, at such points,
especially in cities on the sea-board, there would
always be an abundance of specie in the market as
merchandise ; and it would, therefore, be both for the
convenience and interest of the banks to redeem in
specie, on demand, rather than transfer a portion of
their capital, and then pay interest on that capital
until it should be redeemed, or bought back, with
specie.

Often, however, and very likely even in the great
majority of cases, a man from one State —as Califor-
nia, for example,— presenting Massachusetts bills for
redemption at a Massachusetts agency — either in
Boston, New York, or elsewhere —would prefir to
have them redeemed with bills from his own Swce,
California, rather than with specie.

If the system were adopted throughout the United
States, the banks of each State would be likely to
have agencies of this kind in all the great cities. Each
of these agencies would exchange the bills of every
other State for the bills of its own State; and thus the
bills of each State would find their way home, without
any demand for their redemption in specie having ever
been made.

Where railroads were used as capital, all the banks
in the United States could form one association, of the
kind just mentioned, to establish agencies at all the
great commercial points, for the redemption of their
bills.
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Of course each railroad would receive the bills of all
other roads, for fare and freight.

Thus all railroad currency, under this system, would
be put at par throughout the United States.
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CHAPTER V.
THE SYSTEM AS A CREDIT SYSTEM.

SecTioN 1.

Perhaps the merits of the system, as a credit sys-
tem, "cannot be better illustrated than by comparing
the amount of loanable capital it is capable of supply-
ing, with the amount which the present ¢ National”
banks (so called) are capable of supplying.

If we thus compare the two systems, we shall find
that the former is capable of supplying more than fifty
times as much credit as the latter.

Thus the entire circulation authorized by all the
¢ National ” banks,* is but three hundred and fifty-four
millions of dollars ($354,000,000).

But the real estate and railroads of the country are
probably worth twenty thousand millions of dollars
($20,000,000,000). This latter sum is fifty-six times
greater than the former; and is all capable of being
loaned in the form of currency. '

Calling the population of the country forty millions
(40,000,000), the ¢ National” system is capable of
supplying not quite nine dollars ($9) of loanable cap-

* Exclusive of the so called “ gold ” banks, which are too few to be worthy of
notice.
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ital to each individual of the whole population. The
system proposed is capable of supplying five hundred
dollars ($£500) of loanable capital to each individual
of the whole population.

Supposing one half the population (male and female)
to be sixteen years of age and upwards, and to be
capable of producing wealth, and to need capital for
their industry, the ¢ National” system would furnish
not quite eighteen dollars ($18) for each one of them,
on an average. The other system is capable of furnish-
ing one thousand dollars $1,000) for each one of them,
on an average.

Supposing the adults (both male and female) of the
country to be sixteen millions (16,000,000), the “ Na-
tional” system is capable of furnishing only twenty-
two dollars and twelve and a half cents ($22.12}) to
each one of these persons, on an average. The system
proposed is capable of furnishing twelve hundred and
fifty dollars ($1,250) to each one, on an average.

Supposing the number of male adults in the whole
country to be eight millions (8,000,000), the ¢ Na-
tional” system is capable of furnishing only forty-four
dollars and twenty-five cents ($44.25) to each one.
The other system is capable of furnishing twenty-five
hundred dollars ($2,500) to each one.

The present number of “National” banks is little
less than two thousand (2,000). Calling the number
two thousand (2,000), and supposing the $354,000,000
of circulation to be equally divided hetween them, each
bank would he authorized to issue $177,000.
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Under the proposed system, the real estate and rail-
roads of the country are capable of furnishing one hun-
dred thousand (100,000) banks, having each a capital
of two hundred thousand dollars ($200,000); or it is
capable of furnishing one hundred and twelve thousand
nine hundred and ninety-four (112,994) banks, having
each a capital ($177,000), equal, on an average,to the
capital of the present “ National” hanks. That is, this
system is capable of furnishing fifty-six times as many
banks as the “ National” system, having each the same
capital, on an average, as the ¢ National” hanks.

Calling the number of the present ¢ National” hanks
two thousand (2,000), and the population of the coun-
try forty millions (40,000,000), there is only one hank
to 20,000 people, on an average; each bank being
authorized to issue, on an average, a circulation of
$177,000.

Under the proposed system, we could have one hank
for every five hundred (500) persons; each bank heing
authorized to issue $200,000; or $23,000 each more
than the ¢ National” banks.

These figures give some idea of the comparative
capacity of the two systems to furnish credit.

Under which of these two systems, now, would
everybody, who needs credit, and deserves it, be most
likely to get it? And to get all he needs to make his
industry most productive ? And to get it at the lowest
rates of interest ?

The proposed system is as much superior to the old
specie paying system (so called)—in respect to the
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amount of loanable capital it is capable of supplying—
as it is to the present “National” system.

SecTion 2.

But the proposed system has one other feature,
which is likely to be of great practical importance, and
which gives it a still further superiority — as a credit
system — over the so-called specie paying system. It
is this:

The old specie paying system (so called) could add
to the loanable capital of the country, only by so much
currency as it could keep in circulation, over and above
the amount of specie that it was necessary to keep on
hand for its redemplion. But the amount of loanable
capital which the proposed system can supply, hardly
depends at all upon the amount of its currency that
can be kept in circulation. It can supply about the
same amount of loanable capital, even though its cur-
rency should be returned for redemption immediately
after it is issued. It can do this, because the banks,
by paying interest on the currency returned for redemp-
tion — or, what is the same thing, by paying dividends
on the Propucrive Stock transferred in redemption of
the currency — can postpone the payment of specie to
such time as it shall be convenient for them to pay it.

All that would be necessary to make loans practica-
ble on this basis, would be, that the banks should
receive a higher rate of interest on their loans than
they would have to pay on the currency returned for
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redemption ; that is, on the PropbuctivE Stock trans-
ferred in redemption of the currency.

The rate of interest received by the banks, on the
loans made by them, would need to be so much higher
than that paid by them, on currency returned for
redemption, as to make it an object for them to loan
more of their currency than could be kept in circula-
tion. Subject to this condition, the banks could loan
their entire capitals, whether much or little of it could
be kept in circulation.

For example, suppose the hanks should pay six per
cent. interest on currency returned for redemption —
(or as dividends on the Provuctive Stock transferred
in redemption of such currency)—they could then
loan their currency at nine per cent. and still make
three per cent. profits, even though the currency loaned
should come back for redemption immediately after it
was issued.

But this is not all. Even though the banks should
pay, on currency returned for redemption, precisely
the same rate of interest they received on loans —say
siz per cent.—they could still do business, if their
currency should, on an average, continue in circulation
one half the time for which it was loaned ; for then the
banks would get three per cent. net on their loans, and
this would make their business a paying one.

But the banks would probably do much better than
this; for bank credits would supersede all private
credits; and the diversity and amount of production

would be so great that an immense amount of currency
6
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would be constantly required to make the necessary
exchanges. And whatever amount should be necessary
for making these exchanges, would, of course, remain
in circulation. However much currency, therefore,
should be issued, it is probable that, on an average, it
would remain in circulation more than half the time for
which it was loaned.

Or if the banks should pay six per cent. interest on
currency returned for redemption; and should then
loan money, for six months, at eight per cent. interest ;
and this currency should remain in circulation but one
month; the banks would then get eight per cent. for
the one month, and two per cent. net for the other five
months ; which would be equal to three per cent. for
the whole six months. Or if the currency should
remain in circulation two months, the banks would
then get eight per cent. for the two months, and two
per cent. net for the other four months; which would
be equal to four per cent. for the whole six months.
Or if the currency should remain in circulation three
months, the banks would then get eight per cent. for
three months, and two per cent. net for the other three
months; which would be equal to five per cent. for the
whole six months. Or if the currency should remain
in circulation four months, the banks would then get
eight per cent. for the four months, and two per cent.
net for the other two months; which would be equal to
six per cent. for the whole six months. Or if the cur-
rency should remain in circulation five' months, the
banks would then get eight per cent. for the five
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months, and two per cent. net for the other month;
which would be equal to seven per cent. for the whole
six months.

The banks would soon ascertain, by experiment,
how long their currency was likely to remain in circu-
lation; and what rate of interest it was therefore
necessary for them to charge to make their business a
paying one. And that rate, whatever it might be, the
borrowers would have to pay. Subject to this condi-
tion, the banks could always loan their entire capitals.
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CHAPTER VI.
AMOUNT OF CURRENCY NEEDED.

It is of no use to say that we do not need so much
currency as the proposed system would supply ;
because, first, if we should not need it, we shall not
use it. Every dollar of paper will represent specific
property that can be delivered on demand in redemp-
tion of it, and that will have the same market value as
gold. The paper dollar, therefore, will have the same
market value as the gold dollar, or as a dollar’s worth
of any other property; and no one will part with it,
unless he gets in exchange for it something that will
serve his particular wants better; and no one will
accept it, unless it will serve his particular wants bet-
ter than the thing he parts with. No more paper,
therefore, can circulate, than is wanted for the pur-
chase and sale of commodities at their true and natural
values, as measured by gold.

Secondly, we do not know at all how much currency
we do need. That is something that can be deter-
mined only by experiment. We know that, hereto-
fore, whenever currency has been increased, industry
and traffic have increased to a corresponding extent.
And they would unquestionably increase to an extent
far beyond any thing the world has ever seen, if only
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they were aided and permitted by an adequate cur-
rency.

We, as yet, know very little what wealth mankind
are capable of creating. It is only within a hundred
years, or a little more, that any considerable portion of
them have really begun to invent machinery, and
learned that it is only by machinery that they can
create any considerable wealth. But they have not
yet learned —at least, they profess not to have learned
—that money is indispensable to the practical employ-
ment of machinery ; that it is as impossible to operate
machinery without money, as it is to operate it without
wind, water, or steam. When they shall have learned,
and practically accepted, this great fact, and shall have
provided themselves with money, wealth will speedily
become universal. And it is only those who would
deplore such a result, or those who are too stupid to
see the palpable and necessary connection between
money and manufacturing industry, who resist the
indefinite increase of money.

It is scarcely a more patent fact that land is the
indispensable capital for agricultural industry, than it
is that money is the indispensable capital for manufac-
turing industry. Practically, everybody recognizes
this fact, and virtually acknowledges it; although, in
words, so many deny it. DMen as deliberately and
accurately calculate the amount of machinery that a
hundred dollars in money will operate, as they do the
amount of machinery that a ton of coal, or a given
amount of water, will operate. They calculate much
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more accurately the amount of manufactured goods a
hundred dollars will produce, than they do the amount
of grain, grass, or vegetables an acre of land will pro-
duce. They no more expect to see mechanics carrying
on business for themselves without money, than they
do to see agricultural laborers carrying on farming
without land, or than they do to see sailors going to
sea without ships. They know that all mechanical, as
well as agricultural, laborers, who have not the appro
priate capital for their special business, must neces-
sarily stand idle, or become mere wage-laborers for
others, at such particular employments as the latter
may dictate, and at such prices as the latter may see
fit to pay.

All these things attest the perfect knowledge that
men have, that a money capital is indispensable to
manufacturing industry ; whatever assertions they may
make to the contrary.

They know, therefore, that prohibitions upon money
are prohibitions upon industry itself; that there can
be no such thing as freedom of industry, where there
is not freedom to lend and hire capital for such
industry.

Every one knows, too — who knows any thing at all
on such a subject — that it is, intrinsically, as flagrant
a tyranny, as flagrant a violation of ‘men’s natural
rights, for a government to forbid the lending and hir-
ing of money for manufacturing industry, as it is to
forbid the lending and hiring of land, or agricultural
implements, for agricultural industry, or the lending
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and hiring of ships for maritime industry. They know
that it is as flagrant a tyranny, as flagrant a violation of
men’s natural rights, to forbid one man to lend another
money for mechanical industry, as it would be to for-
bid the former to lend the latter a house to live in, a
shop to work in, or tools to work with.

It is, therefore, a flagrant, manifest tyranny, a fla-
grant, manifest violation of men’s natural rights, to
lay any conditions or restrictions whatever upon the
business of banking — that is, upon the'lending and
hiring of money —except such as are laid upon all
other transactions between man and man, viz.: the
fulfilment of contracts, and restraints upon force and
fraud.

A man who is without capital, and who, by prohibi-
tions upon banking, is practically forbidden to hire
any, is in a condition elevated but one degree above that
of a chattel slave. e may live; but he can live only as
the servant of others; compelled to perform such labor,
and to perform it at such prices, as they may see fit to
dictate. And a government, which, at this day, sub-
jects the great body of the people — or even any por-
tion of them —to this condition, is as fit an object of
popular retribution as any tyranny that ever existed.

To deprive mankind of their natural right and power
of creating wealth for themselves, is as great a tyranny
as it is to rob them of it after they have created it.
And this is done by all laws against honest banking.

All these things are so self-evident, so universally
known, that no man, of ordinary mental capacity, can
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claim to be ignorant of them. And any legislator,
who disregards them, should be taught, by a discipline
short, sharp, and decisive, that his power is wholly
subordinate to the natural rights of mankind.

It is, then, one of man’s indisputable, natural rights
to lend and hire capital in any and every form and
manner that is intrinsically honest. And as money, or
currency, is the great, the indispensable instrumentality
in the production and distribution of wealth; as it is
the capital, the motive power, that sets all other instru-
mentalities in motion; as it is the one thing, without
which all the other great agencies of production—such
as science, skill, and machinery — are practically par-
alyzed; to say that we need no more of it, and shall
have no more of it, than we now have, is to say that
we need no more wealth, and shall have no more
wealth, and no more equal or equitable distribution of
wealth, than we now have. It is to say that the mass
of mankind — the laborers, the producers of wealth —
need not to produce, and shall not be permitted to pro-
duce, wealth for themselves, but only for others.

For a government to limit the currency of a people,
and to designate the individuals (or corporations) who
shall have the control of that currency, is, manifestly,
equivalent to saying there shall be but so much indus-
try and wealth in the nation, and that these shall be
under the special control, and for the special enjoy-
ment, of the individuals designated; and, of course,
that all other persons shall be simply their dependants
and servants ; receiving only such prices for their prop-
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erty, and such compensation for their labor, as these
few holders of the currency shall see fit to give for
them.

The effect of these prohibitions upon money, and
consequently upon industry, are everywhere apparent
in the poverty of the great body of the people.

At the present time, the people of this country cer-
tainly do not produce one third, very likely not one
fifth, of the wealth they might produce. And the
little they do produce is all in the hands of a few.
All this is attributable to the want of currency and
credit, and to the consequent want of science, skill,
machinery, and working capital.

Of the twenty million persons, male and female, of
sixteen years of age and upwards — capable of pro-
ducing wealth — certainly not one in five has the
science, skill, implements, machinery, and capital neces-
sary to make his or her industry most effective; or to
secure to himself or herself the greatest share in the
products of his or her own industry. A very large
proportion of these persons—nearly all the females,
and a great majority of the males — persons capable
of running machinery, and of producing each three,
five, or ten dollars of wealth per day, are now without
science, skill, machinery, or capital, and are either pro-
ducing nothing, or working only with such inferior
means, and at such inferior employments, as to make
their industry of scarcely any value at all, either to
themselves or others, beyond the provision of the
coarsest necessaries of a hard and coarse existence.

7
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And this is all owing to the Jack of money ; or rather
to the lack of money and credit.

There are, doubtless, in the country, ten million
(10,000,000) persons, male and female — sixteen years
of age and upwards — who are naturally capable of
creating from three to five dollars of wealth per day,
if they had the science, skill, machinery, and capital
which they ought to have, and might have; but who,
from the want of these, are now creating not more
than one dollar each per day, on an average; thus
occasioning a loss to themselves and the country of
from twenty to forty millions of dollars per day, for
three hundred days in a year; a sum equal to from six
to twelve thousand millions per annum; or three to
six times the amount of our entire national debt.

And there are another ten million of persons — bet-
ter supplied, indeed, with capital, machinery, &c., than
the ten million before mentioned — but who, neverthe-
less, from the same causes, are producing far less than
they might.

The aggregate loss to the country, from these
causes, is, doubtless, equal to from ten to fifteen thou-
sand millions per year; or five, six, or seven times the
amount of the entire national debt.

In this estimate no account is taken of the loss suf-
fered from our inability — owing simply to a want of
money — to bring to this country, and give employ-
ment to, the millions of laborers, in Europe and Asia,
who desire to come here, and add the products of their
labor to our national wealth.
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It is, probably, no more than a reasonable estimate
to suppose that the nation, as a nation, is losing twen-
ty thousand millions of dollars ($20,000,000,000) per
annum — about ten times the amount of our national
debt — solely for the want of money to give such em-
ployment as they need, to the population we now have,
and to those who desire to come here from other
countries.

Among the losses we suffer, from the causes men-
tioned, the non-production of new inventions is by no
means the least. As a general rule, new inventions
are made only where money and machinery prevail.
And they are generally produced in a ratio correspond-
ing with the amount of money and machinery. In no
part of the country are the new inventions equal in
number to what they ought to be, and might be. In
three fourths of the country very few are produced.
In some, almost none at all. The losses from this
cause cannot be estimated in money.

The government, in its ignorance, arrogance, and
tyranny, either does not see all this, or, seeing it, does
not regard it. While these thousands of millions are
being lost annually, from the suppression of money,
and consequently of industry, and while three fourths
of the laborers of the country are either standing idle,
or, for the want of capital, are producing only a mere
fraction of what they might produce, a two-pence-
ha’-penny Secretary of the Treasury can find no better
employment for his faculties, than in trying, first, to
reduce the rate of interest on the public debt one per
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cent.—thereby saving twenty millions a year, or fifty
cents for each person, on an average! And, secondly,
in paying one hundred millions per annum of the prin-
cipal; that is, two and a half dollars for each person,
on.an auverage! And he insists that the only way to
achieve these astounding results, is to deprive the peo-
ple atlarge of money! To destroy, as far as possible,
their industry! To deprive them, as far as possible, of
all power to manufacture for themselves! Andto com-
pel them to pay, to the few manufacturers it has under
its protection, fifty or one hundred per cent. more for
their manufactures than they are worth!

He has been tugging at this tremendous task four
years, or thereabouts. And he confidently believes
that if he can be permitted to enforce this plan for a
sufficient period of years, in the future, he will ulti-
mately be able to save the people, annually, fifty cents
each, on an average, in inlerest! and also continue to
pay, annually, two dollars and a half for each person,
on an average, of the principal, of the national debt !

He apparently does not know, or, if he knows, it is,
in his eyes, a matter of comparatively small moment,
that this saving of $20,000,000 per annum in interest,
and this- payment of $100,000,000 per annum of prin-
cipal, which he proposes to make on behalf of the
people, are not equal to what {wo days— or perhaps
even one day — of their industry would amount to, if
they were permitted to enjoy their natural rights of
lending and hiring capital, and producing such wealth
as they please for themselves.
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He apparently does not know, or, if he knows, it is
with him a small matter, that if the people were per-
mitted to enjoy their natural freedom in currency and
credit, and consequently their natural freedom in indus-
try, they could pay the entire national debt three,
four, or a half dozen times over every year, more easily
than they can save the $20,000,000, and pay the
$100,000,000, annually, by the process that he adopts
for saving and paying them.

And yet this man, and his policy, represent the gov-
ernment and its policy. The president keeps him in
office, and Congress sustain him in his measures.

In short, the government not only does not offer, but
is apparently determined not to suffer, any such thing
as freedom in currency and credit, or, consequently, in
industry. It is, apparently, so bent upon compelling
the people to give more for its few irredeemable notes
than they are worth; and so bent upon keeping all
wealth, and all means of wealth, in the hands of the
few — upon whose money and frauds it relies for sup-
port — that it is determined, if possible, to perpetuate
this state of things indefinitely. And it will probably
succeed in perpetuating it indefinitely— under cover
of such false pretences as those of specie payments,
inflation of prices, reducing the interest, and paying the
principal, of the national debt, &c. —unless the people
at large shall open their eyes to the deceit and robbery
that are practised upon them; and, by establishing
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freedom in currency and credit — and thereby freedom
in industry and commerce —end at once and forever
the tyranny that impoverishes and enslaves them.
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CHAPTER VII.

IMPORTANCE OF THE SYSTEM TO
MASSACHUSETTS.

SectioN 1.

The tariffs, by means of which a few monied men
of Massachusetts have so long plundered the rest of
the country, and on which they have so largely relied
for their prosperity, will not much longer he endured.
The nation at large has no need of tariffs. Money is
the great instrumentality for manufacturing. And the
nation needs nothing but an ample supply of money
—in addition to its natural advantages—to enable
our people to manufacture for themselves much more
cheaply than any other people can manufacture for us.

To say nothing of the many millions who, if we had
the money necessary to give them employment, might
be brought here from Europe and Asia, and employed
in manufactures, more than half the productive power
of our present population—in the South and West
much more than half —is utterly lost for the want of
money, and the consequent want of science, skill, and
machinery. And yet those few, who monopolize the
present stock of money, insist that they must have
tariffs to enable them to manufacture at all. And the
nation is duped by these false pretences.
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To give bounties to encourage manufactures, and at
the same time forbid all but a favored few to have
money to manufacture with, is just as absurd as it
would be to give hounties to encourage manufactures,
and at the same time forbid all but a favored few to
have machinery of any kind to manuficture with. It
is just as absurd as it would be to give bounties to
encourage agriculture, and at the same time forbid all
but a favored few to own land, or have cattle, horses,
seed corn, seed wheat, or agricultural implements. It
is just as absurd as it would be to give bounties to
encourage navigation, and at the same time forbid all
but a favored few to have ships.

The whole object of such absurdities and tyrannies
is to commit the double wrong of depriving the mass
of the people of all power to manufacture for them-
selves, and at the same time compel them to pay extor-
tionate prices to the favored few who are permitted to
manufacture. '

When tariffs shall be abolished, Massachusetts will
have no means of increasing her prosperity, nor even
of perpetuating such poor prosperity as she now has*
except by a great increase of money ; such an increase
of money as will enable her skilled laborers and enter-
prising young men to get capital for such industries
and enterprises as they may prefer to engage in here,
rather than go elsewhere.

Even if Massachusetts were willing to manufacture

* I say “ poor prosperity,” because the present prosperity of Massachusetts is
not only a dishonest prosperity, but is also only the prosperity of the few, and
not of the many.
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for the South and West, without a tariff, she could
hope to do so only until the South and West should
supply themselves with money. So soon as they shall
supply themselves with money, they will be able to
manufacture for themselves more cheaply than Massa-
chusetts can manufacture for them. Their natural
advantages for manufacturing are greatly superior to
those of Massachusetts. They have the cheap food,
coal, iron, lead, copper, wool, cotton, hides, &c., &c.
They lack only money to avail themselves of these
advantages. And, under the system proposed, their
lands and railroads are capable of supplying all the
money they need. And they will soon adopt that, or
some other system. And they will then not only be
independent of Massachusetts, but will be able to draw
away from her her skilled laborers, and enterprising
young men, unless she shall first supply them with the
money capital necessary for such industries and enter-
prises as may induce them to remain. They will, of
course, go where they can get capital, instead of stay-
ing where they can get none.

So great are the natural advantages of the South
and West over those of Massachusetts, that it is doubt-
ful how many of these men can be persuaded to
remain, by all the inducements that capital can offer.
But without such inducements it is certain they will
all go.

And Massachusetts has no means of supplying this
needed money, except by using her real estate as

banking capital.
8
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It is, therefore, plainly a matter of life or death to
the holders of real estate in Massachusetts to use it for
that purpose ; for their real estate will be worth noth-
ing when the skilled labor and the enterprising young
men of Massachusetts shall have deserted her.

All this is so manifest as to need no further demon-
stration. And Massachusetts will do well to look the
facts in the face before it is too late.

SecTioN 2.

What prospect has Massachusetts under the present
¢ National” system ?

The Comptroller of the Currency, in his last annual
report, says, that of the $354,000,000 of circulation
authorized by law, Massachusetts has now $58,506,686.
He says, further, that this is more than four times as
much as she would be entitled to, if the currency were
apportioned equally among the States, according to
population ; more than twice as mnuch as she would be
entitled to, if the circulation were apportioned among
the States, according to their wealth; and three times
as much as she is entitled to upon an apportionment
made — as apportionments are now professedly made—
half upon population, and half upon wealth.

The Comptroller further says, that a law of Congress,
passed July 12, 1870, requiring him to withdraw circu-
lation from those States having more than their just
proportion, and to distribute it among those now hav-
ing less than their just proportion, will require him to
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withdraw “from thirty-six banks in the City of Boston,
$11,403,000; [and] from fifty-three country banks of
Massachusetts, $2,997,000.”

Thus the law requires $14,400,000 to be withdrawn
from the present banks of Massachusetts.

When this shall have been done, she will have but
$44,106,686 left. And as this will be more than three
times her just proportion on a basis of population, and
nearly twice her just share on a basis of wealth, there
is no knowing how soon the remaining excess over her
just share may be withdrawn.*

By the census of 1870, Massachusetts had a popula-
tion of 1,457,361. She has now, doubtless, a popula-
tion of 1,500,000. Calling her population 1,500,000,
the $568,506,686 of circulation which she now has, is
equal to $39 for each person, on an average. When
$14,400,000 of this amount shall have been withdrawn,
as the law now requires it to be, the circulation will be
reduced to less than $30 for each person, on an aver-
age. If the circulation should ke reduced to the prc-
portion to which Massachusetts is entitled, on the basis
of wealth— that is, to $25,098,600 —she will then
have less than $17 for each person, on an average.
If the circulation should be reduced to the proportion
to which Massachusetts is entitled on a basis of popula-
tion — that is to $13,879,778 — she will then have a
trifle less than $9 for each person, on an average.

For years the industry of Massachusetts has been

* If the excess mentioned in the text should not be withdrawn, it will be only
because the system is so villainous in itself, that other parts of the country will
not accept the shares to which they are entitled,
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greatly crippled for the want of bank credits, although
her banks have been authorized to issue their notes to
the amount of $58,506,686; or $39 to each person, on
an average. What will her industry be when her
banks shall be authorized to issue only $44,106,686, or
$30 for each person, on an average? What will it be,
if her bank issues shall be reduced to her proportion on
a basis of wealth, to wit, $25,098,600; or less than
$17 for each person, on an average? Or what will it
be, if her bank circulation shall be reduced to her pro-
portion on a basis of population, to wit, to $13,379,778;
or less than $9 for each person, on an average ?

In contrast with such contemptible sums as these,
Massachusetts, under the system proposed, could have
nine hundred millions ($900,000,000) of bank loans ;*
that is, $600 for every man, woman, and child, on an
average; or $1,5600 to each adult, male and female, on
an average; or $3,000 to each male adult, on an
average.

Which, now, of these two systems is most likely to
secure and increase the prosperity of Massachusetts?
Which is most likely to give to every deserving man
and woman in the State, the capital necessary to make
their industry most productive to themselves individu-
ally, and to the State? Which system is most likely
to induce the skilled laborers and enterprising young
men of Massachusetts to remain here? And which is
most likely to drive them away?

* Since the notes on page fifth were printed, the Boston Journal, of Jan. 11,
1873, says that, by the valuation of 1872, the real estats of Massachusetts is
$1.181,306,347.
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SectioN 3.

But the whole is not yet told. The present ¢ Na-
tional” system is so burdened with taxes and other
onerous conditions, that no banking at all can be done
under it, except at rates of interest that are two or
three times as high as they ought to be; or as they
would be under the system proposed.

The burdens imposed on the present banks are prob-
ably equal to from six to eight per cent. upon the
amount of their own notes that they are permilled to
1ssue.

In the first place, they are required, for every $90
of circulation, to invest $100 in five or six per cent.
government bonds.* This alone is a great burden to
all that class of persons who want their capital for
active business. It amounts to actual prohibition upon
all whose property is in real estate, and therefore not
convertible into bonds. And this is a purely tyranni-
cal provision, inasmuch as real estate is a much safer
and better capital than the bonds. Let us call this a
burden of two per cent. on their circulation.

Next, is the risk as to the permanent value of the
bonds. Any war, civil or foreign, would cause them to

* At first they were required to invest only in six per cent. bonds. Bat more
recently they have been cperced or * persuaded” to invest sixty-five millions
($65,000,000) in five per cent. bonds. And very lately it has been announced
that “ The Comptroller of the Currency will not hercafter change United States
bonds, deposited as security for circulating notes of national bunks, except upon
condition of substituting the new five per cents. of the loan of July 14, 1870, and

January 20, 1872.” — Boston Daily Advertiser of February 5, 1873.
From this it is evident that all the banks are to be * persuaded ” into investing

their capitals in five per cent. bonds.
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drop in value, as the frost causes the mercury to drop
in the thermometer. Even any danger of war would
at once reduce them in value. Let us call this risk
another burden of one per cent. on the circulation.

Next, every bank in seventeen or eighteen of the
largest cities— Boston among the number —are rve-
quired to keep on hand, at all times, a reserve —in
dead capital (legal tenders) — ¢ equal to at least twen-
ty-five per centum,” and all other banks a similar
reserve “equal to at least fifteen per centum,” ¢ of the
aggregate amount of their notes in circulation, and of
their deposits.”

Doubtless, two thirds — very likely three fourths —
of all the bank circulation and deposits are in the
seventeen cities named. And as these city banks are
required to keep a reserve of dead capital equal to
twenty-five per cent., and all others a similar reserve
equal to fifteen per cent., both on their circulation and
deposits, this average burden on all the banks is,
doubtless, equal to fwo per cent. on their circulation.

Next, the banks are required to pay to the United
States an annual tax of one per cent. on their average
circulation, and half of one per cent. on the amount of
their deposits.

Here is another burden equal to at least one and a
half per cent. on their circulation.

Then the capitals of the banks — the United States
bonds —are made liable to State taxes to any extent,
“not at a greater rate than is assessed upon the mon-
ied capital in the hands of individual citizens of such
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State.” This tax is probably equal to one per cent. on
their circulation.

Here, then, are taxes and burdens equal to seven and
a half per cent. on their circulation.

Next, the banks are required to make at least five
reports annually, to the Comptroller of the Currency,
of their “resources and liabilities.”” Also reports of
¢ the amount of each dividend declared by the associa-
tion.”

Then, too, the banks are restricted as to the rates of
interest they are permitted to take.

Then “Congress may at any time alter, amend, or
repeal this act;”’ and thus impose upon the banks still
further taxes, conditions, restrictions, returns, and
reports. Or it may at pleasure abolish the banks
altogether.

All these taxes, burdens, and liabilities, cannot be
reckoned at less than eight or nine per cent. on the cir-
culation of the banks; a sum two or three times as
great as the rate of interest ought to be; and two or
three times as great as it would be under the system
proposed.

And yet the banks must submit to all these burdens
as a condition of being permitted to loan money at all.
And they must make up —in their rates of interest —
for all these burdens. Under this system, therefore,
the rate of interest must always be two or three times
as high as it ought to be.

The objections to the system, then, are, first, that it
furnishes very little loanable capital; and, second, that
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it necessarily raises the interest on that little to two or
three times what it ought to be.

Such a system, obviously, could not be endured at
all, but for these reasons, viz.: first, that, being a
monopoly, those holding it are enabled to make enor-
mous extortions upon borrowers; and, secondly, that
these borrowers — most of whom are the bankers
themselves — employ the money in the manufacture
and sale of goods that are protected, by tariffs, from
foreign competition, and for which they are thus ena-
bled to get, say, fifty per cent. more than they are
worth.

In this way, these bank extortions and tariff extor-
tions are thrown ultimately upon the people who con-
sume the goods which the bank capital is employed in
producing and selling.

Thus the joint effect of the bank system and the
tariff is, first, to deprive the mass of the people of the
money capital that would enable them to manufacture
for themselves ; and, secondly, to compel them to pay
extortionate prices for the few manufactures that are
produced.

Under the system proposed, all these things would
be done away. The West and the South, that are now
relied on to pay all these extortions, would manufac-
turc for themselves. Their lands and railroads would
enable them to supply all the manufacturing capital
that could be used. And they could supply it at one
half, or one third, the rates now required by the ‘ Na-
tional ” banks. Of course, Massachusetts could not —
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under the “National ”’ system — manufacture a dollar’s
worth for the South and West. She could not keep
her manufacturing laborers. They would all go where
they could get cheap capital, cheap supplies, and good
markets. And then the manufacturing industry of
Massachusetts, and with it the value of her real estate,
will have perished from the natural and legitimate
effect of her meanness, extortion, and tyranny.

Looking to the future, then, there is no State in the
Union — certainly none outside of New England —
that has a greater interest in supplying her mechanics
with the greatest possible amount of capital; or in
supplying it at the lowest possible rates of interest.
And this can be done only by using her real estate as
banking capital.
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CHAPTER VIII.

THE TRUE CHARACTER OF THE
“NATIONAL” SYSTEM.

SectION 1.

Under the ¢ National” system there are less than
2,000 banks. But let us call them 2,000.

Calling the population of the country forty millions,
there is but one bank to 20,000 people.

And this one bank is, in law, a person; and only a
single person. In lending money, it acts, and can act,
only as a unit. Its several stockholders cannot act
separately, as so many individuals, in lending money.

So far, therefore, as this system is concerned, there
18 but one money lender for twenly thousand people!

Of these 20,000 people, ten thousand (male and
female) are sixteen years of age and upwards, capable
of creating wealth, and requiring capital to make their
labor most productive.

Yet, so far as this system is concerned, there is but
one person authorized to lend money to, or for, these
ten thousand, who wish to borrow.

And this one money lender is one who, proverbially
‘“has no soul.” Itis not a mnatural human being. It
is a legal, an artificial, and not a natural, person. Itis
neither masculine nor feminine. It has not the ordin-
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ary human sympathies, and is not influenced by the
ordinary human motives of action. It is no father,
who might wish to lend money to his children, to start
them in life. It is no neighbor, who might wish to
assist his neighbor. It is no citizen, who might wish
to promote the public welfare. It is simply a nonde-
script, created by law, that wants money, and nothing
else.

Moreover, it has only $177,000 to lend to these
10,000 borrowers ; that is, a fraction less than $18, on
an average, for each one!

What chance of borrowing capital have these ten
thousand persons, who are forbidden to borrow, except
from this one soulless person, who has so little to lend?

If money lenders must be soulless — as, perhaps, to
some extent, they must be —it is certainly of the
utmost importance that there be so many of them, and
that they may have so much money to lend, as that
they may be necessitated, by their own selfishness, to
compete with each other, and thus save the borrowers
from their extortions.

But the “National”’ system says, not only that the
money lender shall be a soulless person, and one having
only a little money to lend, but that he shall also have
the whole field —a field of 10,000 borrowers— entirely
to himself!

It says that this soulless person shall have this whole
field to himself, notwithstanding he has so little money
to lend, and notwithstanding there are many other per-
sons standing by, having, in the aggregate, fifty times
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as much money to lend as he; and desiring to lend it
at one half; or one third, the rates he is demanding, and
extorting !

It says, too, that he shall have this whole field
to himself, notwithstanding that ninety-nine one-hun-
dredths of those who desire to borrow, are sent away
empty! and are thereby condemned — so far as such a
system can condemn them — to inevitable poverty!

SecrioN 2.

But further. Each one of these 2,000 legal, or arti-
ficial, persons, who alone are permitted to lend money,
is made up of, say, fifty actual, or natural, persons, to
whom alone, it is well known, that this legal person
will lend it!

These 2,000 legal persons, then, who alone are per-
mitted to lend money, are made up of 100,000 actual
persons, who alone are to borrow it.

These 100,000 actual persons, who compose the
legal persons, do not, then, hecome bankers because
they have money to lend to others, but only because
they themselves want to borrow !

Thus when the system says that they alone shall
lend, it virtually says that they alone shall horrow ;
because it is well known that, in practice, they will
lend only to themselves.

In short, it says that only these 100,000 men — or
one in four hundred of the population-—shall have
liberty either to lend, or horrow, capital! Such capital

The Online Library of Liberty <oll.libertyfund.org> Page 301



73

as is indispensable to every producer of wealth, if he
would control his own industry, or make his labor most
productive.

Consequently, it says, practically —so far as it is in
its power to say — that only one person in four hun-
dred of the population shall be permitted to have capi-
tal; or, consequently, to labor directly for himself;
and that all the rest of the four hundred shall be com-
pelled to labor for this one, at such occupations, and
for such wages, as he shall see fit to dictate.

In short, the system says—as far as it can say —
that only 100,000 persons — only one person in four
hundred of the population — shall be suffered to have
any money! And, consequently, that all the property
and labor of the thirty-nine million nine hundred thou-
sand (39,900,000) persons shall be under the practical,
and nearly absolute, control of these 100,000 persons!
It says that thirty-nine million nine hundred thousand
(39,900,000) persons shall be in a state of industrial
and commercial servitude (to the 100,000), elevated
but one degree above that of chattel slavery.

And this scheme is substantially carried out in prac-
tice. These 100,000 men call themselves “{he busi-
ness men’’ of the country. By this it is meant, not
that they are the producers of wealth, but only that
they alone handle the money! Other persons are per-
mitted to sell only to them! to buy only of them! to
labor only for them! and to sell to, buy of, and labor
for, them, only at such prices as these 100,000 shall

dictate.
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These 100,000 so called ¢ business men,” not only
own the government, but they are the government.
Congress is made up of them, and their tools. And
they hold all the other departments of the government
in their hands. Their sole purpose is power and plun-
der; and they suffer no constitutional or natural law
to stand in the way of their rapacity.

How many times, during the last presidential can-
vass, were we told that ¢ the business men” of the
country wished things to remain as they were? Hav-
ing gathered all power into their own hands, having
subjected all e property and all the labor of the
country to their service and control, who can wonder
that they were content with things as they were?
That they did not desire any change? And their
money and their frauds being omnipotent in carrying
elections, there was no change.

These 100,000 “business men,” having secured to
themselves the control of all bank credits, and thereby
the control of all business depending on bank loans;
having also obtained control of the government, enact
that foreigners shall not he permitted to compete with
them, by selling goods in our markets, except under a
disadvantage of fifty to one hundred per cent.

And this is the industrial and financial system which
the ¢ National ” bank system establishes —so far as it
can establish it. And this is the scheme by means of
which these 100,000 men cripple, and more than half
paralyze, the industry of forty millions of people, and
secure to themselves so large a portion of the proceeds
of such industry as they see fit to permit.
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CHAPTER IX.

AMASA WALKER'’S OPINION OF THE
AUTHOR’S SYSTEM.

As Mgr. AmMasa WALKER is considered the highest
authority in the country, in opposifion to all paper
currency that does not represent gold or silver actually
on hand, it will not be impertinent to give his opinion
of the system now proposed.

Ile reviewed it in a somewhat elaborate article,
entitled ¢ Alodern Alchemy,” published in the Bank-
ers Magazine (N. ¥.) for December, 1861.

That he had no disposition to do any thing but con-
demn the system to the best of his ability, may he
inferred from the following facts.

After describing the eflorts of the old alchemists to
transmute the baser metals into gold, he represents all
attempts to make a useful paper currency as attempts
“to transmute paper into gold.”” Me says that the
idea that paper can be made to serve'the purposes of
money is ¢ a perfectly cognate idea” with that of the
old alchemists, that the baser metals can be transmuted
into gold. (p. 407.)

He also informs us that —

«“Tt is perfectly impracticable to transmute paper
inlo gold to any extent or degree whatever, and that
all attempts to do so (beneficially to the trade and
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commerce of the world) are as absurd and futile as the
efforts of the old alchemists to change the baser metals
into the most precious.” (p. 415).

These extracts are given to show the spirit and
principle of his article, and the kind of arguments he
employs against all paper that represents other prop-
erty than coin; even though that property have equal
value with coin in the market.

Yet he says: —

“ One thing we cheerfully accord to Mr. SPOONER’S
system — it 1s an honest one. Here is no fraud, no
deception. It makes no promise that it cannot fulfil.
It does not profess to be convertible into specie [on
demand]. It is the best transmutation project we
have seen.” (p. 413).

When he says that “it is the best fransmutation
project he has seen,” the context shows that he means
to say that it comes nearer to transmuting paper into
gold, than any other system he has seen.

This admission, coming from so violent an opponent
of paper currency, may reasonably be set down as the
highest commendation that %e could be expected to
pay to any paper system.

He also says: —

“Many schemes of the same kind have, at different
times, been presented to the world; but none of them
have been more complete in detail, or more systemati-
cally arranged, than that of Mr. SrooNer. (p. 414).

But by way of condemning the system as far as pos-
sible, he says: —
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«“Mgr. SpooNER, however, can, we think, make no
claim to originality, so far as the general principle is
concerned. The famous bank of Joux Law, in France,
was essentially of the same character.” (p. 413.)

No, it was not essentially of the same character.
One difference — to say nothing of twenty others —
between the two systems was this: that Law’s bank
issued notes that it had no means to redeem ; whereas
Mr. WaLker himself admits that ‘ MRr. SPoONER’S sys-
tem makes no promises that it cannot fulfil.”’ That is
to say, it purports to represent nothing except what
it actually represents, viz.: property that is actually
on hand, and can always be delivered, on demand, in
redemption of the paper. Is not this difference an
“essential”’ one? If Mgr. WaALKER thinks it is not, he
differs « essentially ” from the rest of mankind: What
fault was ever found with Joux Law’s bank, except
that it could not redeem its paper? Will Mr. WaLkEer
inform us ?
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