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INTRODUCTION
TO
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EDITION.

THE first edition of "Civil Liberty and Self-Government"'
was published in 1853, when Dr. Lieber was a professor in
the University of South Carolina;
the second, enlarged by
notes and corrected, appeared in 1859, t.wo years after he had
accepted a chair in Columbia College, New York. The second
edition was exhausted when he died, October 2, 1872 ; and if
he had lived, he would, I think, have prepared a third edition,
for the work had come pretty extensively into the hands both
of college students and of mature men of literary culture.
But
the last years of Dr. Lieber's life, after the war, with the duties
and studies which it laid upon him, was over, were occupied
with other literary work. And so there has been for some
time an important
gap in the works which can be recommended to the student of political science.
The author of
this preface was requested by the family of Dr. Lieber to
undertake the office of preparing both the "Civil Liberty and
Self-Government,"
and the "Political
Ethics," for a new edition.
The former, as being most in demand, it was thought
best to get in readiness for the press first; the other, it is
probable, will be given to the public after no very long
interval.
The
work.
review
undue

writer of these lines had long been familiar with this
Soon after its appearance, he wrote a somewhat extended
of it, in which he spoke with plainness, perhaps with
emphasis, of certain minor inaccuracies
in the first
5
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edition, which had escaped its author's notice. But the review
was the means of bringing him into acquaintance, and afterwards into friendly relations, with Dr. Lieber : perceiving the
merits of the work, and its suitableness for the wants of young
men in the United States, he was the first, or among the first,
to recommend it to students, so that as early as 1854 or 1855
he put it into the hands of his pupils in Yale College. And he
has had very good reason to believe that the general effect of
the work upon young men has been of the most salutary kind.
The work now appears in all important particulars as the
author left it. _A_few slight corrections have been silently
introduced
into the text; the notes have received additions
where explanations
of the text seemed to be required, and
where the progress of events threw light on the author's views.
One or two notes are put in the place of notes in the last
edition, for special reasons, which are indicated in the notes
themselves.
These changes and additions, in all but few, are
denoted by brackets.
On the whole, while the work has been
carefully examined, the amount of alterations has been very
small, and throughout nothing is obtruded on the author.
It would be a grateful task to speak at length here of the
services which Dr. Lieber rendered to political science in this
country.
But we must refer our readers to the charming sketch
of his life and character, "given by his friend Judge M. Russell
Thayer in an address before the Historical Society of Pennsylvania. Hewas indeed the founderofthis
science in this country,
in so far as by his method, his fulness of historical illustration,
his noble ethical feeling, his sound practical judgment, which
. l.rather than of the German type, he secured
was of the Enghsh,
readers among the first men of the land, influenced political
thought more than any one of his _ontemporaries in the United
States, and made, I think, a lasting impression
on many
students who were forming themselves for the work of life.
Severely scientific he could not be called; he was sometimes a
little verbose, and his abundant stores of knowledge and reading were poured profusely out on his readers ; but I am not
sure that a writer so full of illustration, so transparent
in his
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feelings,
and with so little
reserve,
isnot thefittest
to leavea
genialremembrance and a happy impressionin theminds of
thelargest
number of men.
Dr. Lieber's
.vicissitudes
of life
were ofa kind to cultivate
in
him practical
judgment concerningpolitical
matters.Sharing
in his earlyyouth in that inspiration
of patriotism
which
drove so many young Germans intothefield,
and partaking
of the toilsof theWaterloo campaign,duringwhich,at the
battleof Namur, he was wounded; then returningto his
nativecity,
Berlin,
to fallunder the suspicionof the government on accountof his connectionwith the ardentpatriot
Jahn; next,afterhisgraduationatJena,making hisway into
Greece,as a volunteerin the cause of Greek independence;
thereupon,disappointed
and destitute,
takingrefugein Italy,
where thehistorian
Niebuhr invited
him toactas tutorof his
son; thenreturningintoPrussiawithpromisesof protection,
which were fulfilled
by hisimprisonment,
and gladly,
on his
release,
going to London, where he supportedhimselffora
yearby writingand teaching,
he at length,
in 1827,found a
permanentdomicileintheUnited States.But hereforsome
time he had no fixeddwelling-place.
From Boston,where he
stayedfiveyears,he removed to New York in 1832,then to
Philadelphia
in 1833,and then,in 1835,acceptedthechairof
History and Political
]Economy in the University
of South
Carolina.One more transplantation,
from thisscene of his
professional
aswellasliterary
labors,
broughthim,aswe have
seen,to New York,in 1858,where he ended hisdays. Thus,
resembling the Greek
,, Qui multorumhornlnummores et vidlt et urbe%"
he was enabled to add to the treasures of history" with which
his education had enriched his mind, the experience of a man
versed in life, acquainted with mankind under many forms of
society, having the best opportunities to observe governments
and political institutions, and stimulated by intercourse with a
person like Barthold Niebuhr.
It is worth noticing here that
his life in the United States was almost equally diversified with
6
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his earlier life passed in Europe.
Especially he had an opportunity, such as few have had, of seeing life in a State where
slavery existed, in a State at the very head of Southern institutions, where a large number of refined men, given to politics,
had reduced Southern principles to a doctrine, which they
sought to engraft on the Constitution of the country, under
the guidance of so accomplished and deep-thinking
a statesman as Calhoun.
Dr. Lieber's native traits of mind seem to have been such
that he was able readily to assimilate the impressions which
a great diversity of institutions made upon him. We are wont
to contrast the German mind, deep but not clear, prone to
speculation, unpractical, with our practical, clear-sighted, but
short-sighted
English mind.
But Dr. Lieber, while he had a
scientific "an[age," had an eminently practical spirit, capable
of gathering from history and experience their lessons, and of
reconciling scientific truth with the demands and possibilities
of an existing state of things.
The science of politics rests on
the idea of justice and of rights; but the questions, What is the
best possible state ? How far can the experience of one state
be applied with advantage to another?
What securities are
needed by a nation against a government ? and What power
is needed by a government
for the highest welfare of the
nation ?mthese and many others are purely practical questions,
which must be answered by the experience, the knowledge,
the wisdom of thoughtful men, or else abstractionists
and
political revolutionists
will answer them to a nation's ruin2
Dr. Lieber felt that English liberty had been under a remarkable guidance of the divine Ruler of men ; that justice, order,
stability, freedom, had been reconciled in it in a wonderful
way ; that its capacity of progress without revolution set it up
as a model and guide to the nations ; while yet, everywhere,
the best men ought to judge, with all the light and candor
possible, how far these principles of the Anglican race could
be adopted and engrafted on other constitutions.
He was
thus no German, except in justly estimating
the excellent
traits of his fatherland:
in his political judgments
he was
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more ofan Englishman or of a republican
than anythingelse.
We wonder,as we become acquainted
withhim in thewritings
of his mature life,
how therecould have been any frothof
liberty
in hisyouth which brought suspicionupon him,and
can onlyaccountforthetreatment
he receivedfromthepolice
of hisnativecountryby thatdread ofrevolution
which French
movements duringa generationhad aroused,and which,with
unnaturalsharpnessofsight,
saw intheyouthfuldeliverers
of
theircountrythefoesof kings.
The "CivilLibertyand Self-Government"cannot be read
profitably
withouttakingintoviewtheeventsof 1848 and the
new empire of Napoleon IIL Through the book thereisa
contrast,
which oftenappears,
between Anglicanand Gallican
liberty,
between checks and guarantees,
restitutions
and diffusedpower,on theone hand,and a government,on theother,
withno checksand no institutions,
with a centralized
power
swallowing up all minor authority in the great leviathan, and
calling that a government of the people, because the people gave
their consent to it once and forever.
Our author watched this
French system, no doubt, with intense interest, and when he
saw the government
of lies and of moral corruption falling
under the blows of a vigorous foe, it was not as a Prussian or
a German that he rejoiced in it, but as a man, a true American
and a Christian.
Here was the judgment of events, the rebuke
of God. If, together with this high satisfaction in catching
glimpses of a divine government, we might attribute some
pleasure to our author when he found that history was confirming his theory, that he had almost prophesied in this book,
and that the hopes of mankind would be the brighter for what
happened in 187o; we could not.surely find fault with him.
The value of this work in this country consists chiefly in its
corrections of some of our prevalent tendencies.
In chapter
xxii. the author remarks that, as it appears to him, "while
the English
element, we,
abstraction ;"
of the rights

incline occasionally too much to the historical
in turn, intline occasionally too much toward
and further, "that it is certain that we conceive
of the citizen more in the abstract, and more as
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attributes of his humanity."
Both of these remarks are un.
doubtedly true.
We are inexperienced
and self-confident,
with small historical knowledge, and we run into abstractions
as the easiest things for the least educated to comprehend, and
for demagogues to make the starting-point
in their projects
and deductions.
We make little distinction practically between personal and political rights, so that the right of suffrage
seems to belong to the human being as such, although, inconsistently, we withhold it still from women and minors.
A citizen without suffrage is hardly conceived of. We are coming,
too, to believe in a more liberal construction
of the general
Constitution, so as to throw larger power into the hands of
Congress, and to look to the government for help in difficulty ;
and this at the very time when the newest and wisest reforms
in state constitutions are restricting legislatures in the sphere
of their functions.
The tendency plainly is towards a more
centralized government by a freer interpretation
of the United
States Constitution.
The dangers which menace us from this
tendency, and from what may be called democratic abstraction,
are met by such a book as this, which teaches that there is no
safe liberty but one under checks and guarantees, one which
is articulated, one which by institutions
of local self-government educates the whole people and moderates the force of
administrations,
one which sets up the check of state power
within certain well-defined limits against United States power,
one which draws a broad line between the unorganized masses
of men calling themselves the people and the people formed
into bodies, "joined together and compacted" by constitutions
and institutions.
May this book still lead our young men into the paths of
political wisdom, and may the old guarantees and checks, the
substance of English liberty, with whatever of good we have
received that is peculiar to the American people, have, as years
roll on, more and more of our confidence and veneration !
THEODORE D. WOOLSEY.
IWEWHAvEX%
January 28, x874.
e
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CHAPTER

I.

INTRODUCTORY.

WE live at a period when it is the duty of reflecting men to
ponder conscientiously
these important questions : .In what
does civil liberty consist ? How is it maintained ? What are
its means of self-diffusion, and under what forms do its chief
dangers present themselves
Our age, marked by restless activity in almost all departments of knowledge, and by struggles and aspirations before
unknown, is stamped by no characteristic
more deeply than
by a desire to establish or extend freedom in the political
societies of mankind.
At no previous period, ancient or
modern, has this impulse been felt at once so strongly and by
such extensive numbers.
The love of civil liberty is so leading a motive in our times, that no man who does not understand what civil liberty is, has acquired that self-knowledge
without which we do not know where we stand, and are supernumeraries
or instinctive followers, rather than conscious,
working members of" our race, in our day and generation.
The first half of our century has produced several hundred
political constitutions,
some few of substance and sterling
worth, many transient like ephemeral beings, but all of them
testifying to the endeavors of our age, and plainly pointing"
out the high problem that must be solved; many of them
2
17
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leaving roots in despite of their short existence, which some
day will sprout and prosper.
It is in history as in nature.
Of all the seeds that germinate, but few grow up to be trees,
and of all the millions of blossoms, but thousands, or even
hundreds, ripen into fruit.
Changes, frequently far greater than are felt b)z those who
stand in the midst of them, have taken place ; violent convulsions have shaken large and small countries, and blood has
been shed--that
blood which has always flowed before great
ideas could settle into actual institutions, or before the yearnings of humanity could become realities.
Every marked
struggle in the progress of civilization has its period of convulsion.
Our race is in that period now, and thus our times
resemble the epoch of the Reformation.
Many who unreservedly adhere to the past, or who fear its
evils less than those of change, resist the present longings of
our kind, and seem to forget that change is always going on,
whether we will or not. States consist of living beings, and
life is change.
Others seem to claim a right of revolution for
governments,
under the name of caup d'dtat, but deny it to
the people ; and large portions of the people have overleaped
civil liberty itself. They daringly disavow it, and pretend to
believe that they find the solution of the great problem of our
times either in an annihilation of individuality, or in an apotheosis of individual man, and preach communism, individual
sovereignty, or the utmost concentration
of all power and political action in one Caesar. " Parliamentary
liberty" is a term
sneeringly used in whole countries to designate what they
consider an obsolete encumbrance and decaying remnants of
a political phase belonging to the past. The representative
system is laughed at, and the idol of monarchical or popular
absolutism
is draped anew, and worshipped by thousands as
if it were the latest avatar of their political god. What, but
a lustre or two ago, would have been universally considered
impossible, has come to pass ; Rousseau's hatred of representative government
is loudly and largely professed in France,
not only by the army and the faction which holds power,
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• These views were laid before the civilized world m a pamphlet, published in
the summer of 1858, welt known to be countenanced by the ruling party in
France, and have been frequently stated before. The code Napoleon flatters
the vanity of the French people, and not being conscious of the fact that the
most important element of politlea[ civilization is civil hberty, they take this eode
as the sum of political ciwlization, while it is pecuharly obtuse on all matters
relating to political rights and man's protection as a freeman. How could it be
otherwise with a code which proceeded from the ci_il law, and received, wherever
it treats of personal rights, an impress from a man who, more perhaps than any
other person on the stage of history, iustmcfiVelv abhorred everything inclining
toward liberty, even the first germs of freedom ,_
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of government,
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countries?
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of the
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* The necessity of a union of the different courts and bodies of the state wa_
often perceived by those who felt called upon to resent the crown, and the corresponding desire to defeat it, by the crown. An instance was furnished in
France in I648 , when Mazarin strove to annul the arr_t d'umon.
* I do not only allude to such bodies as the French parliaments, but to the fact
that down to this century the continental courts ofjustme conducted, in innumerable cases, what is now frequently called the administrative business, such as
collecting taxes, letting crown domains, superintending roads and bridges The
early separation of the Enghsh judge--I do not speak of hl_ independence,
which is of much later date--and the early, comparatively speaking, independent
position of the English church, seem to me two of the most significant facts in
Enghsh history, and answer in,a great measure the question so often asked, "Why
is it that France, constituted so much hke England down to the twelfth or thirteenth century, lost her liberty, and England not ? It partially accounts for the
still more surprising fact that file most advanced portions of Spain, at one period,
had a clearer perception of liberty than England had, but are now immeasurably
behmd her.
3 Even a Henry VIII. took care to have first the law changed when it could
not be bent to his tyrannical acts. Despots in other countries did not take this
trouble ; and I do not know whether the history of any other period impresses
the student with that peculiar meaning which the English word Law has ac_.uired,more forcibly than this very reign of tyranny and royal bloodshed.
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having formed a national representative
system of two houses,
governed by a parliamentary
law of their own, with that important element, at once conservative
and progressive, of a
lawful, loyal opposition.
It is that country which alone saved
judicial and political publicity, when secrecy prevailed everywhere else ;' which retained a self-developing common law and
established the trial by jury.
In England, the principles of
self-government
were not swept away, and all the chief principles and guarantees of her Great Charter and the Petition
of Right have passed over into our constitutions.
We belong to the Anglican race, which carries Anglican
principles
and liberty over the globe, because wherever it
moves, liberal institutions and a common law full of manly
r_ghts and instinct with the principle of an expansive life, ac,'ompany it. We belong to that race whose obvious task it is,
among other proud and sacred tasks, to rear and spread civil
hberty over vast regions in every part of the earth, on continent and isle. We belong to that tribe which alone has the
word Self-Government.
We belong to that nation whose
great lot it is to be placed, with the flfil inheritance of freedom,
on the freshest soil in the noblest site between Europe and
Asia, a nation young, whose kindred countries, powerful in
wealth, armies, and intellect, are old. It is a period when a
peaceful migration of nations, similar in the weight of numbers
to the warlike migration of the early middle ages, pours its
crowd into the lap of our more favored land, there to try, and
at times to test to the utmost, our institutions--institutions
which are our foundations and buttresses, as the law which
they embody and organize is our sole and sovereign master.
These are the reasons why it is incumbent upon every
American again and again to present to his mind what his own
liberty is, how he must guard and maintain it, and why, if he
neglect it, he resembles the missionary that should proceed to
z Trial%especiallycriminal trials, remained public m several countries,for
instance,in the kingdom of Naples; but judicial and political publicityvanished everywhere except in England; nor was the publicityof such trials as
those of Naples of much value.
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Ethics.

2 I ask permission to draw the attention of the scholar to a subject which
appears to me important.
I have used the term Western history, yet it is so
indistinct that I must explain what is meant by it. It ought not to be so. I mean
by Western hi_tory the history of all historically active, non-A_latic nations and
tubes--the
history of the Europeans and their descendants in other parts of the
world.
In the gloupmg and division of comprehensive
subjects, clearness depends in a great measure upon the distinctness of well-chosen terms.
Many
students of ciwlization have probably felt with me the desirableness of a concise
term, which should comprehend wnhin the bounds of one word, capable of furrushing us with an acceptable adjective, the whole of the Western Caucasian
portion of mankind--the
Europeans and all their descendants in whatever part
of the world, in America, Austlaha, Africa, India, the Indian Archipelago and
the Pacific Islands.
It is an idea which constantly recurs, and makes the necessity of a proper and brief term daily felt. Bacon said that " the w_se question
is half the science;"
and may we not add that a wise division and apt terminology is its completion ? In my private papers I use the term Occidental in a
sufficiently natmal contradistinction
to Oriental.
But Occidental, like Western,
indicates geographical position ; nor did I feel otherwise authorized to use it
here.
Europides
would not be rea&ly accepted.
Japhethlan would comprehend more tribes than we wish to designate.
That some term or other must
soon be adopted seems to me clear, and I am ready to accept any exprea_ive
name formed in the spirit and according to the taste of our language.
The
chemist and natural historian are not the only ones that stand in need of distinct
names for their subjects, but they are less exacting than scholars.
As the whole
race is called the Caucasian, shall we designate the group m question by the
name of Cis-Caucasian ? It is more important for the scholar of civilization to
have a distinct name for the indicated group, than it was for the student of the
natural history of our race to adopt the recently formed term of prognathous
robes, in order to group together all the tribes with projecting jaws.
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LIBERTY.

DISTINGUISHED writer has said that every one desires

liberty,but itis impossibleto say what itis. Ifhe meant by
liberty,civilliberty,
and thatitis impossible to give a definition of it,using the term definitionin itsstrictest
sense,he
was right; but he was mistaken ifhe intended to say that
we cannot state and explainwhat is meant by civllhberty in
certainperiods,by certaintribes,and thatwe cannot collect
something general from these different
views. Civil liberty
does not fare worse in thisrespectthan allother terms which
designate
the collective amount
of different applications
of the
same principle,
such as Fine Arts, Religion,
Property,
Republic.
The definitions
of all these terms imply the use of
others
when,

variable
in their nature.
as in the age of scholastic

The time, however,
is passed
philosophy,
it was believed

that everything
was strictly definable, and must be compressed
within the narrow
limits of an absolute
definition
before it
could

be entitled

hope

of being

either to the
misconception

to the dignity
able

of a thorough

absolutely

commonest
of human

to define

discussion.
things

that

The
belong

life_ or the highest regions, betrays a
language,
which itself is never abso-

lute except
in mathematics.
It misleads.
Bacon,
so illustrious as a thinker, has two dicta which it will be well for us to
remember
throughout
this discussion.
He says: "Generalities

z Is it necessary

to remind

the reader

of Dr.

Johnson's

definition

of the Knife?

or of the fact that the greater
portion
of all law business arises from the impossibility of giving absolute
defimtions
for things that are not absolute
themselves?
A knife
found
different

and a dagger
very

difficult

punishments

are terms
to

define

sufficiently

them,

for wounds

clear

in many

inflicted

penal

in common
cases,

by the one

life, but it has
when

or the other.

the

law

been

awards
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are barren, and the multiplicity of single facts present nothing
but confusion. The middle principles alone are solid, orderly,
and fruitful;" and in another part of his immortal works he
states that "civil knowledge is of all others the most immersed
in matter and the hardliest reduced to axioms."
We may
safely add, "and expressed in definitions."
It would be
easy, indeed, and correct, as far as it would go, to say : Civil
liberty is the idea of liberty, which is untrammeled
action,
applied to the sphere of politics ; but although this definition
might be called "orderly,"
it would certainly neither be
"solid" nor "fruitful," unless a long discussion should follow
on what it means in reality and practice.
This does by no means, however, affect the importance
of
investigating
the subject of civil liberty and of clearly presenting to our minds what we mean by it, and of what elements it consists.
Disorders of great public inconvenience,
even bloodshed and political crimes, have often arisen from the
fact that the two sacred words, Liberty and People, were freely
and passionately used without a clear and definite meaning
being attached to them.
A people that loves liberty can do
nothing better to promote the object of its love than deeply to
study it; and in order to be able to do this, it is necessary to
analyze it, and to know the threads which compose the valued
texture.
In a general way, it may here be stated as an explanationm
not offered as a definition--that
when the term Civil Liberty
is used, there is now always meant a high degree of mutually
guaranteed
protection
against interference with the interests
and rights held dear and important by large classes of civilized men or by all the members of a state, together with an
effectual share in the making and administration
of the laws
as the best apparatus to secure that protection, and constituting the most dignified government of men who are conscious
of their rights and of the destiny of humanity.
We understand by civil liberty not only the absence of individual restraint, but liberty within the social system and political organism--a

combination

of principles and laws which acknowledge..
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protect, and favor the dignity of man.
But what are these
guarantees,
these interests
and rights ? Who
are civilized
men ? In what does that share consist?
Which are the men
that are
humanity

conscious
? Who

of their rights?
What
are the large classes ?

is the

destiny

of

I mean by civil liberty
that liberty which plainly
results
from the application
of the general idea of freedom
to the civil
state of man, that is, to his relations
as a political
being--a
being obliged
by his nature
live in society.
Civil hberty

and destined
is the result

by his Creator
to
of man's
twofold

character,
as an individual
and social being, so soon as both
are equally
respected.
All men desire freedom
of action.
We have this desire, in
some degree, even in common
with the animal, where It manifests itself at least as a desire for freedom
of motion.
The
fiercest despot desires
liberty as much as the most ardent
republican;
indeed, the difficulty
is that he desires
it too much
--selfishly,
exclusively.
_ He wants it for himself alone.
He
* I believe that this has never been shown with greater and more truculent
na_vetdthan by the present King of Dahomey in the letter he wrote to the
Queen of England in _t852. Every case in which an idea, bad or good, is
camed to a point of extreme consistency is worth being noted; I shall give,
therefore, a part of it.
The British government had sent an agent to that king, with presents, and the
direction to prevent him from further trade in slaves; and the king's answer
contains the following passage :-"The King of Dahomey plesents his compliments to the Queen of England.
The presents which she has sent him ale very acceptable and are good to his
face. When Governor Winiett visited the king, the king told him that he must
consult his people before he could give a final answer about the slave-trade, lie
cannot see that he and his people can do without it. It is from the slave-trade
that he delives his principal revenue. This he has explained in a long palaver
to Mr. Cruikshank. He begs the Queen of England to put a stop to the slavetrade everywhere else, and allow him to continue it."
In another passage he says :-"The king begs the queen to make a law that no ships be allowed to trade at
any place near his domains lower down the coast than Wydah, as by means of
trading vessels the people are getting rich and resisting his authority. He hopes
the queen will send him some good tower guns and blunderbusses, and plenty
of them, to enable him to make war" (which means razzms, in order to carry ot_
eartiv_ for the barracu, or slave market).
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has not elevatedhimselfto the idea of granting to hisfellows
the same libertywhich he claims forhimself,and of desiring
to be limitedinhisown power of trenchingon the same liberty
of others.
This is one of the greatest
ideas to which man can
rise.
In this mutual grant and check lies the essence of civil
liberty, as we shall presently
see more fully, and in it lies its
dignity.
It is a grave error to suppose
that the best government is absolutism
with a wise and noble
despot at the head
of the state.
As to consequences
it is even worse than absolutism with a tyrant at its head.
The tyrant may lead to reflection

and

resistance;

the

wisdom

and

brilliancy,

however,

of the government
of a great despot or dictator
deceive
and
unfit the people for a better
civil state.
This is at least true
with reference
to all tribes not utterly lost in despotism,
as the
AsJatics are.
The periods succeeding
those of great and brilliant despots
human work,

have always
been
calamitous.'
The noblest
nobler even than literature
and science, is broad

civil liberty, well secured
and wisely handled.
The highest
ethical and social production
of which man, with his inseparable moral, jural, msthetic and religious
attributes,
is capable,
is the comprehensive
and minutely organic
self-government
of
a free people;
in fairness
fortunately
and length

and

and

a people

justice

with

also the rarest,
of history.

truly
other
subject

free

at home,

and

dealing

nations,

is the

greatest,

offered

in all

the

un-

breadth

In the definitions
of civil liberty which philosophers
or publicists
have, nevertheless,
endeavored
to give, they seem to
have fallen into one or more of the following
errors.
Some
have confounded
liberty, the status of the freeman as opposed
to slavery, with civil liberty.
But every one is aware that
while we speak of freemen m Asia, meaning
only non-slaves,
The claims of "undoubted sovereignty" and the *'independent power" of
kings, put forth by the Smarts, by Louis XIV., and by all who looked upon
kings, restricted in their power, as unworthy peers of the "real princes," must
be classed under the same head with the aspirations of the principate of Dahomey, however they may differ in form.
I have d_,ek on thin subject at length m my ]PoliticalEthics.
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we would be very unwilling to speak of civil liberty in that
part of the globe.
The ancients knew this distinction perfectly well. There were the Spartans, constituting the ruling
body of citizens, and enjoying what they would have called,
in modern language, civil liberty, a full share in the government of the polity ; there were Helots ; and there were Lacedmmonian people, who were subject, indeed, to the sovereign
body of the Spartans, but not slaves.
They were freemen,
compared to the Helots; but subjects, as distinguished from
the Spartans.
This distinction is very plain, but the confusion
has not only frequently misled in times past, but is actually
going on to this day in many countries.
Others have fallen into the error of substituting a different
word for liberty, and believed that they had thus defined it;
while others, again, have confounded the means by which
liberty is secured in certain communities, with liberty itself.
Some, again, have been led, unawares, to define an idea wholly
different from civil liberty, while imagining that they were
giving the generics and specifics of the subject.
The Roman lawyers say that hberty is the power (authority)
of doing that which is not forbidden by the law. That the
supremacy of the law and exclusion of arbitrary interference
is a necessary element of all liberty, every one will readily
admit; but if no additional characteristics
be given, we have,
indeed, no more than a definition of the status of a non-slave.
It does not state whence the laws ought to come, or what
spirit ought to pervade them. The same lawyers say : Whatever may please the ruler has the force of law.' They might
have said with equal correctness : Freeman is he who is directly subject to the emperor;
slave, he who is subject to the
emperor through an intermediate
and individual master.
It
settles nothing as to what we call liberty, as little as the other
dictum of the civil law, which divides all men into freemen
and slaves.
The meaning of freeman, in this case, is nothing
more than non-slave;
while our word freeman, when we use
• Quod principi placuerit legis habet vigorem.--L,

i. lib. i. tit. 4 Dig.
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with civil liberty,
but the enjoyment

means not
of positive

merely a negaand high civil

privileges
and rights. _
It is remarkable
that an English
writer of the last century,
Dr. :Price, makes
the same simple
division
of slavery
and
liberty, although
it leads him to very different
results. 2 According
to him, liberty is self-determination
or self-government, and every interruption
of self-determination
is slavery.
This

is so extravagant,

that

it is hardly

worth

show its fallacy.
Civil liberty is liberty
that is, in a state of union with equals;
tion of self-determination
is one of the
istics of civil liberty.
Cicero

says : Liberty

This does
insulation.

is the

power

not apply to civil liberty.
If it was meant
for

our while

to

in a state of society;
consequently,
limitanecessary
character-

of living

as thou wiliest.3

It would apply
political
liberty,

to savage _
it would

have been necessary
to add, " so far as the same liberty
of
others does not hmit your own living as you choose."
But
we always
live in society, so that this definition
can have a
value only as a most
in order
to explain

general
liberty

one, to serve as a starting-point,
if applied
to different
spheres.

Whether
this was the probable
I need not decide.
Libertas

came

to

signify,

intention

simply

in the

course

of

time,

and

in

Rome,

of royalty.
sanguinary
government

We have advanced
beyond
this idea.
The most
pages of history
have taught
us that a kingless
is not, on that account
alone, a republic,
if the

stringently
republics,

concentrated
as under

to

government,

Roman,

republican

term republic
is intended
government
in any degree.

republican

of a practical

comprehend
France
had

a government

any of her kings.

abolition

the idea
as absolute
under

To classify

her

of selfand as
so-called

governments,

* Summa divisio de jure personarum haec est, quod omnes homines Rut hberl,
sunt aat servi.--Inst., i. 3.
* Observations on the Nature of Ctml Liberty, etc., by Richard Price, D.D.,
3d ed,

Lond.,

Quid

i776.

cst libcrtas?

P "estas

vivendi

ut vel[s.--Cic.,

Parad.,

5, I,
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with reference to liberty, into monarchies and republics, is an
error in principle.
An Englishman
who lives under a monarchy, for such certainly his royal republic is called, enjoys
an amount of self-government and individual liberty far greater
than the Athenian ever possessed
or is established
in any
republic of South America.
The Greeks likewise gave the meaning of a distinct form of
government to their word for liberty.
Eleutheria, they said,
is that polity in which all are in turn rulers and ruled.
It is
plain that there is an inkling of what we now call self-government in this adaptation of the word, but it does not designate
liberty as we understand it. For it may happen, and indeed
it has happened repeatedly, that although the rulers and ruled
change, those that are rulers are arbitrary and oppressive
whenever their turn arrives; and no political state of things
is more efficient in preparing the people to pass over into
despotism, by a sudden turn, than this alternation of arbitrary
rule.
If this definition really defined civil liberty, it would
have been enjoyed in a high degree by those communities
in
the middle ages, in which constant changes of factions and
persecutions
of the weaker parties were taking place. Athens,
when she had sunk so low that the lot decided the appointment to all important offices, would at that very period have
been fi'eest, _hite in fact her government
had become' plain
democratic absolutism, one of the very worst of all governments, if, indeed, the term government
can be properly used
of that state of things which exhibits Athens after the times
of Alexander, not like a bleeding and fallen hero, but rather
like a dead body, on which birds and vermin make merry.
Not wholly dissimilar to this definition is the one we find
in the French Political Dictionary, a work published in 1848,
by leading republicans, as this term was understood in France.
It says, under the word liberty : "Liberty is equality, equality
is liberty."
Jf both were the same, it would be surprising that
there should be two distinct words.
Why were both terms
used in the famous device, " Liberty, Equality. Fraternity,"
if
the first two are synonymous, yet an epigrammatic
brevity

30

O.V CII.'IZZIDh:RTY

was evidently desired?

Napoleon distinguishedbetween the

two very pointedly,when he said to Las Cases that he gave
to the Frenchmen all the circumstances allowed, namely,
equality,and that his son, had he succeeded him, would have
added liberty. The dictum of Napoleon is mentioned here
merely to show that he saw the differencebetween the two
terms.

Equality,

of itself,

without

many

other

elements,

has

no intrinsic connection
with liberty.
All may be equally degraded,
equally
slavish,
or equally
tyrannical.
Equality
is
one of the pervading
features
of Eastern
despotism.
A Turkish barber may
ican hair-dresser

be made vizier far more easily
can be made a commissioner

there is not on that account
more liberty
sity is the law of life; absolute
equality
and death."
A German

author

of a work

of mark

than an Amerof roads, but

in Turkey.'
Diveris that of stagnation
begins

it with

this

sentence:
" Liberty--or
justme,
for where
there is justice
there is liberty, and liberty is nothing
else than justice--has
by no means been enjoyed
by the ancients in a higher degree
than by the moderns."3
Either the author
means by justice
something
peculiar, which oztght to be enjoyed
by eve_, one,
and which is not generally
understood
case the whole sentence
is nugatory,
error, since
ceived.two

it makes
different

by the term,
or it expresses

in which
a grave

equivalents
of two things which have renames, simply because
they are distinct

z Since the publication of the first edition of this work, an article on " Mahometamsm in Western Asia," has appeared in the " Edinburgh Revie_ ," October, x853, in which the Eastern equality as an ingredient of despotlam is illustrated by many striking instances from different spheres of hfe. The writer,
who is plainly master of his subject, from personal knowledge, it would appear,
agrees with us that hberty is based on mdiwduality. Indeed, it may be stud
that in a great degree it consists in essentiaI protection of individuality, of personal rights. The present Emperor of the French felt this when he wrote his
chapter, De la Libert_ individuelle en Angleterre. He was then an exile and
could perceive liberty.
More has been stud on this subject in Political Ethics, and we shall retmn
to it at a later period.
s Descriptions of the Grecian Pohtie% by F. W. Tittmann ; Leipsic, x822.
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The two terms would not even be allowed

to explain each other in a dictionary.
Liberty has not unfrequently
been defined as consisting in
the rule of the majority, or it has been said, Where the people
rule there is liberty.
The rule of the majority, of itself, indicates the power of a certain body; but power is not liberty.
Suppose the majority bid you drink hemlock, is there liberty
for you ? Or suppose the majority give away liberty, and
establish despotism ? It has been done again and again:
Napoleon
III. claims his crown by right of election by the
overwhelming
majority of Frenchmen,
and perpetuates
his
government by universal suffrage, as he says. Granting, for
the sake of argument, that there was what we call a bolza fide
election, and that there is now existing an efficient universal
suffrage, there is no man living who would vindicate liberty
for present France.
Even the imperial government
periodically proclaims that it cannot yet establish liberty, because
France is distracted by factions, by " different nations," as an
imperial dignitary lately expressed it in an official speech.
We might say with greater truth, that where the minority
is protected, although
the majority rule, there, probably,
liberty exists.
But in this latter case it is the protection, or,
in other words, rights beyond the reach of the majority which
constitute liberty, not the power of the majority.
There can
be no doubt that the majority ruled in the French massacrcs
of the Protestants;
was there liberty in France on that account ? All despotism, without a standing army, must be supported or acquiesced in by the majority.
It could not stand
otherwise.
If the definition be urged, that where the people
rule there is liberty, we must ask at once, What people, and
how rule?
These intended
definitions, therefore, do not
define.
Other writers

have said: " Civil liberty consists

in the re-

sponsibility of the rulers to the ruled."
It is obvious that this
is an element of all civil liberty ; but the question, What responsibility is meant? is an essential one; nor does this responsibility alone suffice by any means to establish civil liberty
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The Dey of Algiers used to be elected by the soldiery, who
deposed him if he did not suit; but there was no liberty in
Algiers, not even for the electing soldiery.
The idea of the
best government, repeatedly urged by a distinguished
French
publicist, Mr. Girardin, is, that all power should be centred in
an elective chief magistrate, who by frequent election should
be made responsible to the people--in
fact, an elective despotism. Is there an American or Englishman living who would
call such a political monstrosity freedom, even if the elected
despot would allow himself to be voted upon a second time ?
This conception of civil liberty was the very one which Louis
Napoleon published in his proclamation
issued after the coup
d'ktat, and in which he tells the people that he leaves their
fate in their own hands!
Many Frenchmen
voted for him
and for these fundamental
principles
of a new governme_nt,
but those who did so, voted for him for the very reason that
they considered liberty dangerous
and inadmissible.
This
definition, then, is peculiarly incorrect.
Again, it has been said, liberty is the power of doing all
that we ought to be allowed to do. But who allows?
What
oug]zt to be allowed ? Even if these questions were answered,
it would not define liberty.
Is the imprisoned homicide free,
although we allow him to do all that which he ought to be
allowed to do ? No despot, if not positively insane, would ask
for more power.
It is on the very ground that more freedom
ought not to he allowed to the subject, for his own benefit and
the welfare of the empire, that the greatest despots and even
tyrants have asserted their power; nor does a father desire
more power over his child, but he does not pretend to confound parental power with the establishment
of liberty.
Bodinus, whom every scholar of political science remembers
with respect, said that true liberty consists in nothing else
than the undisturbed enjoyment of one's goods and the absence
of apprehension
that wrong be done to the honor and the life
of one's self, of one's wife and family.'
He who knows the
z I)e Republica,hb. xii. c. 6. I have mentioned in my PohticalEthics that
I studied,in the Congresslibrary,the copyof Bodinus whichhad. belonged to
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wrote

his work

on

the republic,
sees with compassion
what led his mind to form
this definitidn;
nor is it denied
that undisturbed
enjoyment
of property,
as well as personal
safety, constitute
very important
objects sought
to be obtained
by civil liberty;
but it
is the firmly-established
guarantees
of these enjoyments
which
constitute
portions
of civil liberty.
Haroun
al Rashid
may
have allowed
these enjoyments,
but the Arabians
had not
civil liberty
under him.
It is very painful to observe
that, in
the middle
of the nineteenth
century,
a writer could
be reduced to declare before the Institute
of France, in an elaborate
essay,

that

this

definition

of liberty

by Bodinus

is the

best

ever given. _
Montesquieu
says :3 ,, Philosophical
liberty consists in the
exercise
of one's will, or at least (if we must speak of all systems) in the opinion according
to which one exercises
his will.
Political
hberty consists
in the security,
or at least in the
opinion
which
one has of one's security."
He continues:
"This
security
is never more attacked
than
vate accusations.
It is therefore
upon the
criminal
That

laws that chiefly the liberty
of the citizen depends."3
security
is an element
of liberty has been acknowl-

edged ; that just
trial, are important

penal laws, and a carefully
protected
penal
ingredients
of civil liberty, will be seen in

the sequel;
but it cannot
gives a definition
of liberty
We ask at once,

What

the arms of despotism
rity against
anarchy.
under

in public and priexcellence
of the

Augustus

be admitted
that that great writer
in any way adequate
to the subject.

security?

Nations

frequently

rush

into

for the avowed
reason of finding secuWhat else made the Romans
so docile

? Those

French

who

insist

upon

the

"neces

President Jefferson, and in which many penc11-mark_ and notes of the latter are
found. It will interest many of my readers to hear that this relic has not perished in the fire which consumed the greater portion of the library.
t Mr. Parry, S_ances et Travaux de l'Aead, des Sciences Polltiques et Morales,
July, 1855.
Esprit des Lois, xii. 2 : "Of the Liberty of the Citizen."
3 He goes on treating liberty in a similar manner; for instance_at the beginning of chapter iv. of the same work.
3
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sity"of Louis Napolcon,do iton the avowal thatanarchy
was impending; but no one of us willsay that.Augustuswas
theharbingerof freedom,or thattheFrench emperor allows
the people any enjoyment of liberty.If,however,Montcsquicu meant the security
of those libertics
which Algernon
Sidney mcant when he said,"The liberties
of nationsare
from God and nature,
not from kings"--inthatcase he has
not advancedthe discussion,
forhc does not say inwhat they
consist.
If,on theother hand,the penal law,in which itmust bc
supposedMontesquicu includedthe penaltrial,
be made the
chieftestof liberty,
we cannot help observingthata decent
penaltrial
isa discoveryinthe scicnccof govcrnment of the
most recent date. The criminaltrials
of thc Greeks and
Romans, and of the middleages,were deficient
both in protecting
theaccusedand society,
and,withouttrespassing,
wc
may saythatin most casestheywcrc scandalous,
accordingto
our ideasofjustice.
Must we then say,accordingto Montcsquicu,thatliberty
never dweltinthosestates
?i
To passfrom a greatwriterto one much hisinferior,
Ishall
give Dr. Paley'sdefinition
of civil
liberty.He says: "Civil
liberty
is the notbeing restrained
by any law butwhat conduces ina greaterdcgreeto the publicwelfare.
''_ I should
hardlyhave mcntioncdthisdcfinition,
but thatthework from
which itistaken isstill
in thehands of thousands,and that
theauthorhas obvious]yshapcd and framed itwith attention.
Who decideson what pub]icwelfaredemands? Is that no
z Thatawriter
ofMontcsqmcu's
sagacity
andregard
forliberty
should
have
thus
insufficiently
defined
sogreat
asubject,
isnothing
morcthan
whatfrequently
happens.

No

represents

a whole

man

is alway_
class of

weak

himself,
thoughts

and

Bishop

by strong

_Berkeley,
minds.

on

Tar

I do not only

_.Vater,
agree

with what Sir James Mackintoshsaysin praiseof Montesquieu,in his Discourse
on the Studyof the Law of Nature and Nations,but I would add, that no person can obtaina correctviewof the historythrough which pohtical libertyhas
been led in Europe,or can possessa clearinsight into many cf its details,without making himselfacquaintedwith the Spiritof Laws. His work has doubtless
been of great influence.
* Beginningof the tlRhchapter of Paley'sPolitical Philosophy.
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important item of civil liberty ? Who makes the law? Suffice
it to say that the definition may pass for one of a good government in general, that is, one which befits the given circumstances ; but it does not define civil liberty. A Titus, a benevolent Russian Czar, a wise dictator, a conscientious
Sultan, a
kind master of slaves, ordain no restraint but what they think
is required by the general welfare ; yet to say that the Romans
under Titus, the Russian, the Asiatic, the slave, is on that
account in the enjoyment of civil liberty, is such a perversion
of language
that we need not dwell upon this definition,
surprising even in one who does not generally distinguish
himself by unexceptionable
definitions.
The first (monarchical)
French constitution
of September
3, I79I, *says: " Liberty consists in the right to do everything
that does not injure others.
Therefore, the practice of the
natural rights of each man has no other limits than those
which secure the other members of society in the enjoyment
of the same rights.
These limits can only be determined by
law." The last sentence makes all depend on the law; consequently we must ask again, Who makes the law, and are there
no limits necessary to the law itself?
Nothing is more striking in history, it seems to me, than a
comparison of this declaration and of the "Rights
of Men"
with the British Petition of Right, whether we consider them
as fruits or as seeds.
The second (republican) constitution of June 24, I793, 2 says:
" Liberty is that faculty according to which it belongs to man
to do that which does not interfere with the rights of others ;
it has for its basis, nature ; for its rule, justice ; for its protection, the law ; its moral limit is the maxim, Do not to another
that which thou dost not wish him to do to thyself.
This definition sufficiently characterizes itself."
The Constitution of the United States has no definition of
liberty.

Its framers
x Paragraph
Paragraph

thought

no more

of defining

four.
six of

the Declaration

of the Rights

of

Men,

it in that
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going to be married

would

stop to

We almost feel tempted to close this list of definitions with
the words with which Lord :Russell begins his chapter on
liberty.
He curtly says : " Many definitions have been given
of liberty.
Most of these deserve no notice. ''z
Whatever the various definitions of civil liberty may be, we
take the term in its usual adaptation
among modern civilized
nations, in which it always means liberty in the political sphere
of man. We use it in that sense in which freemen, or those
who strive to be free, love it; in which bureaucrats fear it and
despots hate it ; in a sense which comprehends what has been
called public liberty and personal liberty ; and in conformity
with which all those who cherish and those who disrelish it
distinctly feel that, whatever its details may be, it always
means a high degree of untrammeled
political action in the
citizen, and an acknowledgment
of his dignity and his important rights by the government which is subject to his positive
and organic, not only to his roundabout and vague influence.
This has always been felt; but more is necessary.
We
ought to know our subject. We must answer, then, this question : In what does civil liberty truly consist ?
z Lord John Russell's History of the English Government and Constitution,
second ed., London, I825. This prominent and long-tried statesman distinguishes,on page 15,betweencivil,personal,and political liberty; but even if he
had been more successfulin this distinctionthan he seemsto me actuaIlyto have
been, it wouldnot be necessaryto adopt it forour presentpurpose.
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LIBERTY,
and

the

ence

in- its

power

from

any

In

this

cause
pendent
whose

has

any

CIVIL

sense,

doing

absolute

there

is

of

any

what

source,

or

one

influence

from

being,

sense

may apply
the
reflection,
z

or

idea

and

With
of

which

freedom

to any
limited,
this

free

is

absolutely

he

all

wills

influself-

being,

ascribed

sphere

therefore

spheres

and

is almighty.

of action,
other

beinde-

himself,

willuwho

modification,
to

willing

It means

one

will

unrestrainedness
applied

a reli_tive
only.

is but

to his absolute

self-determination,
other

of

without

without.

whose
that

faculty

willed,

action.

there

but

the

been

of

being

LIBERTY.

means

has

meaning,
but

is adequate

necessarily

imative

OF

unrestrainedness

power

Liberty,
to

absolute

other

determination;
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of
an

action,
approx-

however,
of

action

we
and

* It will be observed that the terms Liberty and Freedom are used here as
_ynonymes.
Originally they meant the same.
The German Frelhelt (hterally
Freehood) is still the term for our Liberty and Freedom ; but, as it happened in
so many cases in our language where a Saxon and Latin term existed for the
same idea, each acquired in the course of time a different shade of the original
meaning, either permanently so, or at least under certain circumstances.
Liberty
and Freedom are still used in many cases as synonymous.
We speak of the
freedom as well as the liberty of human agency.
It cannot be otherwise, since
we have but one adjective, namely Free, although we have two nouns.
When
these are used as distractive terms, freedom means the general, hberty the specific.
We say, the slave was restored to freedom ; and we speak of the hberty of the
press, of civil hberty.
Still, no orator or poet would hesitate to say freedom of
the press, if rhetorically or metrically it should suit better.
As in almost all
cases in which we have a Saxon and a Latin term for the same main idea, so in
this, the first, because the older and original term, has a fuller, more compact,
and more positive meaning; the latter a more pointed, abstract, or scientific
s_nse. This appears still more in the verbs, to free and to liberate.
The Ger

38

ON
If we apply

CIVIL

LIBERTY

the idea of self-determination

politics,
between

or to
it and

the
the

we must

remember

state, and the
individual,
and
that

the

to the sphere

relations
between

following

points

which
different
are

of

subsist
states,

necessarily

involved
in the comprehensive
idea of the state :The state is a society, or union of men--a
sovereign
society
and a society of human beings, with an indelible
character
of
indwiduality.
acts through

The state
government,

power

whole,

of the

is, moreover,
an institution
which
a contrivance
which
holds
the

opposite

state then implies a society
the idea of self-determination

to the

individual.

Since

the

which
acknowledges
no superior,
applied
to it means that, as a

unit and opposite to other states,
tated to by foreign
governments,

it be independent,
not dicnor dependent
upon-t.hem

any more than itself has freely assented
to be, by treaty and
upon the principles
of common
justice and morahty,
and that
it be allowed
to rule itself, or that it have what the Greeks
chiefly

meant

by the

word

autonomyJ

The

term

state,

at

man language has but one word for our Freedom and Liberty, namely Freiheit ;
and Frelthum (literally freedom) means, m some portions of Germany, an estate
of a Freiherr (baron). In Dutch, the word Yryheld (literally freehood) is freedom, liberty ; while Yrydom (literally freedom) means a privilege, an exemption
from bmdens. This shows still more that these words meant originally the same
[The greater part of this note, relating to the derivation of several wolds
slgmfymgfree, and a note a httle farther on, relating to the connection between
fra and friede (free and peace in German), have been omitted, since much of
what is said is not sanctioned by etymologists of the highest repute. Dr. Lieber
derives the Greek _Ze_30epof
from the root e;_O,come, or go--a derivation which
J. Grimm and G. Cumus accept, while Benfey, Kirchhoff, and Corssen prefer
to connect the Greek word with the Latin lfber. Ziber, again, seems to have
nothing in common with the German le_b,body, as Dr. Lleber supposed, but is
connected by G. Curtius with hq- in 2dTrrolza¢
, a rare Greek word denoting to long
for. There must be a common root, as Grimm thinks, in lfber, l_bet, l bet, and
in German lleben, our love. Prei, free, does not seem to belong to the same root
withfrlede, peace. Comp. Grimm's Deutsch. Wdrterb. Whatever the derivation of this word may be, we may well suppose, as Grimm suggests, that the
notion of peace is derived from the earher one of fence, defense, _roteclion.
Comp. einfrieden, to fence or hedge in.]
Autonomeia isliterally translated Self-government, and undoubtedly suggested
the English word 'to our early divines. Donaldson, in his Greek Dictionary
11
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the same time, means
a society
of men, that is, of beings
with individual
destinies
and responsibilities
from which arise
individual
rights,* that show themselves
the clearer and become
more
Since,

important,
as man
advances
in political
civilization.
then, he is obliged
and destined
to live in society, it is

necessary
to prevent these rights from being encroached
upon
by his associates.
Since, however,
not only the individual
rights of man become more distinctly
developed
with advancing
civilization,
but also his social character
and all mutual
dependence,
most
from

this

important
interfering

necessity

of protecting

rights,
with

each

superior
to the power
determination
necessarily
encroaching
government

in his

or, which is the same, of checking
each, becomes
more
important

every progress
he makes.
Lastly,
the idea of the state involving
ment,
that is, of a certain
contrivance

against
against

individual

the
with

of the individual,
implies protection

power
of
interference.

the

each
with

idea of governcoercing
power
the idea of selfof the individual

government,
And again,

or checks
society
as a

unit having
its objects,
ends, and duties, liberty
includes
a
proper
protection
of government,
as well as an efficient
contrivance
to coerce
obtain its objects.
We come thus
political

man,

it to carry
to the

practically

out

the

conclusion
means,

views
that

in the

of society
liberty,

main,

and

applied

protection

to
to
or

gives Self-government as the English equivalent for the Greek Autonomy, but,
as it has been stated above, it meant in reahty independence of other states, a
non-colomal, non-provincial state of things. I beg the reader to remember this
fact, for it is s_gnificant that the term autonomy retained with the Greeks this
meaning, facing as it were foreign states, and that Self-government, the same
word, has acquired with ourselve% chiefly, or exclusively, a domestic meaning,
facing the relations in which the individual and home institutions stand to the
state which comprehends them.
* The fact that man is in his very essence at once a social being and an individual, that the two poles of sociality and individualism must forever determine
his political being, and that he cannot give up either the one or the other, with
the many relations flowing from this fundamental point, form the main subject
of the first volume of my Political Ethics, to which I would refer the reader.
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checks against undue interference, whether this be from individuals, from masses, or from government.
The highest
amount of liberty comes to signify the safest guarantees
of
undisturbed
legitimate action, and the most efficient checks
against undue interference.
Men, however, do not occupy
themselves
with that which is unnecessary.
Breathing
is
unquestionably
a right of each individual, proved by his
existence;
but, since no power has yet interfered with the
undoubted right of respiration, no one has ever thought it
necessary to guarantee
this elementary right.
We advance
then a step farther in practically considering civil liberty, and
find that it chiefly consists in guarantees (and corresponding
checks) of those rights which experience has proved to be
most exposed to interference, and which men hold dearest and
most important.
This latter consideration
adds a new element.
Freemen
protect their most important rights, or those rights and those
attributes of self-determination,
which they hold to be most
essential to their idea of humanity;
and as this very idea ot
humanity comprehends partly some ideas common to men of
all ages, when once conscious of their humanity, and partly
other ideas, which differ according to the view of humanity
itself which may prevail at different periods, we shall find, in
examining the great subject of civil freedom, that there are
certain permanent principles met with wherever we discover
any aspiration to liberty; and that, on the other hand, it 13
rational to speak of ancient, medieval, or modern liberty, ot
Greek or Roman, Anglican and Gallican, Pagan and Christian,
American and English liberty.
Certain tribes or nations,
moreover, may actually aim at the same objects of liberty, but
may" have been led, in the course of their history, and according to the variety of circumstances produced in its long course,
to different means to obtain similar ends. So that this fact,
likewise, would evolve different systems of civil liberty, either
necessarily or only incidentally
so. Politics are like architecture, which is determined by the objects the builder has in
vie.w, the materials at his disposal, and the desire he feels of
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manifesting and revealing ideas and aspirations in the material
before him. Civil liberty is the idea of liberty in connection
with politics, and must necessarily partake of the character
of, or intertwine itself with, the whole system of politics of a
given nation.
This view, however correct, has, nevertheless, misled many
nations.
It is true, that the system of politics must adapt
itself to the materials and destinies of a nation ; but this very
truth is frequently perverted by rulers who wish to withhold
liberty from the people, and do it on the plea that the destiny
of the nation is conquest, or concentrated
action in different
spheres of civilization, with which liberty would interfere. In
the same manner are, sometimes, whole portions of a people,
or even large majorities, misled.
They seem to think that
there is a fate written somewhere beyond the nation itself, and
independent
of its own morality, to which everything, even
justice and liberty, must be sacrificed.
It is at least a very
large portion of the French that thus believes the h_ghest
destiny of France to consist in ruling as the first power m
Europe, and who openly say that everything
must bend to
this great destiny.
So are many among us, who seem to
believe that the highest destiny of the United States consists
in the extension of her territory--a
task in which, at best, we
can only be imitators, while, on the contrary, our destiny is
one of its own, and of a substantive character.
At the present stage of our inquiry, however, we have not
time to occupy ourselves with these aberrations.
All that is necessary to vindicate at present is, that it is
sound and logical to speak of eternal principles of liberty, and
at the same time of ancient and modern liberty, and that there
may be, and often must be, various systems of civil liberty,
though they need not, on that account, differ as to the intensity of liberty which they guarantee.
That Civil Liberty, or simply Liberty, as it is often called,
naturally comes to signify certain measures, institutions, guarantees or forms of government, by which people secure or
hope to secure liberty, or an unimpeded action in those civil
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matters,
or those
spheres
of activity
which
they hold most
important,
appears
even from ancient
writers.
When Aristotle, in his work on politics, speaks of liberty, he means certain peculiar
forms of government,
and he uses these as tests,
to decide

whether

liberty

does

or does

not

exist

in a l_olity

which
he contemplates
at the time.
In the Latin
language
Libertas
came to signify what we call republic,
or a non-regal
government,
t_espublica
did not necessarily
mean the same
as our word Republic,
as our term Commonwealth
may mean
a republic--a
commonwealth
man meant a republican
English
revolution_--but
it does not necessarily
do so.

in the
When

we find in Quintilian

rci_u3.

the expression,

Asserere

libertatem

licw, we clearly see that respublica
does not necessarily
mean
republic,
but only when the commonwealth,
the system
of
public affairs, was what we now call a republic.
Since this,
however, actually was the case during
history, it was natural that respublica

the best times of Roman
received
the meaning

of our word republic in most cases.
The term liberty had the same meaning
wherever
popular
governments
supplanted
where
they
superseded
republic
became in these

in the middle
monarchical,

aristocratic
polities.
cases synonymous.
=

Liberty

ages,
often
and

• The repubhc--if, indeed, we can say that an actual and bona fide republic
ever existed m England--was calIed t_e Stage, in contradistinction to the regal
government. During the Restoration under Charles II., men would say, " In
the times of the State," meaning the interval between the death of the first
Charles and the resumption of government by the second. The term State
acquired first this peculiar meaning under the Presbyterian government.
It is in a similar sense that Fredigrath, a modern Gen'aan poet, begins one
of his most fervent songs with the line, Die Freiheit ist die Rep,ablik ; that is,
Freedom is the Repubhe. On the other band, I find that Prussia, at the time
of Frederic the Great, was called, on a few occasions, the Republic, manifestly
without any reference to the form of government, and meaning simply the corn
mon or pnblic weal or concern.
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MEDIEVAL,

AND

STATES.

THAT which the ancients understood
by liberty differed
essentially
from what we moderns call civil liberty.
Man
appeared to the ancients in his highest and noblest character
when they considered him as a member of the state or as a
political being.
Man could rise no higher in their view.
Citizenship was in their eyes the highest phase of humanity.
Aristotle says in this sense, the state is before the individual.
With us the state, and consequently the citizenship, remain
means--all-important
ones, indeed, but still means--to
obtain
still higher objects, the fullest possible development
of humanity in this world and for the world to come.
There was
no sacrifice of individuality
to the state too great for the
ancients.
The greatest political philosophers
of antiquity
unite in holding up Sparta as the best regulated
commonwealth--a
communism in which the individual was sacrificed
in such a degree, that to the most'brilliant
pages of all history
she has contributed
little more than deeds of bravery and
salient anecdotes
of stoic heroism.
Greece has rekindled
modern

civilization,

in the

restoration

of letters.

The

de-

generate keepers of Greek literature and art, who fled from
Constantinople
when it was conquered
by the Turks, and
settled in Western Europe, were nevertheless
the harbingers
of a new era. So great was Grecian knowledge and civilization even in this weakened and crippled state ! Yet in all that
intellectuality
of Greece which lighted our torch in the fifteenth
and sixteenth centuries, there is hardly a single Lacedmmonian
element.
Plato, when he endeavors

to depict a model republic,

ends
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with giving us a communism,
in which even
riage is destroyed
for his higher classes. _
We, on the other

hand,

acknowledge

individual

individual

mar-

and primor-

/ "_dial rights, and seek one of the highest aims of civil liberty in
the most efficient
protection
of individual
action, endeavor,
and rights.
I have dwelt upon this striking
and instructive
difference
at length
in my work on Political
Ethics, _ where
I have endeavored
to support
the opinion
here stated by historica] facts and passages
of the ancients.
I must refer the
reader,

therefore,

passage

which

to
seems

that
to

part
me

of the

work;

so important

but

there

for the present

is a
in-

quiry,
as well as for another
which
will soon occupy
our
attention,
that, unable to express
myself
better than I have
done in the mentioned
work, I must beg leave to insert
it
here.
It is this:" We consider

the protection

chief subjects
of the whole
_r,:_/_,
or political
science
itself with the rights of the
of politics
is, 'the
serving

is what

we would

art of regulating
and directing
it.'

of the state, and deduce
from this first position.

of the individual

as one of the

science of politics.
The =o2:_,x@
of the ancients,
does not occupy
individual.
The ancient
science
term

the

art of government,

that

the state, and the means
of pre
The ancients
set out from the idea
every relation
The moderns

of the individual
to it
acknowledge
that the

state, however
important
and indispensable
to mankind,
how
ever natural, and though
of absolute
necessity,
still is but a
means to obtain certain objects, both for the individual
and for
society collectively,
in which the individual
is bound
to live
by his nature.
The ancients _had not that which the moderns
understand
individual

by jus naturale,
rights

of

man

or the
as

man,

law which
and

flows

serves

from

the

to ascertain

z It is a striking fact that nearly all political writers who have indulged m
creating Utopias--I believe all without exception--have followed so closely the
ancient writers, that they rose no higher than to communism. It may be owing
in part to the fact that these writers composed their works soon after the restoration of letters, when the ancients naturally ruled the minds of men.
Chapter xiii. of the second book.
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how, by means of the state, those objects are obtained which
justice demands for every one. On what supreme power rests,
what the extent and limitation of supreme power ought to be,
according to the fundamental
idea of. the state,--these
questions have never occupied the ancient votaries of political
science.
"Aristotle,
Plato, Cicero, do not begin with this question.
Their works are mainly occupied with the discussion of the
questiort, Who shall govern ? The safety of the state is their
principal problem ; the safety of the individual is one of our
greatest.
No ancient, therefore, doubted the extent of supreme
power.
If the people possessed it, no one ever hesitated in
allowing to them absolute power over every one and everything.
If it passed from the people to a few, or was usurped
by one, they considered, in many cases, the acquisition
of
power unlawful, but never doubted
its unlimited
extent.
Hence in Greece and Rome the apparently inconsistent, yet
in reality natural, sudden transitions from entirely or partially
popular governments to absolute monarchies ; while in modern
states, even in the absolute monarchies, there exists a certain
acknowledgment
of a public law of individual rights, of the
idea that the state, after all, is for the protection
of the
individual, however ill conceived the means to obtain this
object may be.
"The idea that the Roman people gave to themselves, ot
had a right to give to themselves, their emperors, was never
entirely abandoned, though the soldiery arrogated
to themselves the power of electing the masters.
* * * Yet the
moment that the emperor was established
on his throne, no
one doubted his right to the absolute supreme power, with
whatever violence it was used. _
z This was written in the year I837. Since then, events have occurred in
France which may well cause the readerto reflect whether,after all, the author
was entirelycorrectin drawingthis peculiar line between antiquityand modern
- times. All I can say in this place is, that the political movementsin France
resemblethe dire imperialtimes of Romejust so far as the French, or ratker the
Napoleonistsamongthem, step out of the broad path o1"modernpoliticalcivili-
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" Liberty,
with the ancients,
consisted
materially
in the degree of participation
in government,'
where
all are in turn
the ruled and the rulers.'
Liberty,
with the moderns,
consists
less in the forms of authority,
which are with them but means
to obtain

the protection

of the

individual

and

the undisturbed

action of society
in its minor and larger
circles.
'E2¢o,%pm,
indeed, frequently
signifies, with the Greek
political
writers,
equality;
that is, absolute equality;
and ?ad*:riq
, equality,
as well
as _,_¢_,Os#a, are terms
was understood
what
limited

despotic

power

actually
we term
in the

used for democracy, x by which
democratic
absolutism,
or undemos,

only mean the majority, without
any
It was, therefore,
perfectly
consistent
at perfect
liberty in perfect equality,

which,

practically,

can

guarantee
of any rights.
that the Greeks
aimed
as Aristotle
states, not

even allowing
a difference
on account
of talent and virtue;
that they give the nd_o;, the lot, as the true characteristic

so
of

democracy.
They were consistently
led to the lot ; in seeking
for liberty, that is, the highest enjoyment
and manifestation
of
reason
and will, or self-determination,
they were led to its
very negation
and annihilation--to
the lot, that is, to chance.
Not only
determined

were magistrates,
by lot. ''_

Had the ancients possessed
they would
have been forced
were no states
tion in which
societies
organic

but

even

generals

and

orators

other free states than city-states,
out of this position
; but there

in antiquity,
if we take the term in the adaptawe use it when we mean
sovereign
pohtical

spreading
over extensive
territories
and forming
an
legal whole.
Even
the vast monarchies
of ancient

zation, actually courting a comparison with imperial Rome, and that this renewed
imperial period will be nothing but a phase in the long chain of political re'eulslons and ruptures of France. The phase will not be of long duration, and, after
it will have passed, it _ill serve as an additional proof of our p0siuon.
t Plato, Gorg., 7I.
2 For the evidence and proof I must refer to the original. [Dr. Lieber is in
an error in classing generals among the officerschosen at Athens by lot. Comp.
K. F. Hermann, Gr. Staatsalterth.,i. _ I49 ; Sch6mann, Gr. Alterth., i. 422; and
Tlttmann, Staatsverfass., who gives a list of appoimments to office by lot and by
cheirotonia, pp. 3I 1-318.]
Q
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Asia were conglomerated
conquests with much of what has
just been called a city-state. Nineveh, Babylon, were mighty
cities that swayed over vast dominions as mistresses, but did
not form part of a common state in the modern term.
In the middle ages hberty appears in a different phase.
The Teutonic spirit of individual independence was one of the
causes which led to the feudal system, and frequently prospered under it in rank disorder.
There was no state proper
in the middle ages ; the feudal system is justly called a mere
system.
It was no state ; and medieval liberty appears in the
shape of liberties, of franchises, singly chartered, sep_.rately
conquered,
individually
arrogated--each
society, party, or
person obtaining as much as possible, unmindful of others, and
each denying to others as much as might be conveniently done.
The term freedom, therefore, came distinctly to signify, in the
middle ages, not exactly the amount of free action allowed to
the citizen or guaranteed to the person who enjoyed it, but the
exemption from burdens and duties imposed upon others or
exacted in former times. Liberty had not yet acquired _i substantive meaning, although it need not be mentioned that then,
as well as in ancient times, the principle which made noble
hearts throb for liberty and independence
was the same that
has made the modern martyrs of liberty mount the scaffold
with confidence and reliance on the truth of their cause.
I am here again obliged to refer to the Political Ethics,
where I have treated of this peculiarity of the middle ages in
the chapter on the duties of the modern representative,
contradistinguished
from the medieval deputy.
The nearer we approach to modern times the more clearly
we perceive two movements, which, at first glance, would appear to be destructive the one to the other. On the one hand
states, in the present sense of the term, are formed.
There
is a distinct period in the history of our race, which may be
aptly called the period of nationalization.
Tribes, fragments,
separate political societies, are united into nations, and politically they appear more and more as states.
It is one of the
many fortunate occurrences which have fallen to England in
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that

she

became

nationalized

at a

comparatively
very early
period.
The feudal
system
introduced
at a late period, and as a royal
measure.

was
The

king made the Norman-Enghsh
nobility.
The nobility
did
not make the king.
The English
nobility,
therefore,
could
not resist the national
movement
and consolidation
of the
people
into a nation,
as it did on the
continent,
and the
crown thus not being obliged
to gather all possible
strength,
in order to be able to subdue
the baronial
power, had not the
opportunity
which'was

to pass over into the concentrated
one of the political
phases in every

Europe. x
On the other

hand

we observe

that

worth and value whlch Christianity
by making
him an individually
highest

duties

and

the

highest

the

principate,
other part of

priceless

individual

gives to each human being,
responsible
being, with the
privileges,

together

with

ad-

vancing
civilization,
in a great measure
produced
by itself-the Teutonic
spirit of personal
independence,
connected
not a
little with the less impressionable,
and therefore
more tenacious, and sometimes
dogged
character
of the Teutonic--all
these
vidual

combinedly,
rights,

developed

and the

desire

more

and

of protecting

more

the idea

of indi-

them.

t The history of no nation reminds the student so frequently of the fact that
"' His ways are not our ways," as that of England. lXIanyevents which have
brought rum elsewhere, served there, in the end, to obtain greater liberty and a
higher nationality. The fact that the Norman nobility in England was the
creature of the king--for this, doubtless, it was, although they came at Norman
noblemen to the field of Hastings---is one of these remarkable circumstances.
The English civil wars ; the fact that most of England's monarchs have been
indifferent persons, and that after Alfred the Great but one truly great man has
been among her kings ; the inhospitable climate, which was treated by the people
like a gauntlet thrown down by nature ; that they developed that whole world
of domestic comfort and well-being, known nowhere else, and of such important influence upon all her polmcal life ; her limited territory ; her repeatecl
change of language ; her early conquests,--these are some items of a list which
might easily be extended.
Since this note was originally written, a work in praise of Henry VIII. has
attracted sufficient attention to make it necessary for me to state that the author
means William III. as the great monarch after Alfred.
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These two facts have materially influenced the development
of modern liberty, that liberty which we call our own
The
progress we value so much was greatly retarded on the continent by an historical process which was universal among the
nations of Europe, excepting those of Sclavonic origin, because they had not yet entered the lists of civilization.
The feudal system, of far greater power on the continent
than in England, interfered with the process of nationalization
and the formation of states proper.
The people gradually
rose to a higher position, a higher consciousness
of rights,
and the inhabitants of the cities generally found the baronial
element hostile to them.
The consequence
was, that the
crowns and the people united to break the power of the
baron.
But in the same degree as the struggle was tenacious,
and the crown had used stronger power to subdue the feudal
lord, it found itself unshackled when the struggle was over,
and easily domineered
over both the people and the lords.
Then came the time of absorbing regal power, of centralization and monarchical
absolutism,
of government-states,
as
Niebuhr calls them.
The liberties of the middle ages were
gone ; the principles of self-government were allowed to exist
nowhere ; and we find, at the present period only, the whole
of the European continent, with the exception of Russia, as
a matter of course, engaged in an arduous struggle to regain
liberty, or rather to establish modern freedom.
Everywhere
the first ideas of the new liberty were taken from England,
and, later, from the United States.
The desire of possessing
a well-guaranteed
political hberty and enjoyment
of free
action was kindled on the European continent by the example
of England.
The course which we observe in France, from
Montesquieu, who, in his brilhant work on the Spirit of Laws,
has chiefly England in view as a model, to the question at the
beginning of the first French Revolution, whether the principles of British hberty should be adopted, was virtually repeated
everywhere.
The representative
principle, the trial by jury,
the liberty of the press, taxation and appropriations
by the
people's representatives,
the division of power, the habeas
4
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corpus principle, publicity, and whatever else was prominent
In that liberty peculiar to the Anglican race, whether it had
originated with it, or had been retained by it when elsewhere
it had been lost in the general shipwreck
of freedom, was
longed for by the continental people, insisted on, or struggled
for.
It is well, then, to ask ourselves, In what does this Anglican
liberty consist ? The answer is important, in a general point
of view, as well as because it is the broad foundation and
frame-work of our own American liberty.
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V.

ANGLICAN LIBERTY.
jIN order to ascertain in what this peculiar system of civil
liberty consists, we must examine those charters of the whole
Anglican race, which belong to "the times when governments
chartered
liberty," and to those "when
the people charter
governments."
We must observe what principles, measures,
and guarantees were most insisted upon in periods most distinguished
by an active spirit of liberty, of opposition to
encroaching power, or of a desire to prune public power so as
to make it in future better harmonize with the claims of individual liberty.
We must see what it is that tile people of
England and the people of America in great political periods
have solemnly declared their rights and obligations.
We
must study the periods of a vigorous development of liberty,
and we must weigh Magna Charta, the Petition of Right, and
the 13111of Rights--the
three statutes which Lord Chatham
called the Bible of the English Constitution.
We must inquire
into the public common law of England, and the common law
as it has developed itself on this side of the Atlantic; and
especially into the leading cases of political and constitutional
importance that have been decided in England and the United
States. x WTe must ponder our great federal pact, with the
contemporaneous
writers on this constitution, and the debates
z A chronologtcal
table of the leading
by which
great constitutional
principles
settled
structive,

and
and

this growth
freedom.

sown

like

show
is

how

owing

a spreading,
much
to the

case. in England
and
or essential
individual

self-increasing

we owe
husbanding

plant,

to the growtla
of

practical

the United
States
rights
have been

would

of hberty,
cases

be
and
in
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5I

of

52

ON CIVIL ZII_ERTt"

which led to its adoption after the failure of the original article5
of confederation, as well as the special charters which were
considered peculiarly favorable to liberty, such as many of the
colonies possessed, out of which the United States arose.
We
must attentively study the struggles in which the people waged
their all to preserve their liberties or to obtain new ones, and
those periods which, with reference to civil liberty, may be
called classical.
We must analyze the British and our own
revolutions, and compare them with the political revolutions
of other nations, and we must study not only the cmtwagd
events, or the ultimate measures, but we must trace their
genesis, and ascertain how and why these things came about,
and what the principles were for which the chief men engaged
in the arduous task contended.
We must mark what it is
that those nations wish to introduce among themselves, that
are longing for freedom similar to that which we enjoy.
We must test which of the many institutions peculiar to our
tribe have proved, in the course of time, as real props of
freedom, or most prolific in shooting forth new branches.
We must read the best writers on law, history, and political
philosophy with reference to these subjects, and observe the
process of spreading liberty.
We must note which are the
most fruitful principles of Anglican
self-government
in the
widening colonies north and south of the equator;
and
examine our own lives as citizens of the freest land, as well
as the great process of expansion of liberty with ourselves.
We ought clearly to bring before our minds those guarantees
which invariably are the main points of assault when the
attempt is made to batter the ramparts of civil liberty and
bring the gallant garrison to surrender.
And, lastly, we
ought to study the course of despotism ; for the physiologist
learns as much from pathology as from a body in vigorous
health.
We call this liberty Anglican freedom, not because we think
that it ought to be restricted to the Anglican race, or will or
can be so;'but
simply because it has been evolved first "and
chiefly by this race, and because we must

contradistinguish

it
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from Gallican liberty, as the sequel will show.x Nor is it
maintained that all that is included in Anglican liberty is of
especial Anglican origin. Liberty is one of the wreaths of
humanity, and in all liberty there must be a large fund of universal humanity, as all cultivated languages must agree in embodying the most important principles of intellectual analysis
and combination ; and as Grecian architecture does not contain
exclusively what the Greeks originated, and is not, on account
of its
Greek
Greece

very humanity,
restricted
to Greece,
still, we call it
architecture,
and we do so with propriety
; for it was in
that that

column

and capital

were

developed

which

are

found everywhere
with civilized man, have passed over from a
pagan world into Christian
civilization,
and are seen wherever
the Bible is carried.
Now,

what

we call

Anglican

liberty,

are

the

guarantees

z In the year 1848 I published, in an American journal, a paper headed
Anghcan and Gallican Liherty, in which I mdmated several views which have
been further developed in the presentwork. A distinguished German crImmahst
and publicist did me the honor of pubhshmg a German translation of this paper,
in which, however, he says that what I have called Anglican liherty is more
generally called Germamc hberty. Th_s is an error. I allow that the original
Teutonic spirit of individual independence, dlstmgmshed as it is from the Celtic
disposition of being swayed by masses, and from the consequent proclivity
toward centralization in politics, religion, and literature, and a certain inability
to remain long in the opposition, or to stand aloof of a party,--I allow that th_s
original Teutonic spirit.largely enters into what I have termed Anghcan liberty,
but this is a system of civil liberty whmh has developed itself independent of all
other Teutonic nations, has been increasing while nearly all the other Teutonic
nations lost their liberty, and of which, unfortunately, the Germans, who ought
to be supposed the most Germanic of the Germanic tribes, have nothing, except
what may remain of the late attempts at engrafting anew principles or guarantees
of liberty on their politles, which had become more and more a copy of French
centralization. This is not the place to discuss the subject of so-called Germanic
liberty. All that is necessary here to state is, that what is called Anglican
liberty consists, as was said before, in a body of guarantees which, as an entire
system, has been elaborated by the Anglican race, and is peculiar to them unless
imitated by others. Many a detail of Anghcan hberty existed long ago in other
parts of Europe, and was enjoyed at times in a higher degree than by the Eng.
llsh at that period. But it withered or ran wild, and never became a part of a
constitutional organism. What has become of the Aragonese _tstlcia
or chiet
justice ? What of the Hungarian excessive self-government of the county ?
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which our race has elaborated, as guarantees of those rights
which experience has shown to be most exposed to the danger
of attack by the strongest
power in the state, namely, the
executive, or as most important to a frame of government
which will be least liable to generate these dangers, and also
most important to the essential yet weaker branches of government.
It consists in the civil guarantees of those principles
which are most favorable to a manly individual independence
and ungrudged enjoyment of individual humanity;
and those
guarantees which insure the people, meaning the totahty of the
individuals as a unit, or the nation, against being driven from
the pursuit of those high aims which have been assigned to it
by Providence as a nation, or as a united people.
Where the
one or the other is omitted, or exclusively pursued, there is no
full liberty.
If the word people be taken as never meaning
anything else than a unit, a widely extended and vigorous
action of that unit may exist indeed--blinding
ambition may
be enjoyed, but it is no liberty; if, on the other hand, the
term people is never taken in any other sense than a mere
term of brevity, and for the impossible enumeration of all individuals, without inherent connection, the consequence must
be a sejunctive egotism which loses the very power of protecting the individual rights and liberties.
What is guarantee for one is check to the other, and if
liberty consists in mutual guaranteeing
of certain rights of
actions and endeavors, it is clear that, correspondingly,
it
consists in certain mutual checking, which, again, cannot exist
without corresponding
mutual toleration.
We find therefore,
in history, that no people who have not fairly learned to bear
with one another can enjoy liberty.
The absence of toleration is the stigma of absolutisms the establishment
of "the
opposition"
is the glory of freedom.
Freedom
allows of
variety; the tyrant, whether one or a multitude, calls heretic
at every one who thinks or feels differently. *
t Bunsen,in his_Signsof the Times,callsmutual tolerationthe trueevidence
of a firmChristianfaith and the only validevidencebeforeGodand men.
He speaksof religion; butthe remark,withpropermodification,is applicable
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as we acknowledge
them
in the
in which we live, and a_ far as they
Anglican
race, and, if of a more

general
character,
are still inseparably
interwoven
with what
is peculiar
to the race, we call Anglican
liberty.
These
guarantees

and checks

I now proceed

to enumerate.

in all spheres. Strong conviction of right and truth and reality early rises to
respectful toleration--a generous acknowledgment of the rights as well as the
opinions of others. Feebleness of conviction or consciousness of feebleness
makes tyrannical and vindictive. And, let us add, this is one of the many points
" where true liberty and gentlemauliness meet in requirements and effects.

_6

O.N CIVIL .LIB.EB TY

CHAPTER
NATIONAL

INDEPENDENCE

VI.
_PERSONAL

LIBERTY'.

I. IT is impossible to imagine liberty in its fulness, if the
people as a totality, the country, the nation, whatever name
may be preferred, or its government, is not independent
of
foreign interference.
The country must have what the Greeks
called autonomy.
This implies that the country must have
the right, and, of course, the power, of establishing that government which it considers best, unexposed to interference from
without or pressure from above.
No foreigner must dictate;
no extra-governmental
principle, no divine right or " principle
of legitimacy," must act in the choice and foundation of the
government;
no claim superior to that of the people's, that is,
superior to national sovereignty, must be allowed. _ This independence or national self-government
further implies that, the
civil government
of free choice or free acquiescence being
established, no influence from without, besides that of freely
acknowledged justice, fairness, and morality, must be admitted.
There must then be the requisite strength to resist when necessary. While the author is setting down these remarks, the news
is reaching us of the manly declaration made in the British Commons, by the minister of foreign affairs, Lord Palmerston, that
the united calls of all the continental powers would be utterly
insufficient to give up or to drive from the British territory
those political exiles who have sought an asylum on English
soil, and of the ready support given by the press to the spokesman of the nation.
Even the French, so far as they are
allowed at the present untoward conjuncture to express themselves, applaud this declaration as a proof of British freedom.
t PoliticalEthics, chapteron Sovereignty.
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The Helvetic Cantons, on the other hand, are forced to yield
to the demands even of an AOustrian government;
and the
worried Republic of Switzerland, so far as this goes, cannot be
said to be free. The history of the nineteenth
century, but
especially that of our own age, is full of instances of interference with the autonomy of nations or states.
Italy, Germal,y, especially Hessia; Spain, Hungary, furnish numerous
instances.
Cases may occur, indeed, in which foreign interfere_,ce becomes imperative.
All we can then say is, that the
people's liberty so far is gone, and must,be
recovered.
No
one will maintain that interference with Turkish affairs at the
present time is wrong in those powers who resist Russian influence in that quarter, but no one will say either that Turkey
enjoys full autonomy.
The very existence of Turkey depends
upon foreign sufferance.
Since the preceding paragraph was written, historical illustrations have occurred, too important to be appended in a note.
The same statesman who, as minister of foreign affairs, in the
year I853, made the manly declaration concermng political
fugitives, allowed himself, as prime minister, in the year I858,
to propose a law in the House of Commons, at the instigation
of the emperor of the French, by which the fomenting of conspiracies in England against foreign princes should be visited
with a higher punishment,
or be made punishable if it was
not already so. The English Commons indignantly rejected
such a bill proposed at that very time ; the premier lost his
place, and from that historical jury-box of Middlesex proceeded
a verdict of not guilty when a Frenchman
residing in England
was tried for having been an accessory before the fact, of Orsini,
who had attempted to assassinate Napoleon III.
The verdict
was plainly on the ground that Englishmen
would not be
dictated to in their legislation by a despotic foreign government, and as such was hailed with joy by every man on the
European

continent

who wishes

* The ease is The Queen vs. Bernard.
c.mspiracies

against foreign powers,

well to liberty.'

"lit is, however,

when their

It was a

in *tsetf right to punish

base of operahons

is within our
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which

take so warm a part against
vessels to search American
On

the

other

hand,

LIBERTY
lately

caused

tf[e reported
traders.

it must

be

many
attempts

remembered

stinted autonomy
is greatly endangered
with the domestic
affairs of foreigners.

Americans

to

of English
that

this

un-

at home by interfering
The opinion, there-

fore, urged
by Washington,
that we should
keep ourselves
aloof from foreign politics, is of far greater weight than those
believe who take it merely with reference
to foreign alliances
and ensuing
wars.
The interference
need not necessarily
proceed
measures

from government.
or institutions,

and

Petitions
coming

affecting
foreign public
from large bodies,
or

even committees
sent to express
the approval
of a foreign
government,
of which we have had a recent and most remarkable instance, _ are reprehensible
on the same ground.

--

territory, because they are crimes committed on our soil, over which no other
state has control, and also because they may involve us in unpleasant relations
with foreigners. But in the case mentioned in the text the demand for new
legislation was made in the spirit of intlmidati0n.--The English claim to search
our vessels in 1858 was dmtated by the desire to ascertain whether a given vessel
was really of foreign nationality, or an English vessel under false colors.]
z The address and declaraUon of four thousand British merchants, presented in
the month of April, I853, to the emperor of the French, will forever remain
a striking proof of British liberty; for in every other European country the
government would have imprisoned every signer, if, indeed, the pohce had not
nipped the petition in the bud ; and it will also forever remain a testimony how
far people can forget themselves and their national character when funds are believed to be endangered, or capital is desired to be placed advantageously. But
I have alluded to it in the text as an instance only of popular interference with
foreign governments, doubtless the most remarkable instance of the kind on
record. _'hether the whole proceeding was "not far short of high treason," as
Lord Campbell stigmatized it in the House of Lords, may be left undecided It
certainly would have been treated as such during some periods of English
history, and must be treated by all right-minded men of the present period as a
most unworthy procedure.
To this must now be added the record of the tone which pervaded the address
of the lord mayor and aldermen of London to Count Walewskl, French Ambassador, in the early part of the year I858, and the manner in which it was received, when Orsini had attempted to assassinate the count's master and gousin,
having obtained his explosive weapons in England. The reply of the ambassador was submitted to, although rising to such a degree of impertinence that
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It is one of the reasons
why a broadcast
liberty and
development
was so difficult in the middle ages, that
in the times of his highest
power,
could
interfere
autonomy
of states.
I do not discuss
here whether
not

salutary

at times.

Gregory

VII.

was a great,

national
the pope,
with the
this was

and, possi-

bly, a necessary
man ; but where civil liberty is the object, as it
is now with civilized nations, this medieval
interference
of the
pope
trian

would be an abridgment
of it, just
or French
influence
in the States

abridgment

of their

independence

as much as the Ausof the Church
is an

at present.

It is a remarkable
feature in the history of England,
that
even in her most catholic times the people were more jealous
of papal
interference
by legates
or other means,
than any
other
nation, unless we except
the Germans when their emperors were in open war with the popes.
This was, however,
transitory,
while in England
intercourse
was legally restricted
and actually made
2.

Civil

liberty,

liberty

requires

and among

these

firm

there

with
penal.

guarantees

is none

more

the

papal

of

individual

important

see

than

the guarantee
of personal
liberty, or the great habeas corpus
principle,
and the prohibition
of "general
warrants"
of arrest
of persons.
To protect
the individual
against
interference
with pelsonal liberty
by the power-holder
is one of the elementary
requisites
of all freedom, and one of the most difficult problems
to be solved in practical politics.
If any one could doubt the
difficulty,

history

would

soon convince

him

of the

fact.

The

English
and Americans
safely guard themselves
against illegal
arrest ; but a long and ardent struggle
in England
was necessary to obtain this simple
element, and the ramparts
around
personal
liberty, now happily
existing,
would
soon be disregarded,

should

the

people,

by a real prava

rum, ever lose sight of this primary
The means
by which
Anglican

requisite.
liberty

liberty

that

are threefold:

the

principle

negligentia

every

secures
man's

malopersonal
house

is

it was necessary, at a later period, diplomatically to explain and partially to
umay it.
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his castle, the prohibition of general warrants, and the habeas
corpus act.
Every man's house is his castle.
It is a principle evolved
by the common law of the land itself, and is exhibited in a yet
stronger light in the Latin version, which is, Domus sua cuique
est tutissimum refugium, and Nemo de domo sua extrahi debet,
which led the great Chatham, when speaking on general warrants, to pronounce that passage with which now every English
and American
school-boy has become familiar through his
Reader.
"Every man's house," he said, "is called his castle.
Why ? Because it is surrounded by a moat, or defended by a
wall ? No. It may be a straw-built hut ; the wind may whistle
around it; the rain may enter it, but the king cannot. ''I
Accordingly, no man's house can be forcibly opened, or he
or his goods be carried away after it has thus been forced, except in cases of felony, and then the sheriff must be furnished
with a warrant, and take great care lest he commit a trespass.
This principle is jealously insisted upon.
It has been but
recently decided in England, that although a house may have
been unlawfully erected on a common, and every injured commoner may pull it down, he is nevertheless
not justified in
doing so if there are actually people in it.
There have been nations, indeed, enjoying a high degree of
liberty, without this law maxim ; but the question in this place
is even less about the decided advantages arising to freemen
from the existence of this principle, than about the sturdiness
of the law and its independent development, that could evolve
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and establish this bold maxim.
It must be a manly race of
freedom-loving people, whose own common law could deposit
such fruitful soil.
For let it be observed that this sterling
maxim was not established, and is not maintained, by a disjunctive or a law-defying race. The Mainots considered their
Lacedmmonian mountain fastnesses as their castles too, during
the whole Turkish reign in Greece; the feudal baron braved
authority and law in his castle ; the Mino-tze _ have never been
subdued by the Tartar dynasty of China, and defy the government in their mountain fastnesses to this day, much as the
Highlanders
of Scotland did before the battle of Culloden;
but the English maxim was settled by a highly conjunctive, a _
nationalized people, and at the same time when law and general
government was extending more and more over the land.
It is
insisted on in the most crowded city the world has ever seen,
with the same jealousy as in a lonely mountain dwelling; it is
carried out, not by retainers and in a state of war made permanent, as Essex tried to do when he was arrested, but by
the law, which itself* has given birth to it. The law itself
says : Be a man, thou shalt be sovereign in thy house.
It is
this spirit which brought forth the maxim, and the spirit which
Jt necessarily nourishes, that makes it important.
It is its direct antagonism to a mere police government, its
bold acknowledgment
of individual security _site
t0og _ernment, it is its close relationship to self-government,
which
give so much dignity to this guarantee.
To see its value, we
need only throw a glance at the continental
police, how it
enters, at night or in the day, any house or room, breaks open
any drawer, seizes papers or anything it deems fit, without any
other warrant than the police hat, coat, and button.
Nor must we believe that the maxim is preserved as a piece
of constitutional
virtu.
As late as the month of June, :853,
a bin was before the House of Commons, proposing some
guarantee
against property of nuns and monks being too
easily withdrawn
from relations,
and that certain officers
z In the provinceof Kouang-S1,containingmountainousregions,
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should have the right to enter nunneries, from eight A.M. to
eight o'clock P._., provided there wa.s strong suspicion that
an inmate was retained against her will. The leading minister
of the crown in the Commons, Lord John Russell, opposed
the bill, and said: "Pass this bill, and where will be the
boasted safety of our houses?
It would establish general
tyranny."
The prohibition of "general
warrants."
The warrant is
the paper which justifies the arresting person to commit so
grave an act as depriving a citizen, or alien, of personal liberty.
It is impo1_ant, therefore, to know who has the right to issue
such warrants, against whom it may be done, and how it must
be done, in order to protect the individual against arbitrary
police measures.
The Anglican race has been so exact and
minute regarding this subject, that the whole theory of the
warrant may be said to be peculiarly Anglican, and a great
self-grown institution.
"A warrant," the books say, "to deprive a citizen of his personal liberty should be in writing,
and ought to show the authority of the person who makes it,
the act which is authorized to be done, the name or description of the party who is authorized to execute it, and of the
party against whom it is made; and, in criminal cases, the
grounds upon which it is made."
The warrant should name
the person against whom it is directed; if it does not, it is
called a general warrant, and Anglican liberty does not allow
it.' Where it is allowed there is police government, but not
the government for freemen.
It is necessary that the person
who executes the warrant be named in it. Otherwise the injured citizen, in case of illegal arrest, would not know whom

z A warrant to apprehend all persons suspected, or all persons guilty, etc. etc,
is iIlegal.
The person against whom the warrant runs ought to be pointed out.
The law on this momentous subject was laid down by Lord Mansfield in the
case of Money vs. Leach, 3 Burrow's Rep. I742 , where the "general
warrant"
which had been in use since the revolution, directing the officers to apprehend
the "authors,
printers, and publishers" of the famous No. 45 of the North
Briton, was held to be illegal and void. ['Comp. May, Constat. Hist., ii. chap.
1I.]
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he should make responsible;
but if the person be named, he
is answerable, according to the Anglican principle that every
officer remains answerable for the legality of all his acts, no
matter who directed them to be done.
Indeed, we may say
the special warrant is a death-blow to police government, x
The Constitution of the United States demands that "no
warrants shall issue but upon probable cause, supported by
oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized. ''2
The warrant is held to be so important an element of civil
liberty, that a defective warrant is considered by the common
law of England and America one of the reasons which reduce
the killing of an officer from murder to manslaughter.
The
reader will see this from the following passage, which I copy
from a work of authority both here and in England.
I give
the passage entire, because it relates wholly to individual liberty, and I shall have to recur to it.s The learned jurist says :
"Though
the killing of an officer of justice, while in the
regular execution of his duty, knowing him to be an officer,
and with intent to resist him in such exercise of duty, is murder, the law in that case implying
malice, yet where the
process is defective or illegal, or is executed in an illegal
manner, the killing is only manslaughter, uniess circumstances
appear, to show express malice; and then it is murder.
Thus,
the killing will be reduced to manslaughter,
if it be shown in
evi_lence that it was done in the act of protecting
the slayer
against an arrest by an officer acting beyond the limits of his
precinct ; or, by an assistant, not in the presence of the officer
or, by virtue of a warrant essentially defective in describing
z [For arrestswhich officersor even private persons are allowedby English
law to make withoutwarrant,see Blaekstone'sCom., iv. chap 2I, pp. 292, 293,
and the notes of the annotatorson his text.]
The readerwill finda copyof the Constitutionof the United States in the
Appendix.
s This is section 123of vol. iii. of Dr. Greenleafon Evidence,which I have
copied by the permissionof myesteemedand distinguishedfiiend. I have left
out all the legalreferences. The professionallawyeris acquaintedwiththe book,
and the referenceswouldbe importantto him alone.
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either the person accused, or the offence; or, where the party
had no notice, either expressly, or from the circumstances of
the case, that a lawful arrest was intended, but," on the contrary, honestly believed that his liberty was assailed without
any pretence of legal authority ; or, where the arrest attempted,
though for a felony, was not only without warrant, but without hue and cry, or fresh pursuit, or, being for a misdemeanor
only, was not made flagrante delicto ; or, where the party was,
on any other ground, not legally liable to be arrested or imprisoned.
So, if the arrest, though the party were legally
liable, was made in violation of law, as, by breaking open the
outeI door or window of the party's dwelling-house, on civil
process; for such process does not justify the breaking of the
dwelling-house,
to make an original arrest; or, by breaking
the outer door or window, on criminal process, wlthout previous notice given of his business, with demand of admission,
or something equivalent thereto, and a refusal."
The Habeas Corpus Act.
This famous act of parliament
was passed under Charles II., and is intended to insure to an
arrested person, whether by warrant or on the spot, that at his
demand he be brought, by the person detaining him, before a
judge, who may liberate him, bail him, or remand him, no
matter at whose command or for what reasons the prisoner is
detained.
It allows of no "administrative
arrests," as extrajudicial arrests are called in France, or imprisonment
for
reasons of state. The habeas corpus act further insures a
speedy trial,' a trial by the law of the land, and by the lawful
court--three
points of the last importance.
It moreover
guarantees that the prisoner know for what he is _rrested, and
may properly prepare for trial. The habeas corpus act did by
no means first establish all these principles, but numberless
Long imprisonmentsbefore trial are customarymeans resorted to on the
continentof Europe in order to harassthe snbjeets. Guerrazziand other liberal_
were sentenced,in Tuscany,on the first of July, I853, after having been imprisoned for fiftymonthsbefore ever being brought to trial. It _s useless to
mentionmore instances; for long _mprisonment
be(ore trial is the tale in absolute governmentswhenever it suitsthem.
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attempts to secure them had failed, and the act may be considered as the ultimate result of a long struggle between law
and the individual on the one hand, and power on the other.
The history of this act is interesting and symptomatic. _
The Constitution of the United States prohibits the suspension of the habeas corpus act, "unless when, in cases of
rebellion or invasion, the public safety may require it ;" and
Alexander Hamilton says, in the " Federalist :..... The establishment of the writ of habeas corpus, the prohibition of ex
post facto laws and of titles of nobility, to which we have no
corresponding
provisions in our constitution,"
(therefore personal liberty, or protection and safety, supremacy of the law
and equality,) "are perhaps greater securities to liberty than
any it contains ;" and, with reference to the first two, he justly
adds the words of" the judicious Blackstone."3
All our State Constitutions have adopted these important
principles.
The very opposite of this guarantee
was the
"lettre de cachet," or is the arbitrary imprisonment
at present in France.
A witness of singular weight, as to the essential importance
of Anglican personal liberty, must not be omitted here.
The
emperor Napoleon III., who, after Orsini's attempt to assassinate him, obtained the "law of suspects," according to which
the French police, or administration, (not the courts of justice,)
may transport a "suspect" for seven years, wrote, in earlier
days, with admiration of English individual liberty.4
z The Appendix containsthe habeascorpus act.
Paper No. lxxxiv.
3 Blackstone'sCommentaries_
vol. i. page I36. Note, in'the "Federalist. "
4 In x854a completeedition of the emperor'sworkswas published. In that
edition was a chapter headed De la Libert_individuelle en Angleterre. In it
are the followingpassages:
"No inhabitantof Great Britain (exceptingconvicts)can be expelled from
the Umted Kingdom. Any infractionof this clause (the habeas corpus act)
would be visited with the severest penalties." I-Ie remarks that we have no
public prosecutor,the attorney-generalinterfering only on extraordinaryoe.
casions; and if criminalssometimesescape justice,personal hberty is the less
endangered. "In England,authorityis never influencedby passion; its proeeedingsare alwaysmoderate,alwayslegal;" there is "no violationof the eiti5
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There was in England, until within a recent date, a remark
able deviation from the principles of personal liberty--the
impressment.
The crown assumed the right to force any
able-bodied
man on board a man-of-war, to serve there as
sailor.
There has always been much doubt about this arrogated privilege of the crown, and, generally, sailors only were
taken, chiefly in times of war and when no hands would freely
enlist. Every friend of liberty wdl rejoice that the present
administration
has taken in hand a new plan of manning the
navy, by which this blemish will be removed. *
zen's domlcile_ so common in France; '_ family correspondence
is inviolate, and
no passports bar the most perfect freedom of traffic,--" passports, the oppressive
invention of the Committee of Public Safety, which are an embarrassment and
an obstacle to the peaceable citizen, but which are utterly powelless against those
who wish to deceive the vagilance of authority."
A law deprived of the general
support of pubhc opinion would be a mere scrap of paper.
"It suffices for us to note this fact, that in France, where such jealousy is shown
of everything which touches equahty and national honor, people do not attach
themselves sd religiously to personal liberty. The tranquilhty of the citizen may
be distm'bed, his domxcile may be violated, he may be made to undergo for whole
months a preventive imprisonment, personal guarantees may be despised, and a
few generous men shall raise their voices, but public opinion will remain calm
and ampassible as long as no pohtical passion is awakened.
There hes the
greatest reason for the violence of authority ; it can be arbitrary because there is
no curb to check xt. In England, on the contrary, political passions cease the
moment a violation of common right is committed ; and flus, because England
is a country of legality, and France has not yet become so ; because England is
a country solidly constituted, while France struggles by turns for forty years between revolutions and counter-revolutions,
to be created there."

and the sanctity of principle

has yet

z The plan has not yet been published, but one of the ministers, Sir James
Graham, said in the Commons, in April, I853 :
"The first point on which all the authorities consulted were agreed is, that
whatever measures are taken, must rely for success on the voluntary acceptance
of them by the seamen, and that any attempt lo introduce a coercive mode of
enlistment would be followed by mischievous consequences
and fail_.re."
The
difficult question does not yet seem to be wholly settled (I859).
It seems difficult to obtain a sufficient number of sehmen to man the fleet in emergencies.
In France seamen are drafted, as soldiers are for the army.
[For the history of
impressment, for the army as well as for the navy, down to I86o, comp. May,
u.s., ii. 259 et seq. Until I872 no law abolishing this practice was passed; but
the practice itself seems to be in abeyance.]
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VII.
TRIAL,

3" CONNECTEDwith the guarantees of personal liberty, treated
of in the foregoing chapter, is the bail.
The law of all nations not wholly depraved in a political
point of view, adopts the principle that a man shall be held
innocent until proved by process of law to be otherwise.
In
fact, the very idea of a trial implies as much.
Theoretically,
at least, this is acknowledged by all civilized nations, although
often the way in which judicial affairs are conducted, and in
many countries the very mode of trying itself, are practical
denials of the principle.
But even in the freest country there
is this painful yet unavoidable contradiction,
that while we
hold every person innocent until by lawful trial proved to be
guilty, we must arrest a person in order to bring him to a
penal trial; and, although by the law he is still considered
innocent, he must be deprived of personal liberty until his
trial can take place, which cannot always follow instantly
upon the arrest.
To mitigate this harshness as much as possible, free nations guarantee the principle of bailing in all
eases in which the loss of the bailed sum may be considered
as a more serious evil than the possible punishment.
The
amount of bail must depend upon the seriousness of the charge,
and also upon the means of the charged person.
If judges
were allowed to demand exorbitant bail, they might defeat the
action of this principle in every practical case. It was enacted,
therefore, in the first year of William and Mary, _ and has
been adopted in all our constitutions, that no "excessive bail"
shall be required.
The nature of the case admits of no more
z I William

and Mary, stat. ii. c. 2.
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exact term; but, with an impeachment hanging over the judges
should the principle thus solemnly pronounced be disregarded,
it has worked well for the arrested person.
Indeed, there are
frequent cases in the United States in which this principle is
abused and society is endangered, because persons are bailed
who are under the heaviest charges, and have thus an opportunity of escape if they know themselves guilty.
As this can
take place only with persons who have large sums at their disposal, either in their own possession or in that of their friends,
and as liberty demands first of all the foundation of justice, it is
evident that this abuse of bail works as much against essential
liberty as the proper use of bail guarantees
it. We ought,
everywhere, to return to the principle of distinguishing
transgressions of the law into bailable offences and offences for the
suspected commission of which the judge can take no bail
These are especially those offences for the punishment
of
which no equivalent in money can be imagined--for
instance,
death or imprisonment for life,--and those offences which put
the offender into the possession of the sum required for the
bail
It has been objected to the bail that it works unjustly.
It
temporarily deals with so precious a thing as personal liberty
according to possession of wealth : but it must be remembered
that the whole arrest before trial is an evil of absolute necessity, and the more we can limit it the better.
Liberty requires bail, and that it be extended as far as
possible; and it requires likewise that it be not extended to
all offences, and that substantial bail only be accepted.
4. Another guarantee, of the last importance, is a wellsecured penal trial, hedged in with an efficient protection of
the indicted person, the certainty of his defence, a distinct
indictment charging a distinct act, the duty of proving this
act on the part of government, and not the duty of proving
innocence on the part of the prisoner, the fairness of the trial
by peers of the prisoner, the soundness of the rules of evidence,
the publicity of the trial, the aecusatorial (and not the inquisitorial) process, the certainty of the law which is to be applied,

AWD

SELF-GO VERNAIENX

_

69

togetherwith speed and utterimpartiality,
and an absolute
verdict.It ismoreovernccessarythat the preparatoryprocessbe as little
vexatiousas possible.
When a personis penallyindicted,
he individually
forms
one party,and society,
the state,
the government,forms the
other. It is evidentthat unlessvery strong and distinct
guaranteesof protection
aregiven to the former,thathe be
subjected
to a fairtrial,
and thatnothingbe adjudgedto him
but what the law alreadyexisting
demands and allows,
there
can be no security
againstoppression.For government isa
power, and,likeevery power in existence,
it isdesirousof
carryingitspoint--adesirewhich increases
in intensity
the
greater the difficulties are which it finds in its way.
Hence it is that modern free nations ascribe so great an
importance to well-regulated
and carefully elaborated
penal
trials. Montesquieu, after having given his definitions of what
he calls philosophical liberty, and of political liberty, which,
as we have seen, he says, consists in security, continues thus:
" This security is never more attacked than in public and
private accusations.
It is, therefore, upon the excellence of
the criminal laws that chiefly the liberty of the citizen depends."'
Although we consider this opinion far too general,
it nevertheless shows how great a value Montesquieu set on a
well-guarded penal trial, and he bears us out in considering it
an essential element of modern liberty. The concluding words
of Mr. Mittermaier's work on the Penal Process of England,
Scotland, and the United States, are: "It will be more and
more acknowledged
how true it is that the penal legislation
is the key-stone of a nation's public law. ''2
•
This passage of the German criminalist expresses the truth
more accurately than the quoted dictum of Montesquieu.
For,
although we consider the penal trial and penal law in general
intimately connected with civil liberty, it is nevertheless a fact

• Esprit des Lois, xil. 2 ; "Of the Liberty of the Citizen."
= This comprehensive and excellent work was pubhshed m Germany,

tl_Sx.
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that a sound penal trial is invariably
one of the last fruits of
political civilization,
partly because it is one'of
the most difficult subjects
to elaborate,
and because
it requires
long experience to find the proper mean between
a due protection
of the
indicted
because

person and an equally due protection
it is one of the most difficult things

of society;
partly
in all spheres
of

action to induce irritated
power to limit itself, as well as to
give to an indicted
person
the full practical
benefit of the
theoretic
sentence,
easily pronounced
like all theory,
that the
law holds every one innocent
until proved not to be so. The
Roman
English

and Athenian
have allowed

only within
the United

penal trials were sadly deficient.
The
counsel to the penally
indicted
person

our memory, while they h_d been long allowed in
States. • The penal trial in the Netherlands
was.

imperfect,
when, nevertheless,
on all hands to have enjoyed

the Netherlanders
are allowed
a high degree of civil liberty.
It

is one of the most common
facts in history
that
more or less advancing
in nearly all the branches
tion, while

the

penal

trial

and

the

whole

penal

a nation
is
of civilizalaw remains

[I.e., in cases of felony no counsel was allowed, unless upon collateral facts,
or some point of law ; and so in cases of petty larceny. But when a pelson was
indicted for high treason, he had, as early as 7 Wm. III., the privilege of counsel,
which was granted also to persons impeached for the same crime by a statute of
2o Geo. III. In 1836, by statute of 6 and 7 Win. IV., this privilege was granted
in trials for felony. See Blackst., iv., chap. 27, p. 355, and May, u. s., ii. 558.]
It must not be forgotten, however, that deficient as the penal trial of England
without counsel for the defendant was, it contained many guarantees of protection,
especially publicity, a fixed law of evidence, with the exclusion of hearsay evidence, the jury and the neutral position of the judge in consequence of the trial
by jury, and the strictly aceusatorial character of the trial, with the most rigid
adhesion to the principle of trying a person upon the indictment alone, so that the
judge could be, and in later times really had been, the protector of"the prisoner.
Had the trial been inquisitorial instead of accusatorml, the absence of counsel for
defence would have been an enormity. To this enormity Austria has actually
returned since the beginning of this century. The code promulgated by Joseph
gave counsel, or a "defensor," to the prisoner ; but, although the process remained
inquisitorial, the defens0r was again disallowed. The late revolution re-established him, but whether he has been discontinued again of late I do not know.
Nor can it be of very great importance in a country in which the "state of siege"
and martml law seem to be almost permanent.
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almost stationary in its barbarous inconsistency.
The penal
trial of France, up to the first revolution, remained equally
shocking to the feelings of humanity and to the laws of
logic.
The reason of this apparent inconsistency is that, in most
cases, penal trials affect individuals who do not belong to the
classes which have the greatest influence upon legislation.
This point is especially important in cotintries where the penal
trial is not public.
People never learn what is going on in the
houses of justice.
Another and great reason is that generally
lawyers by profession are far less interested in the penal branch
of the law than in the civil. This, again, arises from the fact
that the civil law is far .more varied and complicated, consequently more attractive to a judicial mind, that the civil cases
are far more remunerative, and form the large bulk of the
administration
of justice.
How much the difficulty to be
solved constitutes the attraction for the lawyer, we may see
from the fact that very few professional
lawyers take an
interest in the punishment itself. A pe.nal case has attraction
for them so long as it is undecided, but what imprisonment
follows, if imprisonment
has been award6d, interests them
little.
Very few lawyers have taken a lead in the reform of
criminal law and in prison disciplihe, Sir Samuel Romilly
always excepted.
Among the points which characterize a fair and sound penal
trial according to our advancement in political civilization, we
would designate the following : the person to be tried must be
present (and, of course, living) ;' there must be no intimidation
Penal trials of absent persons ale common in countries where the principles
of the Roman law prevail.
They are common in France; and the church l_as
even tried deceased persons for heresy, found them gmlty_ and confiscated the
property which had belonged to the heretic.
The presence of the indicted person at his trial is a right plain to every one as soon as once pronounced, but
power acknowledges it at a late period only, and always has a tendency to depart
from it, whether this power be a monalch or his government, or an impassioned
populace.
Several of the ahnost solemn procedures of lynch law which have
occurred of late in some of our VCestern States, and according to which absent
persons were warned nevel to return to their domicile, are instances in point.

72

ON CIVIL LIBERTY

before the trial, or attempts by artifice to induce the prisoner
to confess,--a
contrivance which protects the citizen even
against being placed too easily into a state of accusation;
the
fullest possible realization of the principle that every man is
held innocent until proved to be otherwise, and bail ; a total
discarding of the principle that the more heinous the imputed
crime is, the less ought to be the protection
of the prisoner,
and, on the contrary, the adoption of the reverse; a distinct
indictment, and the acquaintance of the prisoner with it, sufficiently long before the trial, to give him time for preparing
the defence; that no one be held to incriminate himself; the
accusatorial process, with jury and publicity, therefore an oral
trial and not a process in writing ; counsel or defensors of the
prisoner ; a distinct theory or law of evidence, and no hearsay
testimony;
a verdict upon evidence alone and pronouncing
guilty or not guilty ; a punishment in proportion to the offence
and in accordance with common sense and justice ; _ especially
no punitory imprisonment
of a sort that necessarily must
make the prisoner worse than he was when he fell into the
hands of government,
nor cautionary
imprisonment
before
trial, which by contamination
must advance the prisoner in his
criminality;
and that the punishment adapt itself as much as
possible to the crime and criminality of the offender;" that
nothing but what the law demands or allows to be inflicted,3
z The idea expressed by Dr. Paley regarding this point is revolt_ng.
He says,
in his Polmcal Philosophy, that we may choose between two systems, the one
with fair punishments
always applied, the other with very severe punishments
occasionally applied.
He thus deglades penal law, from a law founded above
all upon smct principles of justice, to a mere matter of prudential expediency,
putting it on a level _ith military demmatmn.
2 Lieber's
Popular Essay on Subjects of Penal Law, and on Uninterrupted
Solitary Confinement at Labor, etc.; Philadelphia,
1838. I have there treated
of this all-important subject at some length.
Tiberius Gracchus erected a temple m honor of Liberty, with a sum obtained
for fines.
If the fines were just, there was no inconsistency in thus making penal
justice build a temple of freedom, for liberty demands security and order, and,
therefore, penal justice.
On the other hand, what does a citizen reared in Anglican liberty feel when he
reads in a simple newspape

article in a French provincial

paper, in I853 , the fol
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and that all that the taw demands be inflicted---no arbitrary
injudicious pardoning, which is a direct interference with the
true government of law.
The subject of pardoning is so important, especially in our
counttT, that I have deemed it advisable to add a paper on
pardoning, which the reader will find in the Appendix.
Perhaps there are no points so important in the penal trial
in a free country, as the principle that no one shall be held to
incriminate himself, that the indictment as well as the verdict
lowing?
" The minister of general police has just decided that Chapitel, sentenced by the court to stx months' imprisonment for having been connected with
a secret society, and Brayet, sentenced for the same offence to two months' imprisonment, shall be transported to Cayenne for ten years, after the expiration of
their sentence !"
The decree of the eighth of December, I85I , not a law, but _ mere dictatorial
order, upon which ten years' transportation
is added by way of "rider"
to a
few months' imprisonment adjudged by the courts of law, is this:
"Article I. Every individual placed under the surveillance of the high police,
who shall be found to have broken his assigned limits of residence, may be transported, by way of general safety, to one of the penitentiary colonies, at Cayenne
or in Algeria.
"The duration of transportation
shall be five years or less, and ten years or
more."
(We translate hterally and coneetly, whatever the reader may think of
this sentence, which would be very droll, were it not very sad.)
" Article z. The same measure shall be applicable to indlvlduals found to be
guilty of having formed part of a secret society."
The French of the last sentence Is, mdividus reconnus coujba_le d'a_oirfatz
_Oartte d'une soc2d/dsecrOte. This reconnus (found, acknowledged)
is of a sinister
import.
For the question is, Found by whom?
Of course not only by the
courts, for finding a man gmlty by process of law is in French cenvaincre.
The
reeonnaltre, therefore, was used m order to include the police or any one else in
authortty.
So flaat we arrlve at this striking fact : The despot may add an enormous punishment to a legal sentence, as lu the cited case, or he may award it, or
rather the minister of police under him may do it, without trial, upon mere police
information.
Two hundred years ago, the English declared executive transportation beyond the seas, or depoitation, to be an unwarranted grievance ; and here
we have at again, no doubt in imitation of the Roman imperial times, (the saddest
in all history,) in the middle of the nineteenth century.
So far the note as written in 1853. In I858 Orsini made his attempt of assassinating t_ce emperor of the French, when a far more stringent law was passed,
and the principle of "suspicion,"
so flourishing as an element of criminality in
the first French revolution, was revived.
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must be definite and clear, and that no hearsay evidence be
admitted.
Certainly none are more essential.
,
A great lawyer and excellent man, Sir Samuel Romilly,
justly says, that if the ascertaining of truth and meting out of
justice is the object of the trial, no possible objection can be
taken against it on principle.
But there is this difficulty, that
if judges themselves question, they become deeply interested
in the success of their own cross-examinations,
they become
biased against the prisoner, should he thwart them, or turn
questions into ridicule.
Romilly makes _this remark after
having actually seen this result in France, where it is always
done, (witness Mad. Lafarge's trial, or any French trial of importance,) and certainly often with success. _ Or let us observe
English prosecutions some centuries back.
In the inquisitorial process, it is not only done, but the process depends upon the questioning of the prisoner.
There are other dangers connected with it. An accused
man cannot feel that perfect equanimity of mind which alone
migh_c secure his answers against suspicion.
I know from personal experience how galling, it is to see your most candid
answers rewarded with suspicions and renewed questions, if
the subject is such that you cannot possibly at once clear up
all doubts.
It ought never to be forgotten that the accused
person labors under considerable
disadvantages, merely from
the fact that he is accused.
Bullying and oppressive judges
were common in England when the principle was not yet
settled that no one shall be held to incriminate himsel£
The
times of the Stuarts furnish us with many instances of altercations in the court, between the judge and the prisoner, and of
judicial browbeating, to the detriment of all justice.
The trial of Elizabeth Gaunt, the aged and deaf Baptist
woman, who had given a night's rest under her roof to a
soldier of Monmouth's
dispersed army, under Chief-Justice
Jones, 2 and was convicted of treason on the sole testimony of
*Sir SamuelRomilly'sMemoirs,vol i.p. 315, 2d ed., London, 1840.
" Philhplos'sStateTrials, vol ii. 214, et seq., alad,indeed, in many p_rts o[
thework.
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the wretch whom she sheltered that she had knowledge of his
being a rebel, may serve as an instance.
It is, among other reasons, for this very fact of prisoners on
trial being asked by the French judge about the fact at issue,
his whereabouts at the time, his previous life, and a number of
things which throw suspicion on the prisoner, although unconnected with the question at issue, that Mr. B6ranger says, iF
a work of just repute:
"We," that is, the French, "have
contented ourselves to place a magnificent frontispiece before
the ruins of despotism;
a deceiving monument, whose aspect
seduces, but which makes one freeze with horror when entered
Under liberal appearances, with pompous words of juries
public debates, judicial independence,
individual liberty, we
are slowly ted to the abuse of all these things, and the disre.
gard of all rights; an iron rod is used with us, instead of the
staff of justice."'
There are peculiar reasons against examining the prisoner
in public trials, and many peculiar to the secret trial
Although
it cannot be denied, that often the questioning
of
the prisoner may shorten the trial and lead to condign conviction, which otherwise may not be the result, it is nevertheless
right that most, perhaps
this principle.
It is
government prosecutes
soon a,_ this principle

all our state constitutions have adopted
just; it is dignified; it is fair. The
; then let it prove what it charges. So
is discarded, we fall into the dire error

of throwing the burden of proving innocence wholly or partially on the prisoner; while, on "the contrary, all the burden
ought to lie on the government, with all its power, to prove
the charged facts. Proving an offence and fastening it on the
offender, is one important point in the penal trial; but the
method/zow
it is done is of equal importance.
The Turkish
cadi acknowledges the first point only ; yet what I have stated
is not only true with reference to the jural society, it is even
true in the family and the school.
It is an interesting fact for the political philosopher
that
• B_ranger,De la JusticeCriminellede France, Paris, 1818, page 2.
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while the Anglican race thus insists on the principle of nonself_incrimination,
the whole Chinese code for that people
under a systematic mandarinism is pervaded even by the principle of self-accusation for all, but especially for the mandarins.
The principle that on government lies the burden of proving
the guilt, leads consistently
to the other principle, that the
verdict must be definite and absolute.
Hence these two important facts: The verdict must be guilty or not guilty, and
no absolutio ab instantia, as it is called in some countries of
the European continent; that is to say, no verdict or decision
which says, According to the present trial we cannot find you
guilty, but there is strong suspicion, and we may take you up
another time; x nor any "not proven," as the Scottish trial
admits of, ought to be permitted.
" Not proven," does not
indeed allow a second trial, but it expresses:
You are free,
although we have very strong suspicion.
Secondly, the main
principle leads to the fact that no man ought to be tried twice
for the same offence. This is logical, and is necessary for the
security of the individual.
A person might otherwise be
harassed by the government until ruined.
Repeated trials for
charges which the government
knows very well to be unfounded, are a common means resorted to by despotic executives.
Frequently such procedures
have led the persecuted
individual to compound with government rather than lose all
his substance.
The Anglican race, therefore, justly makes it an elementary
principle of its constitutional law, that " no man shall be tried
twice for the same offence."
I have said that a fair trial for freemen requires that the
preparatory steps for the trial be as little vexatious as possible.
They must also acknowledge the principle of non-incrimination.
This is disregarded
on the whole of the European continent.
The free range of police power, the mean tricks resorted to by
the "instructing"
judge or officer, before the trial, in order to
The reader will findin AppendixIII. a paper on the subjectof some continental trlals, and the admission of half and. quarter proof and proportional
punishment
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bring
the prisoner
to confession,
are almost
and they are the worse, because applied before

inconceivable,'
the trial, when

the prisoner
is not surrounded
by those protections
which the
trial itself grants.
With reference
to this point, and in order
to modify what
wish to mention

I have stated regarding
Greek
the interesting
fact that "the

penal trials, I
prosecutor,
in

Athens,
who failed to make good his charge, incurred
certain
penalties,
unless
he obtained at least one-fifth of the votes in
his favor.
In public suits, he forfeited one thousand
drachmae
to

the

state,

and

could

never

again

institute

a similar

suit.

The same punishment
was incurred
if he declined to proceed
with the case.
In private suits, he paid the defendant
one-sixth
of the amount of the disputed
property,
as a compensation
the inconvenience
he had suffered in person or character.
Sir Samuel
Romilly
had the intention
of proposing,
similar

spirit,

a bill

by

which

an acquitted

prisoner,

been prosecuted
for felony, should
be compensated
county, at the discretion
of the court, for loss of time

for
''_
in a
having

by the
and the

many evils endured.
Indeed, he thought
that far more ought
to be done.Z
Leave was given .to bring in the compensation
bill, but it was afterwards
withdrawn.
It is evident
that the
great

difficulty

judge

would

would
establish

lie in the fact that

the

at once a distinction

discretion
between

of the
the

ver-

dicts, similar to that produced
by the Scottish
"not guilty" and
"not proven."
To compensate,
however, all acquitted
persons
would be very mischievous,
if we consider
how many persons
are acquitted
well

be asked

who

nevertheless

whether

are

guilty.

the fear of burdening

Indeed,
the

it might

county

with

z This may be amply seen in the reports on Flench trials, and, among other
works, in Feuerbach's Collection of German Criminal Trials.
See K. Y. Hermann, Gr. Staatsalterth., _ 144.
Memoirs of the Life of Sir Samuel Romilly, 2d ed., London, I84o, vol. il
p. 235. Strangely enough, there is an English law, 25 George II., ch. 36, accord
ing to which prosecutors are to have the expenses of their prosecution reim
bursed, and a compensation afforded them for their trouble and loss of time.
This is evidently to induce people freely to p_osecute ; but no guarantee is given
on the other hand against undue prosecution, and a compensation for the trouble
and loss of time of the acquitted person.
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the payment of the compensation would not, in some cases,
induce the jury to find more easily a verdict of guilty.
The professional reader may think that I have not sufficiently dwelt upon some essential points of a sound penal
trial, for instance, on publicity, or the independence of counsel.
He will find, however, that these subjects are treated of in
other parts of this work, to which it was necessary to refer
them.
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VIII.
TREASON.

5" THAT penal trial which is the most important with reference to civil liberty, and in which the accused itidividual
stands most in need of peculiar protection by the law, is the
trial for treason.
The English law does not know the term
"political offence," of which the trial for treason is, commonly,
the highest in importance.
Political Offence is a term belonging to the modern law of some countries of the European continent: and it was doubtless trials for offences of this character,
which those jurists and publicists had partly in view, who, the
reader will recollect, point out a well-guarded
penal trial,
almost as the sole characteristic of civil liberty.
If a well-guarded
penal trial in general forms an important
element of our liberty, because the individual is placed opposite
to public power, a carefully organized trial for treason is emphatically so. In the trial for treason the government is no
longer theoretically the prosecuting party, as it may be said
it is in the case of theft or assault, but government
is the
really offended, irritated party, endowed at the same time with
all the force of the government, to annoy, persecute, and often
z The
now

American

reader

a well-established

ti0n;

ought
term

thus the late French

offenders,

and

offenders"

irt the

treaty

are excepted,

to

on

keep

the

republic
of

in mind

continent

that
of

abolished

extradldon

between

the

term

Europe.

capital

Offence

is used

punishment

France

and not subject to extradition.

Political
It

and

in

is

legisIa-

for pohtical

Spain,

"pohtlcal

It would, nevertheless,

be difficult to give a definition of the term Political Offence sufficiently clear to
be acceptable to a law.abiding administration
of justice.
Indeed, we may say
that it was natural this term should have presented itself, in the course of things
on

the

continent

of

Europe,

and

it

is

_hatthe gngllsh law does not know k.

equally

natural,

and

is full

of

meaning,

80

ON CIKIL ZI_EICTY

to crush.
Governments
have, therefore, been most tenacious
in retaining whatever power they could in the trial for treason;
and, on the other hand, it is most important for the free citizen
that in the trial for treason he should not only enjoy the
common protection
of a sound penal trial, but far greater
protection.
In despotic countries we always find that the little
protection granted in common criminal trials is withheld in
trials for treason; in free countries, at least in England and
the United States, greater protection
is granted, and more"
caution demanded, in trials for treason than in the common
penal process.
The trial for treason is a gauge of liberty.
Tell us how they try people for treason, and we will tell you
whether they are free. It redounds to the glo W of England
that attention was directed to this subject from early times,
and that guarantees were granted to the prisoner indicted for
treason, centuries before they were allowed to the perspn
suspected of a common offence; and to that of the United
States, that they plainly defined the crime of treason, and
restricted it to narrow limits, in their very constitution.
This
great charter says, Article III., Section III.:
" I. Treason against the United State_ shall consist only in
levying war against them, or in adhering to their enemies,
giving them aid and comfort.
No person shall be convicted
of treason, unless on the testimony of two witnesses to the
same overt act, or on confession in open court.
"2. Congress shall have power to declare the punishment
of treason; but no attainder of treason shall work corruption
of blood, or forfeiture, except during the life of the person
attainted."
Whether political societies, not so fortunately situated as
ourselves, yet equally prizing civil liberty, might safely restrict
the crime of treason to such narrow limits as the wise and
bold framers of our constitution have done, is a subject which
belongs to a branch of-political science that does not occupy
us here; but it may be asserted that several cases have
actually occurred in the United States, in which all nations
except the American would have considered the provisions of
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our constitution insufficient, and in which nevertheless
they
have been found adequate.
We may consider the American law of high treason as the
purest in existence, and it shows how closely the law of
treason is connected with civil liberty.
Chief-Justice
Marshall said : "As there is no crime which can more excite and
agitate the passions of men than treason, no charge demands
more from the tribunal before which it is made a deliberate
and temperate inquiry.
Whether the inquiry be directed to
the fact or to the law, none can be more solemn, none more
important to the citizen or to the government;
none can more
affect the safety of both."'
All constitutions of the different American states, which mention treason, have the same provision. Those that say nothing
special about it, have the same by law, and in conformity with
the principles which the respective constitutions
lay down
regarding penal trials?
None admit of retrospective laws, of
legislative condemnations
of individuals, or of attainders.
The course which the development of the law of treason takes
in history is this : At first there exists no law of treason, because the crime is not yet separated from other offences, as
indeed the penal and civil laws are not separated in the earliest
periods. The Chinese code, so minute in many respects, mixes
the two branches, and debtors are treated as criminal offenders,
reminding us, in this particular, of the early Roman law. When
first treason comes to be separated from the other offences, it
is for the twofold purpose of inflicting more excruciating pains,
*The Writings of Jolm Marshall, p. 42. Ex parte Bollman and Swartwout.
The rebellion of the Mormons in I858 has occurred since the remarks in the
text were written.
It would seem sound reasoning and statesmanship, that the
narrower the limits are to which the public law restricts treason, the more necessary it becomes to execute the law fully within those limits.
* Judge Story says : "A state cannot take cognizance, or punish the offence,
(i.e. treason against the United States,) whatever it may do in relation to the
offence of treason, committed exclusively against itself, if indeed any case ca,,,
under the constitution, exist, which is not at the same time treason against the
United States."
United States.

Chap. 28, vol. iii. of Commentaries

6

on the Constitution
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and of withholding from the trial the poor protection which is
granted to persons indicted for common offences. The dire
idea of a crimen exceptum gains ground.
The reasoning, or
rather unreasoning, is that the crime is so enormous that the
criminal ought not to have the same chances of escape, thus
assummg that the accused, yet to be proved to be a criminal,
is in fact a criminal, and forgetting, as has been indicated
before, that the graver the accusation is, and the severer
therefore the punishment, in case of established guilt, may be,
the safer and more guarded ought to be the trial. It is a
fearful inconsistency, very plain when thus stated, yet we find
that men continually fall into the same error, even in our
own days. How often is lynch law resorted to in our country,
on the very plea that the crime, still a suspected one, is so infamous that the regular course of law is too slow or too doubtfulI The same error prevailed regarding witchcraft.
The
pope declared it a crimen exceptum--too
abominable to be
tried by common process.
Protestant governments followed
the example."
At the same time we find that, at the period of which we
are now speaking, the law of treason is vastly extending, and
all sorts of offences, either because considered
peculiarly
heinous, or because peculiarly displeasing to the public power,
are drawn within the meaning of treason.
A list of all the
offences which at ,some time or other have been considered to
amount to treason, from the crime of "offended
divine
majesty,"

(crimen

l_es_e majestatis

divina_,)in

which

stealing

I seize t_pon thi_ opportunity of advising every young reader of this work to
study with earnest attention the history of the witch-t, ial% forming, possibly,
with the African slave-trade, the greatest aberraUons of our Cis-Caucasian race.
Such works as Soldan's History of the Witch-Trials [Gesch. der Hexenprocesse,
Stuttgard, I843 ] exhibit the psychology of public and private passion, of crime
and criminal law, m so impressive and instructive a manner, that the sad course
of crime and error having been run through, it ought not to stand ou retold in
vain for us. We learn, in history and in psychology, as m nature, to understand
the principles, motives, and laws of minor actions, by the changes and convulsions on a large scale ; and the vast changes and revulsions by the mlcroscop_c
observation of the minute reality around us.
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trivial

common

offences, and which I have made out for my own use, would
astound the reader, if this were the place to exhibit it.
When political civilization advances, and people come to
understand more clearly the object and use of government, as
well as the dangers which threaten society avd the individual,
the very opposite course takes place.
More protection
is
granted to the person indicted for treason, than in common
penal trials, and the meaning of treason is more and more
narrowegl.
The definition of treason is made more distinct,
and constructive treason is less and less allowed, until we arrive
at our own clear and definite law of treason.
It is thus that the law of treason becomes, as I stated before,
a symptomatic fact, and is in politics what roads, the position
of woman, public amusements, the tenure of land, architecture,
habits of cleanliness, are in other spheres.
They are gauges
of social advancement.
The more I studied this subject, the
more I became convinced of the instruction to be derived from
the history of the law of treason in ancient times, the middle
ages, and modern periods, and it was my intention to append
a paper to this work, which should give a survey of the whole.
When, however, I came to arrange my long-collected materials,
I found, although firmly resolved to disregard an author's partiality for materials of interest once collected, and to restrict
the paper to the merest outlines, that it would be impossible
to do any justice to the subject without allowing to it a disproportionally
large place.
I decided, therefore, to leave the
subject for a separate work.
In conclusion I would repeat, experience proves that not
only are all the guarantees of a fair penal trial peculiarly necessary for a fair trial for treason, but that it requires additional
safeguards;
and, of the one or the other, the following seem
to me the most important :
The indictment must be clear as to facts and time when the
indicted act has been committed;
The prisoner must have the indictment a sufficient
before the trial, so as to be able to prepare for it;

time
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He must have a list of the witnesses against him, an equal
time beforehand ;
A sufficient time for the trial must be allowed; and the
prisoner must not be seized, tried, and executed, as Cornish
was, in I685, in a week, as Burner says, or, as McAulay has it,
in ten days;
Counsel must be allowed, as a matter of course;
The judges must be impartial and independent, and ample
challenges must be allowed ; peers must judge. Consequently,
judges must not be asked by the executive, before the trial,
what their judgment would be if such or such a case should
be brought
before them, as was repeatedly
done by the
Stuarts ;
Of all trials, hearsay must be excluded from the trial for
treason ;
Facts, not tendencies ; acts, not words or papers written by
the indicted person, and which have never been allowed to
leave his desk, must be charged ;
Perfect publicity must take place from beginning to end,
and reporters must not be excluded ; for it is no publicity in
a populous country that allows only some twenty or forty
by-standers ;'
The trial must be in presence of the prisoner;
Several witnesses must be required to testify to the same
fact, and the witnesses for the prisoner must be as much upon
oath as those for the government;
Confession, if unconditionally
admitted at all, must at least
be in open court;
There must be no physical nor psychical torture or coercion ;
There mu_ be good witnes_e_, not known villains or
acknowledged
liars, as Titus Oates, or Lord Howard against
Lord Russell ;
The judges must not depend upon the executive ;
t When,in I858, Count Montalembertwas tried in Paris for havingwritten a
pamphletin praiseof England,a peculiarlysmall court.roomwasselected,only
few personswereadmitted,by tickets,and no noteswereallowedtobe taken.
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No evidence must be admitted which is not admitted in
other trials ;
There must be a fixed punishment ;
There must be no constructive treason ;
And the judges must not be political bodies.
These guarantees have been elaborated by statute and common law, through periods of freedom and tyranny, by the
Anglican race. The English law grants these safeguards,
except indeed the last to lords, because, according
to the
principle that every one must be tried by his peers, a lord is
tried by the house of lords.
It showed great wisdom that
the framers of our constitution did not assign the trial for
treason to the senate, * as the former French constitution
appointed the house of peers to be the court for high treason.
American impeachments are tried indeed by the senate, but it
will be observed that the American trial of impeachment is not
a penal trial for offences, but a political institution, trying for
political capacity.
The senate, when sitting as a court to try
impeachments, can only remove from office, whatever the crime
may have been; and the impeached person can be penally
tried after the senate has removed him from office. _ In its
political character, then, but in no other point, the American
impeachment
resembles the Athenian ostracism, which was
likewise a political, and not a penal institution.
The English
impeachment is a penal trial.
The trials for treason going on in many countries of the
European
continent, especially in Naples and the Austrian
dominion_, are, by way of opposite, fair illustrations of what
has been stated here.3
The trial for treason has been treated of in this place
because naturally connected with the subject of the penal trial
z The

American

trials for treasou are co_leete6 in Francis

Trials of the United States, Philadelphla,

YV'harton's State

1846.

[2 And, it may be, acquitted, as the court of ordinary justice would have its own
definition of crime, and its own rules of evidence.]
s The reader may be acquainted with the Right Hon, Mr. Gladstone's pamphlet
on Neapolitan

trials for treason, published

in i85I.

It is but a sample.
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in general.
Otherwise
it would
have been more
properly
enumerated
among the guarantees
connected
more especially
with the general
government
of a free country.
We return,
therefore,
once more to the guarantees
of individual
rights.'
z I would mention for the younger student, that when I study pervading institutions, or laws and principles which form running threads through the whole
web of history, I find it useful to make chronological tables of thexr chief advancements and reverses. Such tables are very suggestive, and strikingly show
what we owe to the continuity of human society. None of these tables has been
more instructive to me than that on the history of the law of treason.
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IX.

COMMUNION.--LOCOMOTION, EMIGRATION.
6. THE freedom
of communion
is one of the most precious
and necessary
rights of the individual,
and one of the indispensable

elements

of all advancing

humanity--so

much

so,

indeed, that it is one of those elements
of liberty which would
have never been singled
out, had not experience
shown that
it forms invariably
one of the first objects
of attack
when
arbitrary
power wishes to establish
itself, and one of the first
objects
free.

of

conquest

I have dwelt

when

on the

an unfree

primordial

people

right

declares

itself

of communion

in the

Political
Ethics at great length, and endeavored
to show that
the question is not whether
free communion
or a fettered press
be conducive
to more good, but that
everything
in the individual

and

in nations

depends

in a great

measure

upon

communion,
and that free communion
is a pre-existing
condition.
The only question
is, how to select the best government
with it, and how best to shield
it, unless,
indeed, we were
speaking
of tribes
in a state
highly
advanced
nation.
In this place

we only

of tutelage,

enumerate

ruled

freedom

over

by some

of communion

as

one of the primary
elements
of civil liberty.
It is an element
of all civil liberty.
No one can imagine
himself
free if his
communion
with his fellows is interrupted
or submitted
to
surveillance
; but it is the Anglican
race which first established
it on a large
Free
speech,

scale,

broadly

and nationally

nations

demand

and

the right

of assembling

guarantee

acknowledged,
free

and publicly

x

communion

speaking,

of

for it is

t The first fair play was given to a free press in the Netherlands.
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communion of speech in this form which is peculiarly exposed
to abridgment
or suppression
by the pubhc power;
they
guarantee the liberty of the press, and, lastly, the sacredness
of epistolary communion.
It is a very striking fact that, although the Constitution of
the United States distinctly declares that the government of
the United States shall only have the power and authority
positively granted in that instrument,
so that, in a certain
espect, it was unndcessary to say what the government should
not have the right to do, still, in the very first article of the
Additions and Amendments
of the Constitution, congress is
forbidden to make any "law respecting an establishment
of
religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press, or the right of the
people peaceably to assemble, and to petition the government
for a redress of grievances."
The reader will keep m mind that the framers of our constitution went out of their way and preferred to appear inconsistent, rather than omit the enumeration
of those important
liberties, that of conscience, as it is generally called, that of
communion, and of petitioning ; and the reader will remember,
moreover, that these rights were added as amendments.
They
must then have appeared very important to those who made
our constitution, both on account of their intrinsic importance,
and because so often attacked by the power-holders.
Let the
reader also remember that, if it be thus important to abridge
the power of government to interfere with free communion, it
is at least equally important that no person or number of men
interfere, in any manner, with this sacred right.
Oppression
does not come from government or official bodies alone. The
v-orst oppression is of a social character, or by a multitude.
The English have established the right of communion, as so
many other precious rights by common law, by decisions, by
struggles, by revolution.
All the guarantee they have for the
unstinted enjoyment
of the right lies in the fact that the
whole nation says with one accord, as it were: Let them try
to take it away.
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communion.

of freely corresponding
is unquestionably
as well as most necessary
of civilized

The

right

one of the dearest
man;
yet our fore-

fathers
were so httle acquainted
that no one thought
of enumerating

with a police
government,
the sacredness
of letters

along

and the liberty

with the freedom

of speech

of the press.

The liberty of correspondence
stands
between
the two; free
word, free letter, free print.
The framers did not think of it,as the first law-makers
of Rome are said to have omitted
the
punishment
of parricide.
The sacredness
of the
when it is considered
that

letter appears
the more important
in almost all civilized countries
the

government
is the carrier of letters and actually
forbids any
individual
to carry sealed letters.'
So soon as the letter, therefore, is dropped
into the box, where, as it has just been stated,
the

government

is exclusively
of government.

itself

obliges

the correspondent

entrusted
to the good
If spies, informers,

to deposit

it, it

faith and honorable
dealing
and mouchards
are odious

to every freeman
and gentleman,
the prying into letters, carried on in France
and other countries
with bureaucratic
system, is tenfold
so, for it strikes
humanity
in one of its vital
points

; and had

the seventeenth
tion, and had
the right
mentioned

mail

acquired

as great

an importance

in

century
as in ours, as an agent
of civilizaCharles I. threatened
this agent as he invaded

of personal
liberty, the Petition
of Right would have
the sacredness
of letters _ as surely as it pointed out

the billeting
which
the
any

the

supplies

of soldiers as one of the four great grievances
of
English
would be freed before they would
grant
to the government.

3

= The law of the United States prohibits any private pezson periodically and
regularly to carry letters, and also to carry letters in mail ships.
[= The letters publicly transmitted by mail were so few in number that the
right was not felt to be very important. Nor had it been systematically invaded.]
s The American states in which slavery exists have not considered the laws
or principles relating to letters to apply to public journals, when suspicion exists
that they contain articles hostile to slavery. In some cases people have broken
into the post-office and seized the obnoxious papers; m other cases the state
legislature have decreed punishments for propagating abolition papers. Thus.
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all the

late

struggles

LIBERTY
for liberty

on

the

continent

of

Europe,
the sacredness
of letters was insisted
upon, not from
abstract
notions, but for the very practical
reason that governments had been in the habit of disregarding
it.
Of course,
they now do so again.
The English parliament
a few years ago, at the liberty
a minister
had

took umbrage,
taken of order-

ing the opening
of letters of certain
political
exiles residing
in England,
and, although
he stated that it had been the habit
of all administrations
to order it under certain
circumstances,
he promised

to abstain

in future.

In the United

States

there

is no process
or means known
to us, not even by writ of a
court, we believe, by which a letter could be extracted
from
the post-office,
except
by him to whom
it is addressed;
and
as to the executive
unduly
opening
letters, it would be cause
for instant
Quite

impeachment.
recently,

in the

month

of April,

I853,

it appeared

in

the prosecution
of several
persons
of distinction
at Paris, for
giving wrong and injurious
news to foreign papers, that their
letters had not only been opened at the post-office,
but that
the originals
had been kept back, and copies had been sent to
the

recipients,

with

officer, for the purpose
handwriting.
It stated

a postscript,

written

by

the

government

of fraudulently
explaining
the different
that the correspondent
had a sore hand.

we read in the WaNonalZntelligencer, Washington, October 6, 1853, that " Mr.
Herndon, postmaster at Glenvllle, informs the editor of the Religtous Telescope,
at Circleville, Ohio, that having, according to the laws of Virginia, opened and
inspected his papers, and found them to contain abolition sentiments, he has
refused to deliver them as addressed, and has publicly burnt them in presence of
a magistrate. It appears by his letter that the penalty for circulating such papers
is imprisonment in the penitentiary for not less than one nor more than five
years."
Such is the law, and its lawfulness, wisdom, and dignity must be iudged of by
the laws and principles by which other measures are judged ; but it cannot be
denied that a freeman feels himself cileumscribed so far as he is denied to read
what he chooses. Ifa government or a set of men were to forbid a man to read
an atheistic paper, though he might be a fervent Christian, his liberty would be
undoubtedly circumscribed pro tanto.
That the seizure of English papers on the continent is of frequent occur
renee, is well known by every reader of the daily papers.
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When the counsel for the accused said that the falsifying
officer ought to be on the bench of the accused, the court
justified the prefect of the police, on the ground of " reasons
of state." No commentary is necessary on such self-vilification
of governments ; but this may be added, that these outrages
were committed even without a formal warrant from any one,
but on the sole command of the police. Are we, then, wrong
in calling such governments police governments?
It is not
from a desire to stigmatize these governments. It is on account
of the prevailing principle, and the stigma is a natural consequence of this principle. I
x In the decision of the appellate court in the same case we find this to be the
chief argument, that government estabhshes post-offices, and cannot he expected
to lend its hand to the promotion of mischief, by carrying letters of evil-doers.
This is totally fallacious. Government does not establish post-offices, but society
establishes them for itself, though it may be through government. The marl is
no boon granted by government.
If it did, it is not a benefit done by a second party, as when A makes a present
to B, but government is simply and purely an agent; and, what as more, the
right of establishing post-officesis not an inherent attribute of government, such
as the administration of justice or making war. Government merely becomes
the public carrier, for the sake of general convenience. There are many private
posts, and governments without government post-offices, for instance, the republie
of Hamburg.
The opening of letters without proper warrant is a frightful perversion of
power, and though government should be able to get at secret machinations, the
secret of letters is a primordial condition. Government might, undoubtedly,
know many useful things if the sacredness of Catholic confession were broken
into; but that is considered a primordial and pre-political condition, So, many
codes do not force a son to testify against a father; the family affection is considered a primordial condition. The very state of society, for which it is worth
living, is invaded, if the correspondence is exposed to this solt of government
burglary.
The argument is simply this. Man is destined to live in society, united by
converse and intercommunion ; this is a basis of humanity. If you open letters,
you seriously invade this primary condition. Men are individuals, and social
beings, destined for eivlhzation and united progress, and the question xs not
whether they may be dispensed with, but how to govern with them. Governments too frequently act as though the government were the primary condition,
and the remaining question only was, how much may be spared by government
to be left for society or individuals. The opposite is the truth.
After this note had been published, the French corot of cassation, "all chain-
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England,
as may be'supposed,
has not always enjoyed liberty
of the press. It is a conquest of high civilization.
It is, however,
a remarkable
fact, that England
owed its transitory
but most
stringent

law of a censorship

to her republican

government.

On September
20, I647, it was decreed
by the
government
in England
that no book henceforth

republican
be printed

without
previously
being read and permitted
by the public
censor, all privileges
to the contrary
notwithstanding.
House
searches for prohibited
books and presses should be made, and
the post-office
would dispatch
innocent books only.
All places
where

printing-presses

may

exist

should

be indicated

by au-

thorit T.
Printers, publishers,
and authors were obliged
to give
caution-money
for their
names.
No one was permitted
to
harbor a printer without
permission,
and no one permitted
to
sell foreign

books

without

permission.

Book-itinerants

ballad-singers
were
imprisoned
and whipped.
acquainted
with Milton's
beautiful
and searching

and

We are allessay on the

liberty of the press against
this censorship,
x
The reader
who pays attention
to the events of his own
days will remember
the law against
the press, issued immediately

after

the

coztp d'itat

of Louis

the sale of printing
and lithographic
chines, as well as types, under police
in one word,

intercepts

all public

Napoleon,

which

puts

presses,
copying
masupervision,
and which,

communion.

bets united," decided, in the last resort, that in the case of Co_tlogon, Flandin,
and others, no illegal act had been committed by the prefect of the police, in
opening letters, etc. etc. The decision is given in full in the Courtier des 2FtatsUnis, New York, December 12, I853.
z [Several corrections are necessary m this and the preceding paragraph. The
long,_arliament--not lhe commonwea]lh--passed an ordinance June 1I, I643,
for restraining the hberty of the press, and to strengthen some former orde_
made for that purpose. This led to Milton's Areopagitica, published in November, 1644. Afterwards, September 2I, 1647, in consequence of a letter from
Gen. Fairfax, complaining of scandalous pamphlets, a new ordinance was passed,
which contains several of the particulars mentioned in the text. Comp. Cobbert's Pad. Hist., iii. pp. 131, 132, 78o. In I662 a new licensing law was passed
under Charles II. In 1695, under William, the Licensing act ceased to have
effect, and was not again passed. Comp. Smyth's Lect. oa Hist., ii. lect. 22 ;
Macaulay's Hist., iv. 348, et seq., 54I.]
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I suppose it will be hardly necessary'to
treat, in connection
with the liberty of communion, of the " liberty of silence," as
a French paper headed an article, when, soon after the coup
d'#tal, it was ijntimated to a Paris paper, by the police, that
its total silence on political matters would not be looked upon
by government with favor, should the paper insist on continuing it.
It would be, however, a great mistake to suppose that governments alone interfere with correspondence
and free communion.
Governments are bodies of men, and all bodies of men
act similarly under similar circumstances,
if the power is
allowed them.
All absolutism is the same. I have ever observed, in all countries in which I have lived, that, if party
• struggle
rises to factious passion, the different parties endeavor to get hold of the letters of their adversaries.
It is,
therefore, of the last importance, both that the secret of letters
and the freedom of all communion be legally protected as
much as possible, and that every true friend of hberty present
the importance of this right in the clearest possible manner to
his own mind.
7. The right of locomotion, or of free egress and regress, as
well as free motion within the country, is another important
individual right and element of liberty.
The strength of governments was generally considered, in
the last century, to consist in a large population, large amount
of money, that is specie, within the country, and a large
army founded upon both.
It was consistent, therefore, that
in countries in which individual rights went for little, and the
people were considered the mere substratum upon which the
state, that is the government, was erected, emigration was
considered with a jealous eye, or wholly prohibited.
Nor can
it be denied that emigration may present itself in a serious
aspect.
So many people are leaving Ireland, that it is now
common, and not inappropriate, to speak of the Irish exodu_
and it has been calculated, upon authentic data, both in Germany and the United States, that for the last few years the
German emigrants have carried not far from fifteen millions
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annually

of emigrating
believe
that

LIBERTY
into

capital may
governments

the

United

States.'

The

become
greater
even; but
are for them, not they for

governments,
and that it is a precious
right of
Q every one
seek that spot on earth where he can best pursue the ends

to
of

life, physical
and mental, religious,
political,
and cultural?
If, under peculiar circumstances,
a country should find itself
forced to prohibit emigration,
the measure would, at any rate,
so far as this right goes, be an abridgment
of liberty)
We
can imagine

many

cases in which

emigration

should

be stopped

by changing
those circumstances
which
cause it, but none in
which it ought to be simply prohibited.
The universal
principle of adhesiveness,
so strong
in all spheres
of action, thought,
and affection, and which forms one of.the
elementary
principles

of

society

and

continuity

of

civilization,

is sufficiently

strong to keep people where they are, if they can remain;
and
if they leave an over-peopled
country,
or one in which they
cannot find work or a fair living, they become
active producers
in the new country, and consequently
proportionate
consumers
in the great market of the world, so that the old country
will
x On the other hand, an immense amount of capital annually returns, from successful emigrants in the United States, to Ireland and Germany. Pe_son_ x_ho
have not paid attention to the subject cannot have any conception how many
hard yet gladly earned pounds and thalers are sent from our country to aged
parents or tolhng sisters and brothers in Europe. .4. wlde-apread and blessed
process of affection is thus all the time going on--silent, gladdening, and
full of beauty, like the secret and beautifying process of spring. It is curious to
observe, in connection with this emign-ation of coin from Europe, (for a large
portion of the emigrating capital consists in European specie,) how the coins are
first carried to the distant west in the pouches of the emigrants, and then are
sent in large boxes from the western l anks, into which the}"naturally flow, to the
New York banks, to be sold to the specie-broker, who sells them for shipment
back to Fiance, Germany, or England. The Banks of New York, by T. S. Gibbons, New York, I859.
In the Prussian constitution of I85O, Tit. ii. Art. ii., it is said, "The right to
emigrate cannot be restricted by the state, except with respect to the duty of military service."
3 [Penalties for escaping a draft in time of war, or deserting one's country m
its perils, may be perfectly just. Comp. the Oration of Lycurgus against Leocrates, e.g. §§ H, x6.]
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free

to the capital
removed
more productive,
and

wiser.
We
other cases,
It was stated
remitted
five

Shall or shall
? It was for-

of the highest
problems
so wise as Frederic
II.

prevent
money from flowing
out
was believed
to consist in money.

be

along with emimankind
at large

Besides, it is but a part of the general question,
governments
prohibit
the effiux of money

merly considered
one
ship, even by a ruler

exchange

of statesmanof Prussia, to

of the country;
for wealth
Experience
has made us

know that the freest action
is also the most conducive
in the journals
of the day
hundred
thousand
dollars

in this, as in so many
to general prosperity.
that bliss Jenny Lind
from the United States

to Europe.
Suppose
this to be true, would
we have been
benefited
had she been forced to leave that sum in this country ?'
Or would we, upon the whole, profit by preventing
five
million
dollars,
which,
according
to the statement
of our
secretary
of state, are now annually
sent by our Irish emigrants

to Ireland,

from leaving

our shores

?*

Unquestionably

• The papers of September, I853, reported that " the Silby estate, belonging
to the Hon. Mrs. Petre, has been sold to Lord Londesborough for _27o,ooo.
Mrs. Petre, whose property was left by her husband entirely at her own disposal,
has taken the veil in a nunnely in France, which will of course receive the wilole
of her fortune."
This emigration of more than a million of dollars, and serving for the purpose
of a religtou_ commumty not favored by the country whence it emigrates, (not
to speak of the actual drott d'aubaine in France before the revolution,) indicates
a great atlvance of civilization, and would not be allowed in several countries.
[The law_ of civilized states, however, may properly limit or forbid the acqmsmon
of property in mortmain or by rehgious corporations. And if within a country
rehgious bodies were folbidden to hold such property, why should they, if situ- "
ated in another, have such capacity of acquisition from the foreign country?]
Hon. Edward Everett's dispatch to Mr. Crampton, on the Island of Cuba,
December I, 1852. The London Spectator of December x7, I853, said :"Not less than £2,972,ooo was remitted from Irish emigrants in America to
their friends and relatives at home, in I848, I849, t85o, and 1851. It is estimated that if the remittances have continued at the same rate, upwards of four
millions mu._thave b_en remitted in the last six years."
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not. But this is not the place for further pursuing a questton
of political economy.
The English provided for a free egress and regress as early
as in Magna Charta. As to the freest possible locomotion
within the country, I am aware that many persons accustomed
to Anglican liberty may consider my mentioning it as part of
civil liberty too minute. If they will direct their attention to
countries in which this liberty is not enjoyed in its fullest
extent, they will agree that I have good reason for enumerating it. Passports are odious things to Americans and
Englishmen, and may they always be so.x
z The primordial right of loeomotlon and emigration has been discussed by me
in Pohtical Ethics_ at considerable
length.
The state of Mississippi declares in
its bill of rights, that the right of emigration shall never be infringed by law
or authority.
The English distaste of passports was severely tried when, after
Orsini's attempt to assassinate Napoleon III., stringent passport regulations were
adopted in France; but the English found them so irksome (and the money
they spend is so acceptable to the continent)
that those police regulations were
soon relaxed in a very great degree.
Napoleon III., when an exile, wrote on the
individual hberty in England, and called passports "that invention of the Committee of Pubhc Safety."
See his works.
The modern passport was, doubtless,
greatly develo2hedm the first French revolution, but not invented.
The history of
the passport, from the Roman Empire to the modern railroad, which naturally
interferes with its stringency, is an interesting portion of the history of our race,
but it belongs to what the Germans have carved out as a separate branch under
the name of Police Science, (Polizei-Wissenschaft.)

AND

SELF-GO V.ERNMENT.

CHAPTEK
LIBERTY

OF

X.

CONSCIENCE.--PROPERTY.--SUPRENIACY
TIlE

97

OF

LAW.

8. LIBERTY of conscience, or, as it ought to be called more
properly, _ the liberty of worship, is one of the primordial
rights of man," and no system of liberty can be considered
comprehensive
which does not include guarantees for the free
exercise of this right.
It belongs to American
liberty to
separate entirely the institution which has for its object the support and diffusion of religion from the political government.
We have seen already what our constitution says on this point.
All state constitutions have similar provisions.3 They prohibit
government
from founding or endowing churches, and from
demanding
a 'religious
qualification
for any office or the
exercise of any right.
They are not hostile to religion, for
we see that all the state governments direct or allow the Bible
to be read in the public schools ; but they adhere strictly to
these two points : No worship shall be interfered with, either
directly by persecution, or indirectly by disqualifying members
of certain sects, or by favoring one sect above the others;
and no church shall be declared the church of the state, or
"established
church;"
nor shall the people be taxed by
government
to support the clergy of all the churches, as is
the case in France.
t Conscience lies beyond the reach of government.
"Thoughts
are free," is
an old German saying.
The same must be said of feelings and conscience.
That which government, even the most despotic, can alone interfere with, is the
profession of rehgion, worship, and church government.
See Primordial Rights in Political Ethics.
[A state in the American Union might have a state church, although such
an event is at present utterly improbable.]
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In England there is an established church, and religious
qualifications are required for certain offices and places, at
least in an indirect way.
A member of parliament cannot
take his seat without taking a certain oath "upon the faith of
a Christian;"
which, of course, excludes Jews. There is no
doubt, however, that this disqualification will soon be removedJ
Whether it will be done or not, we are nevertheless authorized
x This disqualification
has at length been removed, m I858. The words
" upon the faith of a Christian" may be left out of the quahfying oath by a nonChristian.
There are now (I859) three Jews in the house of commons.
Since the text, to which thls note is appended, was written, the case of'the
Madlai family has attracted the attention of all civilized nations in the old and
new world.
The Madiai family, natives of Tuscany, had become Protestants,
and used to read the Bible.
No offence has ever been charged to them, excel_t
that they read the Bible in the vernacular.
Their imprisonment and prosecution
caused the formation of a Society for Protecting the Rights of Conscience, in
England, in July, I8S7.
Archbishop Whately presided at the filSt meeting, and
m giving the scope of the society, spoke of the topic in hand with a degree of
discriminanon which entitles his remarks to be reproduced heie.
He said:
"We are entirely unconnected with conversion, except so far as convert_ may
be exposed to persecutions for conscience' sake.
We enter into no connection
_dth any society for diffusing religious knowledge of any kfnd.
By rights, we
understand not necessarily that every one is right in the religion that he adopts,
but that his neighbors have no right to interfere with him. We merely maintain
that a man has a right, not necessarily a moral right, nor a right in point of
judgment, but a civil right, to worship God according to his own conscience,
without suffering any hardships at the hands of his neighbors for so doing.
We
limit ourselves entirely to those descripttons of persecution in which the law
can give no rebef.
As for assaults and violence of any kind, where the law
provides and holds out a remedy, we leave all persons to seek that remedy for
themselves;
and we do not undertake to guard, or to remunerate, or tc _'-_mpensate any persons who are exposed to obloquy, to curses, denunmations of Divine
vengeance uttered by men, to ridicule, or to any sort of annoyance of that kind.
They should be taught to bear it and to support it with loy and satisfaction
through Divine help, and rejoicing that they are counted worthy to suffer in the
good cause,
t_ut when attempts me made to compel men to conform to what
they do not conseientmusly
believe, by the fear of starvation, by turning them
out of employment when they me honest and industrious laborers, by refusing
to buy and sell or hold any intercourse with them, then I think it is, and then
only, that a society like this ought to come forward, and that all persons, whatever religion they may be of, or whether they are of any religion at all or not,
in a feeling of humanity and justice, ought to look with a favorable eye on such
a society as yours, provided it keep itself wxthin its own proper bounds."
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to say that liberty of conscience forms one of the elements of
Anglican liberty.
It has not yet arrived at full maturity in
some portions of the Anglican race, but we can discern it in the
whole race, in whose modern history we find religious toleration
at an earlier date than in' that of any other large portion of
mankind.
Vemce, and some minor states, found the economical and commercial benefit of toleration at an early period,
but England was the earliest country of any magnitude where
toleration, which precedes real religious liberty, was established
Whde Louis XIV. of France, called the Great," dragonnaded"
the :Protestants on no other ground than that they would not
become Catholics, a greater king, Wilham III., declared, in
England, that "conscience is God's province."
The Catholics
were long treated with severity in England, but it was more on
a pohtical ground, because the pope supported for a long time
the opponents to the ruling d#nasty, than on purely religious
grounds.
There is a new religious zeal manifesting
itself in all
branches of the Christian church. The Catholic church seems
to be animat6d by a renewed spirit of activity, not dissimilar to that which inspired it in the seventeenth century
by which it regained much of the ground lost by the Reformation, and which has been so well described by Mr. Ranke.
The Protestants are not idle ; they study, preach, and act with
great zeal. May Providence
grant that the Anglican tribe,
and all the members of the civilized race, may more and more
distinctly act upon the principle of religious liberty, and not
swerve from it, even under the most galling circumstances.
Calamitous consequences, of which very few may have any
conception at this moment, might easily follow.
As to that unhappy and most remarkable
sect called the
Mormons, who have sprung up and consolidated
themselves
within our country, and who doubtless may become troublesome when sufficiently numerous tc_ call on us for admission
into the Union, I take it that the political trouble they may
give cannot arise from religious grounds.
Whether they have
fallen back into Buddhism, making their god a perfectible
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being, with parts and local dwelling, cannot becon_e a direct
political question, however it may indirectly affect society in
all its parts.
The potent questions which will offer great
difficulty will be, whether a Mormon state, with its "theodemocratic"
government,
as they term it, can be called a
republic, in the sense in which our constitution
guarantees it
to every member of the Union.
It will then, probably for the
first time in history, become necessary legally to define what
a republic is. The other difficulty will arise out of the question which every honest man will put to himself, Can we admit
as a state a society of men who deny the very first principle,
not of our common law, not of Christian politics, not of modern
progress, but of our whole western civilization, as contradistinguished
from oriental life--of that whole civilization in
which we have our being, and which is the precious joint product of Christianity and antiquity--who
disavow monogamy ?
No one will now deny that the English parliament followed
too tardily the advice of those great statesmen who urged
long ago to abolish test oaths and other religious impediments ; but to judge impartially, we must not forget that the
removal of disqualifications
in countries enjoying
a high
degree of liberty is more difficult than in despotic countries,
where all beneath the despot live in one waste equality.
Liberty implies the enjoyment of important
rights and high
privileges.
To share them freely with others who until then
have not enjoyed them appears like losing part of them.
It
is a universal psychologic
law. Neither religion nor color
constitutes half the difference in many Asiatic states, which
they establish in many free countries.
It must likewise be
remembered
that liberty implies power, the authority of actrag; consequently, an admission to equality in a free country
implies admission to power, and it is this which frequently
creates, justly or unjustly, the difficulty of perfect religious
equality in certain states of society.
The end, however, which is to be reached, and toward
which all liberty and political civilization tends, is perfect

liberty of conscience.
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principles

of civil

firmest possible
protection
of individual
or acquiring,
produced
and accumulated,
accumulating.
We
include,
therefore,
in producing
monopolies,
property
principle

Io_
liberty

and exchanging,
the prohibition
of
commercial
freedom, and the guarantee

shall
that,

is the

propertyX--acquired
or producing
and
unrestrained
action
all

unfair
that no

be taken except in the course of law; and the
in particular,
the constant
taking
away of part

of property,
called taxation,
shall not take place, except
by
the direct or indirect
consent of the owner--the
tax-payer-and, moreover,
that the power of government
to take part of
the property,

even

with the" consent

of the

for short periods only, so that the taxes
may be revised at brief intervals.
The

payer,

be

granted

must be renewed, and
true protection
of in-

dividual property
demands
likewise the exclusion
of confiscation.
For, although
confiscation
as a punishment
is to be
rejected
on account
of the undefined
character
of the punishment,

depending

not

upon

itself

but

upon

the

fact

whether

the punished
person
has any property,
and how much, it is
likewise
inadmissible
on the ground
that individual
property
implies individual
transmission/which
confiscation
totally destroys.3
It would perhaps
not be wholly unjust to deprive an
individual
of his property
as a punishment
for certain crimes,
if we were to allow it to pass to his heirs.
We do it in fact
when

we imprison

prison

discipline,

a man for life, and submit
disallowing

him

any benefit

him to the regular
of the

property

It has been one of the mare objects in my Essays on Labor and Property, to
show the necessity and justice of individual property, and its direct connection
with man's individuality, of whmh it is but the reflex in the material world around
him. Man suffers in individuality, therefore in liberty, in the deglee in which
absolutism, which is always of a communistic nature, deprives him of the possession, enjoyment, production, and exchange of individual property. The
Essays treat of property in a polmcal, psychologic, and economical point of
view.
=The subject of individual inheritance has also been treated at length in the
Essays mentioned in the preceding note.
[Our author of course cannot object to lines, one of the mo_t universal and
most efficacious of penalties.]
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he may possess;
but it is unjust to deprive
his children
or
other
heirs of the individual
property,
not to speak of the
appetizing
effect which
confiscation
of property
has often
produced
upon
The English
affects

governments.
attainder
and

property,

is hostile

corruption

to this

great

of blood,
principle

of the

protection
of individual
property,
and has come
present
times from a period
of semi-communism,
king was considered
the
tion of blood is distinctly

so far as it
utmost

down to the
when the

primary
owner of all land.
Corrupabolished
by our constitution.

Individual
property
is coexistent
with government.
if by government
be understood
not only the existence

Indeed,
of any

authority,
but rather the more regular
and clearly established
governments
of states, property
exists long before government,
and is not its creature
; as values exist long before money, and
money

long before

coin, and coin before'

government

coin.

We

find, therefore,
that the rightful
and peaceful
enjoyment
of individual property
is not mentioned
as a particular
item of civil
liberty,
as little as the institution
of the family, except
when
communistic

= ideas

have

endangered

it, or, in particular

cases,

t I shall not have room to give a whole chapter to the subject of communism,
or rather a single chaptel would be wholly insufficient on this interesting subject,
which, moreover, belongs to general polmcai philosophy, rather than to our
branch. I shall mention, therefore, this only, that I use in these pages the word
¢ommumsm in its common adaptation, meaning a state of society in which individual property is ,_bohshed, or m which it is the futile endeavor of the lawgiver
to abolish it, such as hundreds of attempts made, in ancient times, in the middle
ages, and in modern epochs, m Asia and in Europe, among the Spartans, the
anabaptists, and French communists. I do not take here the term communism
in that philosophical sense according to which every state, indeed every society
whatever, necessarily consists of the two elements of individualism and socialism. The grave error of the socialist is that he extends the principle of socialism,
correct in itself, to the sphere where individualism or separatism, equally correct,
ought to determine our actions. The socialist is as mistaken an enthusiast as the
individualist would he, who, forgetting the element of socialism, should carry his
principle to the extreme of disjunctive egotism, and insist upon a dissolution of
government and a disavowal of the sovereignty of society in political matters. It
is instructive to observe how, also, in this case, the extremes meet; for works
have been actually published by socialists which wind up with an entire de_l
of government, and an avowal of "individual sovereignty."
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when
private
property
must
be given
benefit, * and laws or constitutions
settle
done
except
for equivalents
given
by
government.
2
Our constitution

goes

farther.

10 3

up for the public
that it shall not be
the public
through

It distinctly

enacts

that

"no

state shall pass any law impairing
the obligation
of contracts,"
which
includes
contracts
with governrdents,
and not only
common
contracts,
but rights conferred
for equivalents.3
The right of self-taxation
has been mentioned
of private
property;
for no matter what form
assume,

it must

always

consist

as a guarantee
taxation
may

in the appropriation

of private

property
for public
ends.
Taxation
has, however,
another,
purely political
and highly important
meaning,
and we shall
consider
it under this aspect in another
part of this work.
:Every

single

subject

here

mentioned,

of trading,
possession

freedom of home production,
of property,
taxation
and

has a long

history,

full of struggle

monopolies,4

freedom

freedom
of exchange,
confiscation--each
one

against

error

and

govern-

*See the constitution of the French l_epublic of I848, in the Appendix. It
contains a paragraph acknowledging private property, the family, etc. It was
right to insert it, under the circumstances. If the Spartans had ever reformed
their government, and passed from their socialism to individualism, they would
have been justified in proclaiming the sanctity of the family and the acknowledgment of private cookery, however ludicrous this might be under other
. circumstances.
• Points belonging to this subject and its primordial character were pronounced
with clearness in the late pleadings in the French courts, when it was endeavored
to show, unfortunately in vain, that Louis Napoleon had no right, even as a dictator, to confiscate the private property of the Orleans family, and that the courts
were competent to restore it to the lawful owners.
See Judge Story, in his Commentaries on the Constitution of the United
States, and his Opinion, as well as Chief-Justice Marshall's' in the celebrated
Dartmouth Case, 4 Wheaton R. 518, and also Mr. Webster's _Vorks for his
argument in that case.
The Enghsh go much farther than ourselves, not inde_:l in principle, but because they consider many rights, places, and privileges as vested property which
we by no means consider as such.
4 An act of par|iament under James I. (2I James I. i. 3) prohibited all monopolies granted by the crown, after the courts had repeatedly, even under Elizabeth,
declared certain monopolies null and void.
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through

many

though
very slowly,
history of development

it has attained
to that period
highest
protection
of individual
freedom.

expanding
reached
its
in which
property

That the so-called
repudiation--it
suspicious
when offences
that have
name are
still worse

centuries

and

even

On each a separate
and instructive
history
Each
shows
the continued
course
of
freedom.
Nor
close, although

we acknowledge
the
as an element of our

is always unfortunate
and
long received their proper

stamped
with a new and apparently
innocent
one;
is it when the error is elevated
into a commendable

act; and Bacon is right when he says, Pessima
enim res est
errorum
apotheosis--that
repudiation
is a violation
of the
sacred principle we treat of, no one now will have the hardihood
to deny.
Still it is true that abroad
it is almost
universally
treated
erroneously,
as well in regard
to its causes as to its
extent,
the inferences
drawn
fi'om it regarding
republican
government,
and the supposed
novelty
of the case. We could
give a long list of monarchical
repudiations.
But we do not
claim
this as an excuse.
The worst
of all arguments
is,
although
presidents,

in constant
and

writers

use,
on

from

the

national

school-boy
affairs,

that

to

princes,

things

are

equally
bad or worse with others.
Right
and truth, wrong
and falsehood,
remain forever what they are ; and Mr. Webster
pointedly
said at the time of repudiation,
in the senate of the
United
States:
"You
may repudiate,
but that does not pay
your debts."
Repudiation
was, and remains,
a serious
but its immorality
does not authorize
to draw wrong
sions, and we totally deny the correctness
of the assumed
and inferences
drawn from them by Sir A. Alison. z

wrong,
conclufacts

t Paragraph fifty-nine, chap. i. vol. i. of History of Europe from the Fall of
Napoleon to the Accession of Louis Philippe. Possibly an opportunity may
offer itself some day to treat of this melancholy subject at length and in all its
details.
I cannot forbear, however, to copy a passage of Sir A. Ahson, viz. : "The
principal states of the Union have, by common consent, repudiated rtheir _tate

"
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Io. There can be no individual liberty where every citizen
is not subject to the law, and where he is subject to aught
else than the law--that
is, public opimon organically passed
debts as soon as the storms of adversity blew ; and they have m some instances
resumed the payment of their interest only when the sale of lands they had
wrested from the Indians afforded them the means of doing so, without recurring
to the dleaded horrors of direct taxatlon"--and
to add that there 1%not one fact
in this whole passage.
The principal states did not repudiate ; the repudiation
was not by common consent ; no land has been wrested from the Indians and
sold for the benefit of the states, and direct taxation exists in most states, perhaps
in all the states to some extent. Many of those readers who have been nay pupils
will remember that for a nmnber of years I was m tire habit of dehvenng a course
of lectures on Repu&ation, in which, I trust, I showed no d_qposmon to mince
matters ; but to repudmte the repre_entatlve prinmple as Sir Archibald does when
treating of Repudiation,
and to present the latter as a natural consequence of
republicamsm, transcends the bounds of reason.
What element m the Enghsh
pohty, we would ask, is it that makes Engh_h eredtt so firm ? Is it the monarchical? This cannot well be, for many monmchs have more than loosely dealt _ ith
credit, punic funds, and even prxvate property.
I believe, on the contrary, that
the credit of England mainly rests on her representative, her republican principle.
I do not mean to say that people lend thmr money just because she has a palhament.
What I mean _.sthat the rehance of the world on the good faith of England in money matters has been bmlt up by her parliamentary government, and
would not have been built up without _t.
The Dutch Repubhc enjoyed great credit, while the Regent of France, and
his eounc,1 of state, seriously debated whether the "new government"
was
obliged to acknowledge the debts of the defunct Louis XIV.
One of the worst
cases of repudiation was exhibited in England long before the unhappy laxity
became manifest in our land.
The Prince of Wales (GeolNe IV.) and two of
his brothers, the Dukes of Ymk and Clarence, desired to escape paying a loan
of 3,6o0,000 gmlders which they had made in Holland, through the banker
Thomas I-Iammersly.
When the bond-holders came to England to enforce payment, Sir Althur Pigolt, attorney-general of the Duchy of Co_m_all, acting for
the Prince of "Wales, stated m the court that he had never heard of the bond%
which was absolutely untlue.
A_tl London, and indeed all England, knew of
it. The arguments were worthy of any Mismsslppl repudiator, such as. The
present bond-holders
are not the original lenders; wm has broken out. Ultimately the Dutch bond-holders who were in England were arrested under the
alien law and put on board a vessel, where, English writers say, I cannot say
with what degree of truth, they perished, though none of the crew died.
S_r A. Alison says somewhere in his writings, that the richest men m the city
of New York do not clare to have stately fronts for their houses, however costly
the interior may be, trom fear of displeasing the democracy. Truth and essential
progress are never promoted by wrong or false argument.
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into public will. _ This we call the supremacy
of the law."
All subjective
arbitrariness
is contrary
to freedom.
The law
of a freeman

is a general

rule of action,

having

grown

out of

*he custom of the people, or having
been laid down by the
• authority
empowered
by the people to do so. A law must be
a rule which does not violate a superior
law or civil principle,
it must be made before the case to which it is applied
has
occurred,
(without which it cannot be mens sine effectu, as the
ancients called
published.

the law,) and

it must

The citizen, therefore,
ought
facto
laws?
to a "government
extraordinary

courts

4 of justice,

be truly

not

as well as plainly

to be subject
to ex post
commissions,"
nor
to

by

to a dispensing

power

in the

z We shall presently say more on the all-important word Law ; but for an
extensive discussion of the subject I must refer the reader to the Pohtical
Ethics.
= It will hardly be necessary to state that the term supremacy of the law has
a meaning only when by law we understand general and pre-existing rules of
action expressing public will. Whether the name of law be given to personal
decrees and albltrary decisions, is not of the smallest importance. Napoleon, at
St. Helena, expressed his surprise at having been called a despot; "I," said he,
"who have always acted by law !" This formbly reminds us of aprominent French
paper, the Univers, whmh lately stated that it was decidedly m favor of representative government, and that it was only necessary to know what is understood
by replesentative government. The Univers--so said the paper itself--understands by this telan a legislative corps, which represents the government. I have
known, in an offimal capacity, a patient in a hospital for the insane, who perseveringly mmntained that the difference between him and me consisted solely in
the name. " Suppose," he used to say, "we patients vote that we are sane and
the out-door party is crazy ?" " Don't you see ?" he would add, with a knowing
look.
3 Our constitution prohibits them.
4 By extraordinary courts ofjustme are meant, in this connection, courts of an
extraordinary compomtion,not those that are simply d_rected to sit at an unusual
time. The &fference between justice, that is, right dlstribmed among men by
lawful and regularly appointed judges on the one hand, and the trials by commissioners on the other hand, is well pointed out by an anecdote, such as Plutarch
would not have disdained to give in his wlitings. Montaign, grand master of the
household of Charles VI., was tried, tortured, and executed by Commissioners.
He was buried in the church of the Celestine% and when Francis I. came to see
his tomb, theking said, "This Montaign hasbeen condemnedbyjustice,"
"No,
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executive,
(so much insisted on by the Stuarts, and, indeed, by
all rulers who claim to rule by a higher
law than the law
of the land,) nor to mere "proclamations"
of the crown or
executive,
who claim
people

nor to the dictation
of mobs, nor of any people
to be the people ; nor, indeed, to any dictates of the

except

in its political,

organic,
capacity.
All the modern

that

constitutions

is in its

by which

organized

it is endeavored

transplant
Anglican
liberty, declare that the citizen
subject
to his "natural
courts"
only.
The charter
XVIII.
prohibited
necessary
to point

and

cours pr6vStales. _ It
out in the charter
that

to

shall be
of Louis

had become
very
every one should

be judged by his "natural
court," because
the extraordinary
courts had been a great grievance
in former times, and because
;Napoleon had introduced
le jugement
administratif,
although
lettres de cachet remained
abolished
in his reign.
An administrative
or executive
judgment
simply meant decisions,
imprisonment
or other
absolved
the prisoner,

punishments,
although
the courts had
or taking
effect without
the action of

any court.
It is nothing
less than plain police government.
The American
Declaration
of Independence
has a passage
referring
to the subject of" natural courts."
It enumerates
as
one of the grounds
of justification
for separating
from England,
that the government
has "transported
us beyond
the seas to
be tried for pretended
offences."
All

continental

governments

which

were bent

on defeating

the action of the new constitutions,
even while they existed,
resorted
to declaring
large cities and entire
districts
in "a
state of siege," thus subjecting
them to martial law. All absolute governments,
whether
monarchical
or democratic,
have
sire,"

answered

the

Commissioners."
Commisstoners
bihty,
clusxon
this

and,

as
in

monk
du

judges

form

cases

of

as

distinctly

almost
consists

simple
Histoire

the

danger

who

of

the
de

a "packed"

importance
as

guided

Parlement

to
the

the

king,

Paris,

court,

do

executive,

"judges"

courts-martial,

courts.

t See the French charter in the Appendix.

of
when

"he

not
act

the

was

condemned

Amsterdam,

Duke
established

feel
on
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lasting
the

for
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responsi-

foregone

d'Enghien

by
ch.

eortdid.
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ever found the regular course of justice inconvenient, and made
war upon the organic action of the law, which proves its
necessity as a guarantee of liberty.
It is obvious that, whatever wise provisions a constitution
may contain, nothing is gained if the power of declaring
martial law be left in the hands of the executive;
for declaring martial law, or proclaiming
a place or district in a
state of siege, simply means the suspension of the due course
of law, of the right of habeas corpus, of the common law, and
of the action of courts.
The military commander places the
prisoners whom he chooses to withdraw from the ordinary
courts before courts-martial.
There were many French departments in "a state of siege" before the cou# d'gtat. After
it, all France may be said to have been so.
In England, when there is a rebellion or wide-spread dieorder, threatening
life and property, a regular act of parliament is passed, suspending the habeas corpus.
The act states
the necessity or reasons, and the time of its duration.
This
last point is of great importance. _
We have seen already under what circumstances
our constitution permits the suspension of the habeas corpus ; and that
this cannot be done by the president alone, but by congress
only, need hardly be mentioned. 2
It has been necessary to mention here the supremacy of
the law as a peculiar guarantee of personal liberty.
We shall
return to the subject, and consider it in its wider relations.
I I. The preceding guarantee of the supremacy of the law
leads to a principle which, so far as I know, it has never been
attempted to transplant from the soil inhabited by Anglican
people, and which nevertheless has been in our system of liberty
The act by which martiallaw was declaredin Ireland, during the rebelhon
in I798, can be seen m Tytler's Esaayon Military Law, appendix,No. 6. I
copy this reference from an article, Martial Law, in Political Dictionary,
London, I846.
2 [For the questionraised in our late war as to the president'spowerto do
this, and for the limltation
that the suspensmn
of habeas
corpus allows no illegal
arrests, but only the detention
of a prisoner
arrested
for good cause, comp Pome-

roy'sConstit.Law, p. 475-]
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the natural production of a thorough government of law, as
distinguished
from a government
of functionaries.
It is so
natural to the Anglican race that few think of it as essentially
important to civil liberty, and it is of such vital importance
that none who have studied the acts of government elsewhere
can help recognizing it as an indispensable element of civil
liberty.
It is this : that, on the one hand, every officer, however high
or low, remains personally answerable to the affected person
for the legality of the act he executes, no matter whether his
lawful superior has ordered it or not, and even whether the
° executive officer had it in his power to judge of the legality
of the act he is ordered to do, or not; and that, on the other
hand, every individual is authorized to resist an unlawful act,
whether executed by an otherwise lawfully appointed officer
or not. The resistance is made at the resister's peril.
In all
other countries, obedience to the officer is demanded in all
cases, and redress can only take place after previous obedience.'
Occasionally, this principle acts harshly upon the officer; but
we prefer this inconvenience to the inroad which its abandonment would make in the government
of law. We will not
submit to individual men, but only to men who are, and when
they are, the organs of the law. 2 A co2tp d'_tat, such as we
have lately seen in France, would not be feasible in a nation
accustomed to this principle.
All the answer which the police
officers gave to men like General Cavaignac, who asked them
whether they were aware that they committed a high crime
in arresting a representative of the people, was, that they had
orders from their superior, and had nothing to do with the
question of legality.
It is obvious how much this peculiar
Anglican principle heightens the importance of obedience to
the officer, representing the law, and the law alone.
Lawlessness in this, as in all other cases, is peculiarly incompatible
with the spirit of Anglican freedom.
x Extreme
cases, a._ a matter of course, would
be allowed
to form exceptions.
I must again refer to the Political
Ethics,
chapter on Obedience
to the law.
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As an instance of the opposite to the French principle of
that huge institution called gendarmerie, the following simple
case may be taken :
A sheriff, provided with the proper warrant, has the right,
after request and denial, to open the house door, forcibly to
open it, if a third party has taken refuge in it, or sent his
goods there.
"Every man's house is his castle," will not
protect any one but the bona fide dweller in it. Nevertheless,
the sheriff provided with his legal warrant does it at his own
peril ; for, if he break open the house, however well his suspicion may be grounded, and neither the party nor the goods
sought for be there, the sheriff is a trespasser, and as such
answerable to the inhabitant of the house before the courts of
the land. This may be inconvenient in single cases.
It may
be that the maxim which has been quoted has "been carried
as far as the true principles of political practice will warrant-perhaps beyond what in the scale of sound reason and good
policy they will warrant." * I doubt it, whatever the inconvenience in single cases may be. All law is inconvement in some
cases; but even if this opinion were founded, how august, on
the other hand, appears the law--I do not mean a single
statute, but the whole self-evolving system of a common law
of the land--that
errs on the side of individual liberty against
the public power and the united weight of government!
This Anglican principle might be supposed by those who
are not familiar with it, that fear of resolute action in the
officer would be the consequence.
But this is not the case,
as experience in England and the United States sufficiently
proves.
When magistrates
and officers who, according
to
their sphere of action, ought not to be elective, are made
elective, timidity or time-serving encroaches indeed upon the
resolute performance of the officer's duty ; but this has nothing
to do with the principle here treated.
Nor is it denied that
exceptions
may take place.
A police officer lately stated in
• Sir M. Foster,
Maxim_.

Discourse

of Homiclde_

p. 319 .

I quote

from

Broom's

Legal

AND
open

court

in London,
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when asked

II I

TM.

why he had not performed

a certain act clearly lying within the sphere of his duty, that it
was so difficult for him to know what was lawful for him to
do, according
preferred
friction.

to the

opinion

of the

magistrate,

that

h_ had

not to act.
No machinery
works without occasional
Compare with this the ruthless
European
continental

police, and choose.
The reader will find at the end of the footnote appended
to this page an amusing
illustration
of the fact
that monarchical
absolutism
does not necessarily
give freedom
or boldness
of action to officers. *
The

reader

has

seen from the passage

on warrants,

which

I

gave in a preceding
part of this work, how far this principle
is carried in the case of resisting
an officer, even to the killing
him, if his warrant
be not wholly correct.
Another
proof of
the uniform
acknowledgment
pillar of civil liberty
is this,

"_"

of this principle
and
that
when a British

essential
minister

z The very opposite to the Anghcan pnnciple, that each officer remains responsible for the legality of hi_ own acts, prevails in China and Japan, and probably in all thoroughly systematized Asiatic despotisms. The gupertor officer is
punished for the offence and even for the misfortune of the inferior, or for the
accident Much may have befallen the latter. The blows with the bamboo, _hieh
in China go down from the supelior through many grades to the inferior, are
well known. Before the late opemng of the Japanese ports to the Amencan_
and Emopeans, a Chrlman vessel was driven on the shores of Japan. The
governor ripped open his belly, and the viceroy in whose province the wreck
had happened was nnprisoned for one hundred days, although he was at the
time a hundred miles from the place of the disaster. There is also, however, in
:hose cases, to be taken into consideration the confusion of moral laws, and physIcal laws, and fate, which pervades the whole Chinese code, the ethics of Japan,
the moral code of all early nations, and whmh we find in the early mythology of
all nations. The earhest period of Greek history and mythology furnishes us
with many illustrations.
Mr. King, in his Notes of the Voyage of the Morrison, New York, I839, gives
the following anecdote : "We had inquired of the Japanese how thew officers
were to be distinguished ; whether they wore any badges besides the ever-famous
'two sabres.' The answer was, If you see a man come on board that trembles
very much, he is a mandarin."
The student must take care not to consider the fining of companies for want of
caution, skill, or honesty in the persons or officers employed by them, (now so
common in consequence of railway accidents,) as invalidating the plinclple laid
down in the text.
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obtains
an act of indemnity,
which is an act of impunity
fo_
certain
illegal acts, which, nevertheless,
necessity
demanded.
the act of indemnity
is never for him alone, but it expresses
that the act shall also cover what the inferior office_s have
done by the direction
of the minister
in the premises. _
In conclusion,
I would
remark
that it is wholly indifferent
who gives the order.
If it be illegal, the person who executes
it remains
responsible
for the act, although
the president
or
the king should
have ordered
it, or the offending
person
should be'a soldier obeying
his commander.
but it is a sacred principle,
a strict government
dispense
with it, and it has worked
well.

It is a stern law,
of law cannot

x For instance, in the scarcity of grain in the year I766 , Chatham prohibited
exportation of grain. When parliament met, he read a passage from Locke, to
show that what he had done was not legal yet right. Indemnity was passed for
him and those who had acted under him. In x818, ministers asked and obtained
indemmty for the suspension of habeas corpus, for themselves and magistrates
under them. Many other instances might be given. See Lieber's Legal
and Political Hermeneuties, note to page 79. Acts of indemnity cannot be
passed with us, because we have a constitution of which the legislature itself i_
but the creature, and we cannot pass ex post facto laws. All that remains for us
to do in cases of absolute necessity or transcendent utility is to pass over the
occurrence in silence; or congress may show its concurrence by aiding in the
act. This was the case when Mr. Jefferson purchased the territory of Louisiana.
Still, congress cannot make the act constitutional ; though the silence of congress, or the countenance given by it to an act, gives it such apparent legality, thst
we finclin the present time (I859) many men calling themselves adherents to the
strictest interpretation of the constitution, and insisting on liberal interpretation,
urging the purchase of the island of Cuba, as if the constitution, which itself
declares that it permits nothing but what it distinctly and positively grants, had
allowed the purchase of foreign territory.

AND

SELF-GO VERNMENT.

CHAPTER
QUARTERING

I 13

XI.

SOLDIERS.--THE

ARMY.

if not very closely hedged in, have it in
their power to worry citizens into submission by many indirect methods.
One of these, frequently resorted to since the
introduction
of standing armies, is, that soldiers are billeted
with the disaffected citizens.
An insolent soldiery, supported
by the executive, find a thousand ways of annoying, insulting,
and ruining the family with whom they are quartered.
It has
been deemed necessary, therefore, specially to prohibit the
quartering of soldiers with citizens, as an important guarantee
of civil liberty.
The English Bill of Rights, "declaring
the
rights and liberties of the subject," of 1688, enumerates in
the preamble, as one of the proofs that James II. "did endeavor
to subvert and extirpate"
. . . "the laws and liberties of this
kingdom," his "raising and keeping a standing army within
the kingdom in time of peace, without consent of parliament,
and quartering soldiers contrary to law." x It is in England,
therefore, a high offence to quarter soldiers without consent of
parliament ; and the Constitution of the United States ordains
that "no soldier shall in time of peace be quartered in any
house without the consent of the owner, nor in time of war,
but in a manner to be prescribed by law." The framers of the
constitution, it will be observed, were very exact in drawing
up this paragraph.
Persons not versed in the history" of civil liberty and of
progressive absolutism might be surprised at this singling out
of quartering soldiers in documents of such elevated character
12.
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and condensed national demands as the Bill of Rights and the
American
Constitution are; but the "dragonnades"
of Louis
XIV. in France, of James II. in Scotland, and those of more
recent and present date in certain countries, furnish sufficient
justification for this specific guarantee.
13 . The preceding safeguard, although justly pointed out
separately, is still only part of the general one that the forces
must be strictly submitted to the law. The navy cannot be,
in its nature, so formidable an instrument in the hands of the
executive as the army.
It cannot be brought to bear upon
the people ; it is not centralized in its character, and it cannot
surround the ruler.
There are many other reasons why the
navy, the floating bulwarks of a nation, has always shown an
inherent affinity with the popular element, and why free nations
only can have efficient navies or merchant fleets. I
It is far different with the land forces.
Ever since standing
armies have been established, it l_as been necessary, in various
ways, to prevent the army from becoming independent of the
legislature.
There is no liberty, for one who is bred in the
Anglican school, where there is not a perfect submission of
the army to the legislature of the people.
We hold it to be
necessary, therefore, to make but brief appropriations
for the
army. The King of England cannot raise an army, or any
part of it, without act of parliament ; _ the army-estimates
are
passed for one year only; so that, were parliament to refuse
appropriations,
after a twelvemonth
the army would be dissolved. The mutiny-bill, by which power is given to the king
to hold courts-martial
for certain offences in the army, is likewise passed for a year only; so that, without repassing it,
' [The individualnature of the seamanis developed by many of his duties,
while armies act chieflyas bodiesand are directlyunder command.]
The guards of CharlesII. were declaredanti-constitutional,and the armyof
James II. was one of the evidencesby whichhe waspresumedto haveabdicated;
that is, in other words,one of h_sbreachesof the fundamentallaw of the land.
A new sanctionwas given to this principle in the sixth artmle of the Bill of
Right.%
which runsthus: "A standangarmy,withoutthe consemof parliament,
is againstlaw."
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the crown would have no power even to keep up military
discipline.
The Constitution of the United States makes the president,
indeed, commander-in-chief,
but he cannot enlist a man, or pay
a dollar for his support, without the previous appropriation
by
•congress, to which the constitution
gives "power to make
rules for the government and regulation of the land and naval
forces," and to which it denies the authority of making any
appropriation for the support of the national forces for a longer
term than two years.
The impo_ance of this dependence of the army upon the
civil power has been felt by all parties.
While the people are
bent on submitting the army to the legislature, the governments, which in the late European struggles were anxious to
grant as little liberty as posslble, always endeavored to exclude
the army from the obligation of taking the constitutional oath.
Constitutional
oaths, like other political oaths, are indeed no
firm guarantee in times of civil disturbance;
but where circtrmstances are such that people must start in the career of
freedom with an enacted constitution, it is natural and necessary that the army should take the oath of fidelity to the
fundamental law, like any other persons employed in public
service, especially where the oath of allegiance to the monarch
continues.
The oath, when taken, we have already admitted,
does not furnish any great security ; but in this, as in so many
other cases, the negative assumes a very great and distinct
importance,
although
the positive may be destitute of any
direct weight.
The refusal of this oath shows distinctly that
the executive does not intend frankly to enter on the path of
civil freedom. This was lately the case in Prussia, when it was
the endeavor of the people to establish constitutional
liberty.
The Declaration
of Independence
says: " He has kept
among us in times of peace standing armies without the consent of our legislatures."
It is enumerated
as a radical
grievance, plain and palpable to every Anglican mind.
Immediately after, the Declaration
significantly adds : " He has
affected to render the military independent of, and superior to,

¢,
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the civil power."
This "affected" is striking.
The attempt
of doing it, though the term "affected" indicates the want of
success, is counted as a grievance sufficient to warrant, among
others, an extinction
of allegiance.
Of the twenty-seven
grievances enumerated in the Declaration as justification for a
revolution, three relate to the army. x
Dr. Samuel Johnson, not biased, as the reader well knows,
in favor of popular liberties, nevertheless showed that he was
bred in England, when he speaks of "the greatest of political
evils--the
necessity of ruling by immediate force. ''_ There
is, however, a greater evil still--the ruling by immediate force
when it is not necessary or against the people.
Standing armies are not only dangerous to civil liberty because directly depending upon the executive.
They have the
additional evil effecl_ that they infuse into the whole nation-especially when they are national armies, so that the old soldiers return continually to the people--a spirit directly opposite to that which ought to be the general spirit of a free people devoted to self-government.
A nation of freemen stands
iv need of a pervading spirit of obedience to the laws; an
mmy teaches and must teach a spirit of prompt obedience to
orders.
Habits of disobedience and of contempt for the citizen are produced, and a view of government is induced which
is contrary to liberty, self-reliance, self-government.
Command ought to rule in an army; self-development
of law and
self-sustaining
order ought to pervade a free people.
A German king, in one of his throne speeches, when a liberal spirit
had already manifested itself in that country, said : "The will
of one must ultimately rule in the government, even as it is in
the camp."
This shows exactly what we mean. The entire
state, with its jural and civic character, is compared to a
t A remarkabledebate took place in the British commons in April, I856,
when Mr. Cowan broughtunder the noticeof the house the billeting system
pursued in Scotland,accordingto which "militia and troopsof the line are
billeted upon private houses in Scotland." "It is an intolerablegrievance."
Redresswas obtained.
*Considerationson the Corn Laws, by Dr. SamuelJohnson.
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camp, and ruinous
inferences are drawn from the comparison.
The officers of a large army are in the habit of contemptuously speaking of the "'babbling lawyers."
Les l_gistes have
always been spoken of by the French officers in the same tone
as "those lawyers" were talked of by Stratford and Laud.
Where the people worship the army, an opinion is engendered
as if really courage in battle were the highest phase of
humanity;
and the army, in turn, more than aught else, leads
to the worship of one man--so
detrimental to liberty.
All
debate is in common times odious to the soldiers.
They
habitually
ridicule parliamentary
debates of long duration.
Act, act, is their cry, which in that case means: Command
and obey are the two poles round which public life ought to
turn.
A man who has been a soldier himself, and has seen
the inspiring and rallying effect which a distinctive uniform
may have in battle--the
desire not to disgrace the coat--is not
likely to fall in with the sweeping denunciations of the uniform,
now frequently uttered by the "peace-men;"
but it is true
that the uniform, if constantly worn, and if the army is large,
as on the continent of Europe, greatly aids in separating the
army from the people, and in increasing that alienating esprit
de corps which ought not to exist where the people value their
liberty.
Modern despotism carefully fosters this spirit of
separation, because it relies mainly on the stand!ng army.
The insolence of the officers of Napoleon I. rose to a frightful
degree, even in France itself; and many startling events have
lately occurred in that country, showing how far Napoleon III.
"indulges his officers in insulting and maltreating the citizen.'
No security whatever arises from the fact that the army is
"democratic"
in its character.
On the contrary, the danger is
only the greater, because it makes the army apparently a part
of the people ; the people themselves look to it for one of the
careers in which they may expect promotion, (not quite unlike
the church in the middle ages,) while, in spite of all this, the
z I write at thebeginning of x859.
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army becomes a secluded caste, essentially opposed to the
aspirations of the people.
No better illustration is afforded
in history, of this important fact, than by the present state of
things in France.
Nor is the case better when the army is the ruling body,
and its officers belong exclusively to the country nobility,
n a country where every son of a nobleman is likewise noble,
_=d a large, poor nobility is the consequence.
A numerous
and poor nobility is one of the most injurious and ruinous
things in a state.
It leads infallibly to that spirit which tries
to make up by arrogance what it does not possess in wealth
or substance, which considers the _ate as an institution made
for the provision of the poor noblemen, and disregards the
true and the high interests of the nation--a
state of things
which revealed itself, for Prussia, in the terrible disaster at
Jena, in I8O6, and which has received in that and other German countries, of late, the distinct appellation of YzmkerNmm.
Standing armies, therefore, wherever necessary--and
they
are necessary at present, as well as far preferable to the
medieval militia--ought
to be as small as possible, and completely dependent on the legislature for their existence.
Such
standing armies as we see in the different countries of the
European continent are wholly incompatible with civil liberty,
by tl_eir spirit, number, and cost.
A perfect dependence of the forces, however, requires more
than short appropriations, and limited authority of the executive over them.
It is further necessary--because
they are
under strict discipline, and therefore under a strong influence
of the executive--that
these forces, and especially the arm_
be not allowed to become deliberative bodies, and that they
be not allowed to vote as military bodies.
Wherever these
guarantees
have been disregarded, liberty has fallen. These
are rules of importance at all times, but especially in countries
where, unfortunately,
very large standing armies exist.
In
France, the army consists of half a million, yet universal
suffrage gave it the right to vote, and the army as well as the
navy did vote to justify the second of December, as well as to
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make Louis Napoleon
Bonaparte
emperor.
This may be in
harmony
with French
"equality;"
it may be democratic,
if this
term be taken in the sense in which it is wholly unconnected
with liberty ; all that we--people
with whom
liberty is more
than

a theory,

or something

_esthetically

learn liberty as the artisan
learns
all that we know is, that it is not
destructive
of it.*
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for, and who

his craft, by handhng
it m
liberty;
that it is directly

It was formerly
the belief that standing
armies were
patible with liberty,
and a very small one was granted

incomto the

King

we see

of England

with

much

reluctance;

but in France

a gigantic
standing
army, itself incompatible
with liberty,
for
which in addition
the right of voting is claimed.
The Bill of Rights,
and our own Declaration
of Independence, show how large a place the army occupied
in the minds
of the
historic

patriotic
citizens
documents,
the

and statesmen
reasons
they

who drew up
had to mention

peatedly,
and to erect fences against it.
Military
bodies
ought not to be allowed
petitioning,
as bodies.
History
fully proves

even the right of
the danger, that

must be guarded
against. 2 English
history, as well
other nations, furnishes
us with instructive
instances.
A wise medium

is necessary

; for an army

those
it re-

without

as that

of

thorough

z The French soldi_s vote at present, whenever universal sufflage is appealed
to--not with the citizens, but for themselves, and the way in which this military
voting generally takes place is very remarkable.
2 I do not feel authorized to say that the Anglicans consider it an elementary
guarantee of liberty not to be subjected to the obligation of serving in the army,
but certain it is that, as matters now stand and as our feelings now are, we should
not consider it compatible _.ith individualliberty--indeed, it would be considered
as intolerable oppression--if we were forced to spend part of our lives in the
standing army. It would not be tolerated. The feeling would be as strong
_gainst the French system of conscription, which drafts by lot a certain number
of young men for the army, and permits those who have been drafted to furnish
substitutes, as against the Prussian s_stem, which obliges every one, from the
highest to the lowest, to serve a certain time in the standing army, with the exception only of a few "mediatized princes." The Anglicans, therefore, may be
said to be at present unequivocally in favor of enlisted standing armies, where
_tanding armies are necessary.
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unity is useless; indeed, worse than useless.
It produces a
thousand evils without any good ; while it must always be considered as a distinct postulate of Civil Liberty, that a wellorganized army is of itself a subject of great danger.
To
make an efficient army, in modern times, harmonize with all
the demands of substantial civil liberty is doubtless one of the
problems of our race and age, and one most difficult to solve
--forming, perhaps, with the problem of carrying out a high
degree of individual liberty in large and densely-peopled cities,
the two most difficult problems of high, patriotic, and substantial statesmanship.
*
14. Akin to the last-mentioned
guarantee is that which
secures to every citizen the right of possessing and bearing
arms.
Our constitution says: "The right ,of the people to
keep and bear arms shall not be infringed upon ;" and the Bill
of Rights secured this right to every Protestant..It
extends
now to every English subject.
It will hardly be necessary to
add, that laws prohibiting
secret weapons, or those which
necessarily endanger the lives of the citizens, are no infringement of liberty; on the contrary, liberty resting necessarily
on law, and a lawful, that is peaceful, state of the citizens,
liberty itself requires the suppression of a return to force and
violence among the citizens--a
fact by no means sufficiently
weighed in recent times in America.
Whenever attempts at establishing liberty have lately been
made on the continent of Europe, a general military organization of the people, or "national gt_ards," has been deemed
necessary ; but we cannot point them out as characteristics
of
Anglican liberty.
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XII.

PETITION.--ASSOCIATION.
15. WE pass over to the great right of petitioning, so jealously suppressed wherever absolute power rules or desires to
establish itself, so distinctly contended for by the English in
their revolution, and so positively acknowledged by our constitution.
An American statesman of great mark has spoken lightly
of the right of petition in a country in which the citizens are
so fully represented
as with us; * but this is an error.
It is a
right which can be abused, like any other right, and which in
the United States is so far abused as to deprive the petition of
weight and importance.
It is nevertheless
a sacred right,
which in difficult times shows itself in its full magnitude, frequently serves as a safety-valve, if judiciously treated by the
recipients,* and may give to the representatives or other bodies
the most valuable information.
It may right many a wrong,
and the privation of it would at once be felt by every freeman
as a degradation.
The right of petitioning is indeed a necessary consequence of the right of free speech and deliberation,
a simple, primitive, and natural right. As a privilege it is not
even denied the creature in addressing
the Deity.
It is so
xIt was stated by him that the right of petitionwas of essentialvalue only in
a monarchy,againstthe encroachmentsof the crown. But this whole viewwas
unquemonablya confinedone, and causedby irritation against a pecuhar class
of perseveringpetitioners.
"There is no more stoking instanceon reeord, so far as our knowledgegoes,
than the formidable petitionof the chartistsin z848,and the calm respectwith
whichthis threatening documentwas received by the commons,after a speech
full of dignityand manlyacknowledgmentof the peopleby Lord Morpeth,now
Earl of Carlisle.
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t The discussion of petitions in the house of commons seems to have undergone a marked change, as will appear from the following remarks of Lord
Brougham, which he made in the house of lords in June, 1853 , when the extension of the time of the income tax was under debate.
Lord Brougham stud that
he did not expect that the income tax would expire in 186o. He recalled the
circumstances under which the old income tax was repealed, in defiance of the
government of that day ; through the instrumentality
of nightly discussions on
petitions--a popular privilege no longer allowed in the holise of commons.
"In 18o6, when the income tax was IO per cent., it was imposed till the end
of the war, and no longer.
The war ended in 1814, but it broke out again in
I8I 5 ; and after its final termination
a great fight against the continuance of the
tax took place in the house of commons.
It had been sam that the present
income tax would not be abandoned in 186o; and he believed that the campaign
which took place m parliament in 1816 could not be fought again.
How was
that campaign conducted?
Bymeans of petitmns.
For five or six week% from
four o'clock m the afternoon till two or three o'clock in the morning, petition
after petition was presented, and each petition was debated.
If an account was
given of the proceedings of the five or six weeks during which that campaign
against the income tax was fought, it _ould describe one of the most extraordinary
scenes ever witnessed within the walls of the house of commons, and a resistance
which was perfectly successful. He might mention one incident which occurred
during those discussmns.
After the fight had continued some three weeks or
more, one night about eleven or twelve o'clock a question was put from the
chair about bringing up the petitions ; and all the members on one bench--who
might have been supposed to be exhausted by the long sitting_rose
in competition with each other to catch, as it was called, the Speaker's eye ; and the gallantry
of those men in standing by their colors under such circumstances so struck the
house that they were hailed with a general cheer of applause, t-Ie did not think,
however, that in I86o, unless a great change took place elsewhere, the samo
•"ampaign and stand against the income tax would be possible."
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years ago which directed that petitions must no longer be
thrust upon the monarch personally.
Under Frederic the
Great, again, it was a common thing for petitioners to attract
the king's attention by holding the petition above the heads
of the crowd, when he would send an aid to take it. In China
the right of petitioning the monarch is symbolically acknowledged, by the drum or gong at the palace gate, which the
petitioner beats when he drops the petition into the receiving
box. But the Chinese doubtless think and feel what the
Russians express in the significant saying : " God lives high,
and the emperor far." The missionary Huc informs us that
popular meetings, where petitions are adopted or dismissed,
are not rare in ChinaJ
The political philosopher
in treating of this subject must
distinguish between petitions to the executive, (and as to petitions for pardon, which have become a most serious evil in the
United States, the reader is referred to the paper on pardons
in the Appendix ;) petitions of the army, which, history amply
teaches, must be absolutely interdicted ; we need only remind
the reader of the English history, and that of France; and,
lastly, petitions to the legislature.
As to the latter, it is allimportant for the cause of civil hberty, that is, the freedom of
the people in earnest and in reality, that the petition, whatever
demonstration
of moral power or public opinion it may be, be
unaccompanied
by physical demonstration
of crowds, armed
or unarmed, in the legislative halls or outside.
Indeed, they
cease to be petitions and become physical threats or coercion.
The history of the French revolution is almost one continued
commentary on this position.
The whole meaning of a legislature, as a necessary element of liberty, is that it be free ; and
it ceases to be free, so soon as crowds threaten it.
We maintain that the right of petitioning is important, and
for this very reason it must neither be treated lightly, on the
* It would be a
general democratic
--a conclusion as
because the empire

grave error, indeed, to conclude from this fact, or from the
character of the Chinese system, that there is hberty in China
hasty as it would be to infer that freedom exist_ in France
declares itself to be founded on universal suffrage.
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part of the petitioners, nor wrenched from its meaning and be
changed into coercing threat.
The petition in free states is
an institution, and not an incident as in the despotic government. Resorted to as one of the civil agents by a free people,
its distinct uses lie in its direct effect, in inciting and awakening
public attention ; in keeping alive an important idea, although it
may not lead to immediate action ; in countenancing those who
desire to act and to be supported;
in showing pubhc opinion
concerning some distinct point ; in serving as a safety-valve in
times of public excitement, and in being a substitute for unorganized and unreasoning crowds. Its dangers are the dangers
of all agents whatever--its
abuses, and the wide-spread weakness of men, which induces them inconsiderately
to put down
their names, rather than refuse the signature.
I6. Closely connected with the right just mentioned is the
right of citizens peaceably to meet and to take public matters
into consideration, and
I7. To organize themselves
into associations, whether for
political, religious, social1, scientific, industrial, commercial, or
cultural purposes. That this right can become dangerous, and
that laws are frequently necessary to protect society against
abuse, every one knows perfectly well who has the least
knowledge of the French ctubs in the first revohltion.
But it
is with rights, in our political relations, as with the principles
of our physical and mental organization--the
more elementary
and indispensable they are, the more dangerous they become
if not guided by reason.
Attempts to suppress their action
lead to mischief and misery.
What has been more abused
than private and traditional judgment in all the spheres of
thought and taste ? Yet both are necessary.
What principle
of our nature has led, and is daily leading, to more vice and
crime than that on which the propagation of our species and
the formation of the family depend,' or that which indicates
by thirst the necessity of refreshing
the exhausted
body ?
* The so-called Shakers endeavor to extirpate this principle,
with an illustration of the evils arising from the endeavor.

and furnish
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Shall the free sale of cutlery be interfered with, because
ders are committed with knives and hatchets ?

i2 5

mur-

The associative principle is an element of progress, protection, and efficient activity.
The freer a nation, the more developed we find it in larger or smaller spheres; and the more
despotic a government
is, the more actively it suppresses all
associations.
The Roman emperors did not even look with
favor upon the associations of handicrafts. _ In modern times
no instances of the power which associations may wield, and
of the full extent which a free country may safely allow to
their operations, seem to be more striking than those of the
Anti-Corn-Law
League in England, which, by gigantic exertions, ultimately carried free trade in corn against the strongest
and most privileged body of land-owners that has probably ever
existed, either in modern or ancient times ;_ and, in our own
country, the Colonization Society, a private society, planting
a new state which will be of great influence in the spreading
cause of civihzation--a
society whicla, according to the Liberian declaration of independence,
" has nobly and in perfect
faith redeemed its pledges."
In every country, except in the
United States and in England, the cry would have been,
* [This is not borne out by facts, although the same broad statement has been
made by others.
Sodalitates were frowned upon, but colle_a @ificum, although
the state controlled and eould dissolve them, were numerous.
See the list in the
Index in vol. in. of the Orelli-Henzen
Inser. Latm_e; which shows that there
must have been thousands of such unions, under the empire, all over the west.
Comp. also Rein in Paully's Lexicon, under Collegium and Sodalitaa.
It is true,
however, that despotism, especially in modern times, since the means of communication
are better and more used, instinctively dreads combined action for
any social, moral, or religious end, as dangerous to political power.]
a A careful study of the whole hi_tory of this remarkable association,

whmh in

no state of the European continent would have been allowed to rise and expand,
is recommended
to every student of civil hberty. It is instructive as an instance
of perseverance;
of an activity the most multifarious, and an organization the
most extensive ; of combined talent and shrewd adaptation of the means to the
end ; and, which is always of equal importance, of a proper conception of the
end according to the means at our disposal, without which it is impossible to
do that which Cicero so highly praised in Brutus, when he said, Qmd vutt valde
"cult.
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XIII.

PUBLICITY.

18. WE now approach those guarantees of liberty which
relate more especially to the government
of a free country,
• and the character of its polity.
The first of all we have to
mention under this head is publicity of public business.
This
implies the publicity of legislatures and judicial courts, as well
as of

all

minor

transactions

that

can

in

their

nature

be trans-

publicly, and also the publication of all important documents and reports, treaties, and whatever else can interest the
people at large.
It further implies the perfect freedom with
which reporters may publish the transactions of public bodies. _
acted

Without

the

amount
ble

in the

depending
could

latter,

in our

not

markets
upon
meet

the

days

admission

to
as

the

public
in the

of

any publicity
people

the

We

of antiquity

information,
assembly,

public

at all.

as was

in

did.
our

possible

would

hardly

do not

assem-

The

national
in the

millions
states,
ancient

" In the year t857 the following case was decided m the court of common
pleas at Columbia, S. C., m favor of the plaintiff
The city council held, in
I855, a public meeting.
The editor of one of the city papers, being present, was
asked by the mayor whether he had come to take notes.
The mayor, being answered m the affirmative, ordered the chief pohce officer to turn the edttor out
of the room, declaring at the time that he acted on the strength of a resolution of
the city council
At a later permd this procedure was defended on the ground
that the city appoints a paper to give, offlclally, all the transactions of the board.
Robert W. Gibbes vs. Edward J. Althur and John 13urdell.
This novel case
was reported with great care, and pubhshed with all the arguments, at Columbia,
S. C., in 1857 , under the title, Rights of Corporations and Reporters.
The public
owes thanks to the plaintiff for having perseveringly pursued this surprising case,
the first of the kind, it would appear.
The pamphlet contains letters of nearly
thirty American mayors, testifying that reporters cannot be denied admission to
the deliberations
of the councils of their miles, although there be an appointed
printer to the board,
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city-states, even if we had not a representative
government.
The public journals are in some respects to modern freemen
what the agora was to the Athenian, the forum to the Roman.
A modern free city-state can be imagined without a public
press ; a modern free country cannot ; although we must never
forget the gigantic, and therefore dangerous, power which,
under certain circumstances,
a single public journal
may
obtain, and, consequently,
ought to be counteracted
by the
means which lie in the publicity and freedom of the press itself.
Publicity, in connection with civil liberty, means publicity in
the transaction of the business of the public, in all branches-publicity in the great process by which public opinion passes
over into public will, which is legislation ; and publicity in the
elaboration of the opinion of the public, as well as in the process of ascertaining or enouncing it by elections.
Hence the
radical error of secret political societies in free countries.
They are intrinsically hostile to liberty.
Important as the printing of transactions, reports, and documents is, it is nevertheless true that oral discussions are a most
important feature of Anglican publicity of legislative, judicial,
and of many of the common administrative
transactions.
Modern centralized absolutism has developed a system of
writing and secrecy, and consequent formalism, abhorrent to
free citizens who exist and feed upon the living word of liberty."

,_

t The followingpassageis given here for a twofoldpurpose. Everythingin it
applies to the governmentof the pen on the continentof Europe,and it shows
how similarcauseshave producedsimilar results in India and under Enghshmen,who at home are _oadverseto governmentwriting and to bureaucracy. In
the Notes on the NorthwesternProvinceof India, by CharlesRaikes, Magistrate
and Collectorof Mynpoorie,London, I853, we find this passage:
"Action, however,and energy,are what we nowlay moststress upon,because
in days ofpeace and outwardtranquillitythese qualitiesare not alwaysvalued at
their true price, and their absenceis not so palpablymischievousas in morestirring times. There is moredangernow of men becomingplodding,methodical,
mere officefunctionaries,than of their steppingwith too hasty a zeal beyondthe
limits of the law. There is truth,too, in Jacquemont'ssneer--India is governed
by stationery,to a more than sufficientextent; and one of the commonesterrors
of our magistrates,which they imbibe from constant and early Indian associations, is to mistakewriting for action;to fancythatdictationwiUSUl_ply
the place
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Bureaucracy
is founded upon writing, liberty on the breathing
word.
Extensive
writing, pervading
the minutest
branches
of
the administration,
is the most active assistant
of modern centralization.
It systematizes
which no one can conceive
sonal

observation

a police government
of that does not know

and experience,

in a degree
it from per-

and forms one of the greatest

obstacles,
perhaps
the most serious
difficulty,
long accustomed
to this all-penetrative
agent
desire
to establish
liberty.
I do not hesitate

when nations,
of centralism,
to point out

orality, especially
in the administration
of justice, in legislation
and local self-government,
as an important
element
of our
civil liberty.
I do not believe that a high
can be imagined
without
widely pervading
transaction
alone is no indication
of liberty.
and tribal
our

Indians,

governments
indeed

by oral transaction

of Asia,
all primitive

without

any

the

chieftain

governments,

degree
of liberty
orality;
but oral
The patriarchal
government
are

carried

of
on

civil liberty.

of exertion. In no other country are so many written orders issued with so
much confidence, received with such respect, and broken with such complacency.
In fact, as for writing, we beheve the infection of the ' cacoethes scribendl' mutt
first have grown up in the East. It pervades everything, but is more lampant
and more out of place in a police office than anywhere else It was not the
magistrates who originated this passion for scribbling ; but they have never succeeded m repressing it_ nor_ while the law requires that every discontented old
woman's story shall be taken down in writing, is it to be expected they ever will.
The Khayeths worship their pen and ink on certain festivals, and thele is a sort
of ' religio' attaching to written forms and statements, which is not confined to
ot_clal life, but pervades the whole social polity of the writing tribes. An Indian
scribe, whose domestic expenditure may average a sixpence a day, will keep an
account-book with as many columns, headings, and totals as would serve for the
budget of a chancellor of the exchequer. To Tudor Mul and such worthies we
owe, no doubt, a great de_l for the method and order which they infused into
public records ; but we have also to thank these knights of the pen for the
plaguiest long-figured statements, and the greatest number of such statements,
which the world ever saw." Well may the continental European, reading this,
excla;.m, C'est tout comme chez nous ! In I858 _ one of the most distinguished
statesmen of France, universally known as a publicist, a former member, cabinet
minister_and orator in the house of representatives, wrote from Germany, "I
observe that the writing which I have always considered so injumous to our
affairs in France is carried, if possible, to a still greater degree in this country."
9
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Publicus, originally Populicus, meant that which relates to
the Populus, to the state, and it is significant that the term
gradually acquired the meaning of public, as we take it--as
significant as it is that a great French philosopher, honored
throughout
our whole country, lately wrote to a friend:
"Political matters here are no longer public matters.""
In free countries political matters relate to the people, and
therefore ought to be public. Publicity informs of public matters ; it teaches, and educates, and it binds together. There is
no patriotism without publicity, and though publicity cannot
always prevent mischief, it is at all events an alarm-bell, which
calls the public attention to the spot of danger.
In former
times secrecy was considered indispensable in public matters;
it is still so where cabinet policy is pursued, or monarchical
absolutism sways; but these governments,
also, have been
obliged somewhat to yield to a better spirit, and the Russian
government now publishes occasionally government reports.
That there are certain transactions which the public service
requires to be withdrawn for a time from publicity is evident.
We need point only to diplomatic transactions when not yet
brought to a close. But even with reference to these it will
be observed that a great change has been wrought in modern
times, and comparatively a great degree of publicity now prevails in the foreign intercourse of nations--a
change of which
the United States have set the example.
A state secret was
formerly a potent word ; while one of our first statesmen wrote
to the author, many years ago, "I would not give a dime for
all the secrets that people may imagine to be locked up in the
United States archives."
It is a remarkable fact that no law insures the publicity of
the courts of justice, either in England or the United States.
. Our constitution
secures neither the publicity of courts nor
that of ccngress, and in England the admission of the public
to the commons or the lords is merely by sufferance.
The
* This observation followed a request to write henceforth wath caution, bee auk,
said he, choses politiques ne sont plus ici choses publiques.
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public may at any time be excluded
merely by a member observing
to the presiding
officer that strangers
are present,
while we all know that the candid publication
of the debates
was not permitted
in the time of Dr. Johnson.
Yet so
thoroughly

is publicity

now

ingrained

in the American

Englishman
that a suppression
of this precious
even be conceived
of.
If any serious attempt
to carry out the existing
law in England,
and
really excluded
from the house of commons, a
be unquestionably

the

consequence,

and

publicity

would

added to the declaration
of rights.
We can no more
England
or the United
States without
the reporting
papers, than nature without
the principle
of vegetation.
Publicity
pervaded
the system of American
politics
erally,

that
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framers

of

our

constitution

thought
of it, or, if they did, they
to provide
for it in the constitution,

things
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a value

"completing
a certain symmetry
of theory.
It is, however,
interesting
to note that
authorized
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of a legislative
was that of the Massachusetts
house
adopted

be

imagine
newsso gen-

probably

never

did not think it worth while
since no one had doubted

it.
It is part and parcel of our common
istence.
They did not trouble themselves
or

and

principle
cannot
should be made
the public were
revolution
would

law of political exwith unnecessaries,
only
the
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first

possibly
distinctly

body
in modern
of representatives,

times
which

it in 1766. ,

t I follow the opinion of Mr. Robert C. Winthrop, late Speaker of the house
of representatives of the Umted State_, and believe ham to be correct, when m
an address before the Maine ttistoncal Society (Boston, 1849) be says : "The
earhest instance of authorized publicity being given to the dehberations of a
legislative body in modern days, was m this same house of representatives of
Massachusetts, on the 3d day of June, 1766, when, upon motion of James Ous,
and during the debates which arose on the question of the repeal of the stamp
act, and of compensation to the sufferers by the riots in Boston to which that act .
had given occasion, a resolution was carried ' for opening a gallery for such as
wished to hear the debates.' The influence of this measure in preparing the
public mind for the great revolutionary events which were soon to follow, can
hardly be exaggerated." The American reader is referred to the note at the end
of this chapter for an account of the introduction of publicity into the senale of
the United States.
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Publicity of speaking has its dangers, and occasionally exposes to grave inconveniences, as all guarantees do, and necessarily in a greater degree as they are of a more elementary
character.
It is the price at which we enjoy all excellence in
this world.
The science of politics and political ethics must
point out the dangers as well as the formal and moral checks
which may avert or migitate the evils arising from publicity
in general, and public oral transaction of affairs in particular.
It is not our business here.
We treat of it in this place as a
guarantee of liberty, and have to show its indispensableness.
Those who know liberty as a practical and traditional reality
and as a true business of life, as we do, know that the question
is not whether it be better to have publicity or not, but, being
obliged to have it, how we can best manage to avoid its dangers while we enjoy its fullest benefit and blessing
It is the
same as with the air we breathe. The question is not whether
we ought to dispense with a free respiration of all-surrounding air, but how, with free inhalation, we may best guard
ourselves against colds and other distempers caused by the
elementary requisite of physical life, that we must live in the
atmosphere.'
"
' Great as the inconvenience is which arises tom the abuse of
and of that sort of prolixity x_hich in our country is familiarly
understood by evely one, Speaking for Buncombe, yet it must
that the freest possible, and therefore often abused, lantude of

public speaking,
called by a term
be remembered
speaking, is fre-

quently a safety-valve, an times of pubhc danger, for which nothing else can be
substituted.
The debates in congress, when lately the Union itself was in danger,
lasted for entlre months, and wolds seemed fairly to weary out the nation when
evely one called for action.
There
all those lengthy and occasionally
Still, now that the whole is over, it
attentive and experienced American
flood of debate, we must have been
rending of the Union.

was no cinzen capable of following closely
empty debates, with all their lateral issues.
may well be asked whether there is a single
who doubts that, had it not been for that
exposed to civil disturbances, perhap_ to the

Nevertheless, it is a fact that the more popular an assembly is, the more liable
it is to suffer from verbose discussions, and thus to see its action impeded.
This
is espeeiMly the case in a country in which, as in ours, a personal facility of public
speaking is almost universal, and _vhere an elocutlonal laxity coexists with a
patient tenacity of hearing, and a love of listening which can never be surfeited.
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Liberty, I said, is coupled with the public word, and however frequently the public word may be abused, it is nevertheless true that out of it arises oratory--the aesthetics of hberty.
What would Greece and Rome be to us without their Demosthenes and Cicero ? And what would their other writers have
been, had not their languages been coined out by the orator ?
What would England be without her host of manly and masterly speakers? Who of us could wish to see the treasures
of our own civilization robbed of the words contributed by our
It has its ruinous effect upon oratory, hterature, the standard of thought, upon
vigorous action, on pubhc business, and gives a w,de field to dull mediocrity.
This anti-Pythagolean evil has led to the adoption of the "one-horn role" m
the house of representatives, in congless, and (in I847) in the supreme court of
the Unued States. The one-hour lule was first proposed by Mr. Holmes, of
Charleston, m imitation of the Athenian one-hour clepsydra--yes, the prince
of oratols had that dropping momtor by his side !--and is now renewed by every
new house. The English have begun to feel the same evd, and the adoption
of the same rule was proposed in the commons in February, I849. But the
debate concluded adversely to 1%after Sir Robert Peel had adverted to Burke's
glo*ious eloquence. Ou_ one-hour rule, however, is not enttrely new in modern
times. In the year x562 (on the 2Ist of July) the Councd of Trent adopted the
rule that the fathers in delivering their opinions should be restricted to half an
hour, which having elapsed, the master of ceremonies was to give them a sign
to leave off. Yet, on the same day, an exception was made in favor of Salmeron,
the pope's first divine, who occupied the whole sitting, (History of the Life ot
Reginald Pole, by T. Phillips, Oxford, I764, p. 397,) very much as in February,
I849, the whole Ameriean house called "go on" when Governor McDowell had
spoken an hour. He continued for several hours.
Having mentioned the inconvenience of prohx speaking, it may not be improper to add another passage of the address of Mr. Winthrop, already mentioned.
It will be recollected that this gentleman has been Speaker. He knows, therefore, the inconvenience m its whole magnitude. "Doubtless," he _ays, "when
debates were conducted with closed doors, there were no speeches for Buncombe,
no clap-trap for the galleries, no flourishes for the ladies, and it reqmred no hour
rule, perhaps, to keep men within some bounds of relevancy. But one of the
grea' sources of instruction and information, in regard both to the general measures of government and to the particular conduct of their own representatives,
was then shut out from the people, and words which might have roused them to
the vindication of justice, or to the overthrow of tyranny, were lost in the utterance. The perfect publicity of legislative proceedings is hardly second to the
freedom of the press, in its influence upon the progress and perpetuity of human
liberty, though, like the freedom of the press, it may be attended with ineon• "_nlences

and

abuses,"
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speakers, from Patrick Henry to Webster ? The speeches of
great orators are a fund of wealth for a free people, from
which the school-boy begins to draw when he declaims from
his Reader, and which enriches, elevates, and nourishes the
souls of the old.
Publicity is indispensable
to eloquence.
No one speaks
well in secret before a few. Orators are in this respect like
poets--their
kin, of whom Goethe, "one of the craft," says
that they cannot sing unless they are heard.
The abuse of public speaking has been alluded to. It is a
frequent theme of blame and ridicule, frequently dwelt upon
by those who disrelish "parliamentarism,"
but it is necessary
to observe that if civil liberty demands representative
legislative bodies, which it assuredly does, these bodies have no
meaning without exchange and mutual modification of ideas,
without debate, and actual debate requires the spoken word.
I consider it an evil hour not only for eloquence, but for liberty
itself, when our senate first permitted one of its members to
read his speeches, on account of some infirmity.
The true
principle has now been abandoned, and written speeches are
almost as common in congress as they were in the former
house of representatives
of France, where, however, I may
state on authority, they became rarer as constitutional
liberty
increased and developed its energy.
All governments
hostile to liberty are hostile to publicity,
and parliamentary eloquence is odious to them, because it is a
great power which the executive can neither create nor control.
There is in imperial France a positive hatred against
the "tribune."
Mr. Cousin, desirous of leading his readers
to compare the imperial system with that of the past governments since the restoration, says of the Bourbons that, whatever it may be the fashion to say of them, "they gave us
at any rate the tribune," (the public word,) while Mr. de
Morny, brother of Napoleon III., issued a circular to the
prefects, when minister of the interior, in 1852 , in which the
publicity of parliamentary
government
is called theatricals
It is remarkable that this declaration should have come from a
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government which, above all others, seems, in a great measure
to rely on military and other shows.
Publicity begets confidence, and confidence is indispensable
for the government of free countries--it
is the soul of loyalty
in jealous freemen. This necessary influence is twofold--confidence in the government, and confidence of society in itself.
It is with reference to the latter that secret political societies
in free countries are essentially injurious to all liberty, in addition to their preventing the growth and development of manly
character, and promoting vanity; that they are, as all secret
societies must inherently be, submissive to secret superior will
and decision,--a
great danger in politics,wand
unjust to the
rest of the citizens, by deciding on public measures and men
without the trial of public discussion, and by bringing the influence of a secretly united body to bear on the decision or
election.
Secret societies in free countrie., are cancers against
which history teaches us that men who value their freedom
ought to guard themselves most attentively.
It would lead
us too far from our topic were we to discuss the important fact
that mysterious and secret societies belong to paganism rather
than to Christianity, and we conclude these remarks by observing that those societies which may be called doubly secret,
that is to say, societies which not only foster certain secrets
and have secret transactions, but the members of which are
bound to deny either the existence of the society or their
membership, are schools of untruth ; and that parents as well
as teachers, in the United States, would do no more than perform a solemn duty, if they should use every means in their
power to exhibit to those whose welfare is entrusted to them,
the despicable character of the thousand juvenile secret societies which flourish in our land, and which are the preparatory"
schools for secret political societies:
, The followingnote consistsof an article byMr. James C. Welling,of the
National ]nlelhgencer,WashingtonCity. It appeared on the 3oth of October,
I858,in consequenceof somequestionsI had put regarding a previousarticleon
my remarkson Publicityin the United States. Mr.Welling had doubtlessfree
tteeessto the ample storesof personalrecollectionspossessedby the foundersof
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thatpublicjournal. Thc studcntofhistory
wallfinditan instructive
document,
and I have preferred
togivethcwhole,even with the introduction
on theearly
intercourse
betweencongressand the Piesident
of the United States,
partlyon
accountof itsantiquarian
interest,
partlybecauseitisnotunconnectedwlth the
pubhcltyofdebateinthesenate.
Mr.Welhug saysthatithasbeen remarked thattheprinciple
ofpublicity
scems
tohavesothoroughly
pervadedallthepolmcs oftheUnitedStates
thattheframers
ofour constitution
neverthoughtofit,
or,Iftheydid,theythoughtithardlyworth
whl(ctomake special
provision
forit,
sincenone doubteditsobservance.While
thisstatementhas a deep foundatmn in much of our ciwlhistoryduring the
periodof therevolution
and theformationof our presentconstitutmn,
itshould
notbe forgotten
thatthesessmnsofourcontinental
congresswere held insecrct,
and even afterthe formationof our presentconstitution,
one branch of the
natmnal legislature, for more than five years, saZ wztlt closed doors. We allude
to the senate, whose deliberations, unlike those of the house of leplesentatives,
were conducted in secret during the whole of the first and second congresses, and
also during a part of the third.
As the paiticulars connected with this fact in
our parliamentary history are perhaps not familiarly known to every leader, we
have thought it migh_ not be without interest to recall some of the remlmscences
corroboratave of a statement which at the present day, and with our established
notions, must seem not a little extraordinaly
and anomalous.
In doing so, we
may take occasion to allude incidentally, by way of preface, to a few subsldkary
topics relating to the forms of official intercourse existing between the executive
and legMatlve departments of the government
during the eallier days of the
republic.
The first session of the first congress of the United States held under the conmtution framed and submitted by the federal convention in Philadelphia
was
begun in the city of New York on the 4th of March, 1789. Neither house,
however, could at once proceed to the transaction of business, from the want of a
quorum, which was secmed fn the popular branch only on the Ist of April following, and in the senate on the 6th of the same month.
On that day the latter
body, having elected a president pro tent., proceeded, in the presence of the
house of representatives,
assembled in the senate chamber by invitation, to
count the votes of the electors of the several states for President and Vice-President of the United States, when it was found that George V_'ashington was unanimously elected to the former office by the voice of the eleven states then composing the Union, (Rhode Island and North Carolina not having yet adopted
the constitution,) and that John Adams was chosen Vice-President by a majority
of the votes cast for that office. The senate thereupon appointed Mr. Charles
Thomson (tong the clerk of the continental congress) to notify Gen. Washington, and Mr. Sylvanus Bourne to notify John Adams, of their election to the
offices for which they had been respectively designated.
Mr. Adams took his chair as president of the senate on the 21st of the same
month, and on the 3oth Gen. Washington received the oath of office, as President
of the United States, in the senate chamber, in the presence of both houses of
congress, assembled on the occasion to witness the ceremonial.
The oath was
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of the State of New York, who proclaimed,

as the

same was accepted by the president, "Long live George Washington, President
of the Umted "_tates." The president then resumed the seat from which he had
risen to take the oath, and, after a short pause, rose and dehvered before the
senate and house of representatives his inaugural address.
On its conclusion, the
president, the vlce-presldent,
the senate, and the house of representatives
proceeded to St. Paul's Chapel, in New York, where divine service was perfolmed
by the chaplain of congress, after which the president was reconducted
to his
house by a committee appointed for that purpose.
*
After the celebration of these rehglous exercises the senate reassembled and
appointed a committee to prepare an " answer to the president's speech."
In
the house of representatives
a similar commlttee was appointed on the following
day. The reply of the senate was read and adopted in that body on the 7th of
May, and agreeably to previous ariangement was dehvered to the president at his
own house on the ISth following, the senate waiting upon the president for thin
purpose, with the vice-president, their presiding officer, at then head. The president, on receiving the address, made a brief and appropriate response.
The
reply of the house of representatwes was read and adopted on the 5th of May,
and, by a similar preconcelt, was dehveled to the president on the 8th of the
same month, in a room adjoining the repIesentatives' chamber, where the speakei,
attended by the members of the house, l_laced m the president's hand_ a copy
of the address, for which the president returned his thanks m a few appropriate
remarks.
Such was the nature of the ceremonial observed in the official communications
inteichanged between the president and the two houses of congress at the opening of every session of congless during the admmishation
of Washington and
John Adams.
On the accession of Mr. Jefferson, the practice of delivering ,he
annum presidential speech in person before both houses of congress at its opening was superseded by the present custom of sending a written message.
And
with this change the habit of pLepanng a formal reply on the part of both houses
to the recommendations
of the president fell into similar desuetude.
Mr. Jefferson, it is well known, was subsequently accustomed to point to this change as
one of the "reforms"
he had effected in what he called the "Anglican tendencies" and "royal usages" of our government
under the administration
of the
federalists._"
It may not be uninteresting to add that President Jefferson, at the time when this
change was made, attributed it to other causes. H_s first annual address to both
houses of congress was sent in on the 8th of December, ISox, and was aceompanmd
with the subjoined letter, addressed to the presiding officer of each body :
DECEMBER8,I8OI,
SIR : The circumstances under which we find ourselves at this place [Washington]
rendering inconvenient the mode heretofore practised, of making by personal address
the first commumcatlons between the legislative and executive branches, I have
adopted that by message, as used on all subsequent occasions through the sessmn.
In doing this I have had pnnclpal regard to the conve'mence of the legislature, to the
economy of their Ume, to their rehef from the embarrassment of immediate answer_

!
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To resume the principal topic of remark in the present article, we repeat that
the senate, in the earlier days of the government, sat with closed doors, as well
during its legislative as m its executive sessions.
Its debates, therefore, unlike
those of the house of representatives,
were for a tmae held in secret; but It was
provided by a resolution passed on the I9th of May, x789, that one hundred and
twenty copies of the journal of the legislative proceedings of the senate should be
printed once a month for distribution among the members of the body, and, we
suppose, for partial dissemination
among the public, since it was provided that
eaob member should be furnished with but a single copy on his own account.
At this d_stance of tune we may not perhaps be able to understand or state the
reasons which determined the senate to sit with clo_ed doors in all their deliberations, as stilI in those which pertain to executive business.
It is probable that
the habit grew out of the fact that the senate, m the originM theory of ats constitution, was regarded primarily as a confidential and advisory council to the executive ; and, as is well known, its earlier sessions were pre-eminently occupied
in executive business. In relation to measures of legislation it seems to have been
eonceaved that its function was mainly revisory and dehberative ; and hence the
greater prominence of the house m initiating and debating not only "revenue
bills," which it was provided by the constitution should be originated only by the
representatives, but also other measures of fedelal legislation.
In evidence of
this fact we may state that the senat_ was wholly w_thout standing committees
until the year I816, when during the second session of the fourteenth congless
it was determined to provide for their appointment.
In the house they had been
raised by a standing rule ,'_searly as the year I799, although at first their number
was restricted to five--a committee respectively on elections, claims, commerce,
ways and means, and on revisal and on unfinished business.
The first executive business of the senate was transacted on the 25th of May,
1789, when the president communicated for the advice and consent of the senate
certain treaties made with the northern and northwestern
Indians.
At subsequent sessions he sent in by letter his nominations for various offices appointed to
be filled with the _dwce and consent of the same body. The senate having
refused to ratify the nomination of Mr. :Benjamin Fishbomn as naval officer for
the port of Savannah, President Washington, on the 7th of August, addressed
a message to the body vindicating his reasons for nominating that gentleman,
and suggesting to the senate the expediency of commumcating to him their views
on occasions where the p_opfiety of his nominations appeared questionable to
them.
Moved by this intimatmn of the president, the senate appointed a committee
to wait on him for the purpose of concelting a mode of communication proper to
be pursued between both parties in the formation of treaties and making appoint-

on snbjeels not yet fully before them, and to the benefits thence resulting to the publi*
affairs. Trusting that a procedure founded in these motives will meet their approbanon, I beg leave, through you, sir, to commumcate the enclosed message, with the
documents accompanying it, to the honorable the senate, and pray you to accept, fol
yourself and them, the homage of my high respect and consideration.
The Hon. the President of the senate.
TH. JEFFERSON.
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meuts to office. Accordingly it was resolved that, in conformity with the president's pleasure, he might make his nominations to the senate either in writing or
in person; and it was further provided that for this purpose he might walt on the
senate in their own chamber, (m which case he should occupy the chalrof the
president of the senate,) or might summon the president of the senate and the
senators to meet him at such place as he should designate.
It was provided,
however, that all questions, whether in the presence or absence of the President
of the United States, should be put by the president of the senate, and "that the
senators should sigmfy their assent or dissent hy answering, viva vote, aye or no."
On the day following the adoption of this minute, that is on the 22d of August, 1789,
it appears from the journal that the President of the Umted States came into the
senate chamber, attended by General Knox, and ]aid before the senate a statement of facts in reference to the negotlatlon of certain treaties with various Indian tubes.
Desiring to fix celtam prmclples on which the negotiations should
be conducted, he reported to the senate a series of questions, to each of which
he requested a categorical answer, to guide him m giving instructions to the eommissioners appointed to treat with the Indians.
The questions were seven in
number, and were considered throughout two daily sessions, in the.presence
of
the president, and, as appears from the journal, of Genelal Knox.
How long the relatmns between the president and the senate remained on this
footing we are unable to say with any accuracy, though the practlce of his personal attendance during their sessmns m executive business seems to have been
abandoned after a time ; and authentic tradmon records that its disuse was hastened by the blunt speeches of certain senators, who intimated that the presence
of the president operated as a restraint on them m canvassing the mellts of the
candidates submitted for their advice and consent.
It soon bec,'u_ae habitual ior
the president to commumcate all his nominations to the senate in writing.
As has been already stated, the proceedings of the senate, as well legislative
as executive, were conducted during the first sessmn with closed doors.
During
the second session of the first congress, which was begun in New York on the
4th of January, x79o, the same custom was 1etained, though, as appears from the
journal, not without protest and dissent on the part of some senators.
For it
appears that on the 29th of April following it was moved "that the doors of the
senate chamber shall be open when the senate is sitting in their legislative
capacity, to the end that such of the citizens of the Umted States as may choose
to hear the debates of this house may have an opportunity of so doing."
This
resolution, being postponed for consideration
on the following day, was then
taken up, and, after debate, rejected.
At a third session of the first congress, begun in Philadelphm
on the 6th of
December, I79 o, it was again proposed, on the 23d of February follo_mg, "that
it be a standing rule that the doors of the senate chamber remain open whilst the
senate shall be sitting in a legislative capacity, except on such occasions as, in
their judgment, may require secrecy ; and that this rule shall commence and be
in force on the first day of the next session of congress."
And to this end it
was proposed "that the secretary of the senate request the commissioners of the
city and county of Philadelphia
to cause a proper gallery to be ¢rected for the
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accommodation
of the audience."
After debate, extending through two dayst
the proposition was rejected by a vote of 9 yeas to 17 nays. The name_ of those
voting in the affirmahve are Messrs. Butler, Foster, Gunn, Hawkin% King, Lee r
Macla_, Monroe, and Schuyler.
Those voting in the negative wele Messrs.
Bassett, Carroll, Dalton, Dickinson, Ellsworth, Elmer, Few, Hemy, Johnson,,
Johnston, Izard, Langdon, Morris, Read, Stanton, Strong, and Wingate.
The first session of the second congress was begun at Philadelphia on the 24th
of October, I79I.
On the 26th of March following--a
few weeks before the
adjournment of congress at that session--a resolution identical m telms with that
rejected at the last session of the first congress was moved by Mr Momoe and
seconded by Mr. Lee, both of Vlrgima. The proposition met with the same fate,
receiving fewer votes than at the former session.
Some days after the rejection
of this resolution it was moved "that when the senate are sitting in thetr legislative capacity the membels of the house of representatives
may be admitted to
attend the debates, and each member of the senate may also admit a number not
exceeding two person% provided the operation of this resolution be suspended
until the senate chamber is sufficiently enlarged."
This ploposition also faded
to be adopted, receiving only six votes.
We have recited these several and ineffectual attempts to procure the abrogation of thi_ established rule of the senate for the purpose of showing that it dicl
not grow up as an unregarded
usage, hut was founded on considerations
sarisfactory to a majority of the senate at that day. Nor does it appear to have been
a question of party polities, since we find federalists voting with republicans for
its abolition, and republicans voting w_th federalists for Its retenUon
The first session of the thud congress of the Umted States, which commenced
at Phfladelphza on the 2d of December, 1793, was destined to x_itne_s the overthrow of the rule which had previously obtained on this point.
The senate was
called at this session to consider and decide a question which elicited a large
share of public interest, because of the political susceptibilities which had been
awakened by its discussion.
We allude to the contest raised respecting the
ehgihllity of Mr. Albert Gallatin as a member of the senate flom the state of
Pennsylvania.
On the first day of the session of that year a petition was presented by Conrad Laub and others, representing that Mr. G at the date of his
election had not been, as the eonstltutlon requires, "nine years a citizen of the
United States."
The committee to which the whole subject was leferred reported adversely to the claims of Mr. Gallatin on the 3I_t of December, and the
report, after being read and ordered to lie over for future consideration, was
taken up on the 9th _f January following, and discussed through several successive days, when, on the I3th of the same month, the matter was re-committed
to a special committee of elections appointed for the pulpose of hearing both
parties to the contest.
Before this committee reported, and on the I6th of
January, I794, Mr. Martin, of North Carolina, moved the adoption of the following formal resolutions against the principles and policy of the existing regulations
of the senate in regard to the secrecy of its deliberations :
".Resolved9 That in all representative
governments,
the representatives
are
responsible for their conduct to their constituents, who are entitled to such information that a discrimination and just estimate be made thereof.
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,, Resolved, That the senate of the United States, being the represcntatlves of
the sovereignties of the individual states, whose basis is the people, owe equal
responslblhty to the powers by which they ale appointed, as if that body were
derived immediately from the people, and that all questions and debates arising
thereupon in their legislative and judiciary capacity, ought to be public.
"Resolved, That the mode adopted by the senate of publishing theil journals,
and extracts from them, in newspapers, is not adequate to the purpose of circulating satisfactory reformation.
While the principles and designs of the individual
members are withheld from pubhc view, responslbihty is destroyed, which, on
the publicity of their dehberations, would be restored ; the constitutional powers
of the senate become more important, m being more influential over the other
branch of the legislatme;
abase of power, real-administration
of office, more
easily detected and corrected ; jealousies, rising in the public mind from secret
legislation, prevented;
and greater confidence placed by our fellow-citizens m
the national government, by which their lives, hbertles, anGl propemes are to be
seemed and protected.
" Resolved, therefore, That it be a standing lule that the doors of the senate
chamber remain open while the senate shall be sitting in a legislatlve and judiciary capacity, except on such occasions as in their judgment may reqmre secrecy ;
and that thl_ lule commence on the
....day of
"
These resolutions, being called up on the morrow, were postponed successively
from day to day, when, on the ioth day of Februmy, the committee which had
Mr. Gallatin's case in charge made their report to the senate, and a day was
fixed for its consideration.
Immediately on the plesentation of the report, it was
moved by a member "that the doors of the senate be opened and continued open
during the discussion upon the contested elect_on of Albert Gatlatin," wMc]i
resolutzon was adopted on the Hl]z of ffe[,_ua_7, 1794. Meanwhile the series of
resolmlons abohshing the whole system of secrecy during legislative proceedings
was still pending, and came up for consideration on the 19th of February, when
each resolution
terms :

was finally rejected,

and a substitute

offered m the following

" Resolved, That after the end of the present session of congress, and so soon
as statable galleries shall l_e provided for the senate chamber, the said galleries
shall be permitted to be opened every morning, so long as the senate shall be
engaged m their legislative capacity, unless m such case_ as may, in the opinion
of the senate, require secrecy, after u hlch the sa_d galleries shall be closed."
TMs resdutio_z was passed on r,_efollow_ng day by a vote of nineteen yea_ to
eight nays. Those who voted m the aflhmative were Messrs. Bradley, Brown,
Buffer, Edwards, Ellsworth, Foster, Gallatin, Gnnn, Hawkins, Jackson, King,
Langdon, Llvelmore,
Martin, Monroe, Potts, Taylor, and Vining.
Those who
voted in the negative were Messrs. Bradford, Cabot, Frelinghuysen,
lzard,
Mitchell, Morris, Rutherfurd, and Strong.
So this regulation of the senate was plospectively repealed and declard
inoperative "after the present session," as by a previous resolution it had been
expressly suspendelll during the debate on the case of Mr. Gallatln.
Yet this
step was not taken without reservation and caution, as is apparent flora the fact
that on the same day with the passage of the prospective resolution, it was unanimously resolved "That, on a motion made and seconded to shut the doors of the
senate, on the discussion of any business which may, in the opinion of a member,
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require secrecy_ the president shall &rect the gallery to he cleared; and that
during the discussion of such motion the doors shall remain shut."
It only remains for us to add, in conclusion, that on the day following the
passage of these resolutions the case of Mr. Gallatin was debated in open senate.
The discussion extended through several days, and was conducted m the form
of a trial, Mr. Gallatin affirming his right to the character of a citizen of the
United States, and Mr. Lewis, a member of the Pennsylvania
bar, attended by
Mr. Schmyser, a member of the state senate of Pennsylvama, appearing as managers of the prosecution on the part of the petitioners.
The pleadings, opened
on the 2ISt of February, were closed on the 28th of the same month, when the
senate decided that the election of Mr. Gallatin was void, in consequence of his
not having been a citizen of the United States during the term of years required
by the constitution as a quahficatlon for membership in the Umted States senate.
This case being settled, the doors of the senate were closed against the public
during the residue of the session ; but since that period, so far as we can recall,
the legislative dehberations
of the body have been uniformly conducted in
public, without any interruption other than that which has sometimes arisen from
the inadvertence of the senate, in resuming its legislative d_scusslons after a secret
session, and without thinking for a time to re-open the doors which had been
dosed dining the transaction of executive business.
We need hardly say that it has been frequently proposed to abolish the secrecy
of the senate even when called to sit in judgment on the treaties formed or the
-,

nominations submitted by the executive branch of the government.
But the
propriety of such a reservation, made in behalf of diplomatic negotiations not yet
brought to a close, is too manifest to need remark, while the fieedom and independence which the senator should enjoy in canvassing the propriety and character of the official appointments
made with his advice and con_ent, plead
perhaps with equal force in favor of retaining the rule so far as it relates to this
other branch of executive business.
The injunction of secrecy is from time to
time removed by resolution of the senate from all subjects of popular concern
whose publication can no longer frustrate the ends of prudent legislation.
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19. THE supremacy of the law_ in the sense in which it has
already been mentioned, or the protection against the absolutism of one, of several, or the people, (which, practically,
and for common transactions, means of course the majority,)
requires other guarantees or checks of great importance.
It

is

efficient
vision

of

necessary

that

popular

control,

the

wise

the

most

the

one

in

fundamental
lish

are

popular

the

branch

important
which,
laws,

so jealous

public
chiefly,

according
all

of

branch

money
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funds

be

therefore,
the

legislature,

in granting
to

under
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bills

must

principle,

that

close

under

the
which

the

English

even allow the lords to propose amendments
grants or taxation. _ _

is like-

supplies,
and

originate.
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and
super-

and

American
The

commons

affecting

Eng-

will

not

mone);

• While these sheets were passing through the press, (Match, I859,) the house
of representatives,
at Washington,
refused to consider certain amendment%
passed in the senate, for the purpose of raising the postage on letters, the house
declaring by resolution that these amendments interfered with the constitutional
and exclusive right of the house to originate bills affecting the revenue.
[Can the house of lords reject a money bill?
In 1671 and I689 it was
admitted
that they conld.
The lord% however, abstained from interfering
with bills affecting the supplies, and only now and then rejected or postponed
such bills as bore incidentally on supplies and taxation, until I86% when they
postponed the second reading of the Paper Duties Repeal Bill for six months.
This led tc lively discussion of the privileges of the house of commons ; to a
search for precedents ; and to resolutions of the commons, one of which was
that, although the lords had sometimes exercised the power of rejecting bills of
various descriptions relating to taxation, yet the exercise of that power was
"justly regarded by the commons with peenliar jealousy, as affecting the right to
grant supplies, and to provide the ways and means for the service of the year."
May, u. s. i. chap. 7, P. 449, whose words we have in part used.]
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If the power over the public treasury, and tha¢ of imposing
taxes, be left to the executive, there is an end to public liberty.
Hampden knew it when he made the trifling sum of a pound
of unlawfully imposed ship-money a great national issue; and
our Declaration
of Independence
enumerates, as one of the
gravest grievances against the mother country, that England
"has imposed taxes without our consent."
One of the most serious mistakes of those who are not
versed in liberty is to imagine that liberty consists in withholding the necessary power from government.
Liberty is not of
a negative character.
It does not consist in merely denying
power to government.
Government must have power to perform its functions, and if no provision is made for an orderly
and organic grant of power, it will, in-cases of necessity, arrogate it. A hberty thus merely hedging in, would resemble
embankments of the Mississippi without an outlet for freshets.
No one believes that there would be sufficient time to repair
the crevasse. This applies to all the concerns of,government, and
especially to appropriations of money.
Merely denying money
to government, or, still worse, not creating a proper organism
for granting it, must lead either to inanity or to executive
plundering;
but it is equally true that the strictest possible
limitation and hedging in, by law, of the money grants, are as
requisite for the cause of liberty as the aw_idance of the error
I have just pointed out. This subject is ,_ell treated in "The
Federalist,"'
and the insufficiency of our ancient articles of
confederation was one of the prominent causes which led our
forefathers to the adoption of the federal constitution.
Lord
Nugent truly calls the power of granting or refusing supplies,
vested in parliament, but especially in the house of commons,
or, as he says, "the entire and independent control of parliament over the supplies," "the stoutest buttress of the English
constitution." _

• ,'Federalist," No. xxx. and sequel, Concerning taxation, and other parts
of that sage book.
*"Memorials of John Hampden," voLi. p. 212,London, I832.
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short

appropriations,

and to make appropriations
for distinct
purposes.
We insist
still more on this principle
than the English,
and justly demand that appropriations
be made as distinct
and specific as
possible, and that no transfer of appropriations
by the executive

take

place;

that

is to

say,

that

the

executive

be

not

authorized
to use a certain appropriation,
if not wholly spent,
partially
for purposes
for which another
appropriated
sum has
proved to be insufficient.
It is not only necessary
for vigorous
civil liberty that the legislature,
and chiefly the popular branch
of it, keep the
that the same

purse-strings
of the public
treasury;
principle
be acted upon in all minor

but also
circles of

the vast public fabric.
The money
of the people
must be
under the control
of the trustees
of the people, and not at the
disposal of officials unconnected
with the people, or at the disposal

of an irresponsible

multitude,

which,

itself without

erty, readily countenances
those mal-appropriations
which we meet with in every democratic
absolutism,

prop-

of money
from the

later times of'Athens
to the worgt-governed
large cities of our
own country, x
The French
imperial
constitution
decrees,
indeed, that the
budgets
of the different ministers must be voted by the deputies,
but they must be voted each as a whole ; no amendments
can
be made either in the sums thus voted in the lump, or in anything else proposed
by the government,
the government
alone
having the initiative.
All the deputies
can do is to send back a
bill to the government,
therefore,
is founded
which

we consider

with remarks.
on a principle

essential

regarding

the

The French
provision,
very opposite
to that

money

appropriations.

The history
of the control
over the public
funds, in granting, specifying,
and spending
them, may well be said to be a
continuous
index
of the growth
of English
liberty.
It is
x [For the practice of short and specific supplies by the English commons,
begun under Charles II., and since William III. an essential part of the constitution, see Hallam, iii. I59, 16o ; May, i. I4o. The last-cited author points to
the want of suspicion of the government on the part of the commons, growing
out of the detailed budgets.]
to
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this principle
which has essentially
aided in establishing
selfgovernment
in England;
and which has made the house of
commons
the real seat of the national
government
as we now
find it.
Every one knows that the "supplies"
by which the English
effect in a regular
and
which the Roman
populus
occasionally
effected against
the senate, by a refusal
when war was at the gates of the city. x

are the means
easy way that

and not regularly
to enlist in the army

The history of the British civil list, or the personal
revenue
granted
to the monarch
at the beginning
of his reign, is also
instructive
in regard to this subject.
In the middle ages the
monarch
was the chief nobleman,
and had, like every other
nobleman,
his domains,
from which
he drew his revenue.
Taxes were considered
however,
wanted
more
poses,

loans

were

extraordinary
gifts.
As the monarch,
money, either for just or unjust pur-

made,

which

were

never

redeemed.

Mr.

Francis
correctly
observes,
that it is absurd to charge William
III. with having created a public debt, as Hume and so many
others have done.
William
IlL on the contrary, was the first
monarch
who treated
loans really as loans, and provided
either
for their

repayment

or the

payment

of interest.

_

As civil liberty advanced,
all revenue
of the monarch,
lndependent
of the people, was more and more withdrawn
from
him, and crown
domains
were more and more made public
domains,
until we see George III. giving
up all extra-parliamentary
revenue.
The monarch
was made dependent
on the
civil list exclusively.3
t Chatham, when minister to the crown in I759, and while Lord Clive was
making his great conquests in the East, said that neither the East India Company
nor the crown ought to have that immense revenue. If thelatter had it, it would
endanger all liberty. Chatham's Correspondence, vol. i. In the year 1858,
however, the government of the East Indies was taken from the company and
given to the crown. It would seem that the commons felt so secure, in the
middle of the nineteenth century, that they did not fear to have that vast Eastern
empire ruled over, theoreticMly, by the monarch, in reality, by a minister responsible to parliament.
Francis, Chronicles and Characters of the Stock Exchange.
['For the history of the Civil List, see May, i. chap. 4-]
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of making

war

the people, and not with the executive.
the privilege
of making war and cona royal prerogative,
but, as no war can
the nervus rerum gerendarum,
it is the
whether
the war shall be carried
on or

not. They can grant or decline the authority
of enlisting
men,
and the money to support
them and to provide
for the war.
The Constitution
of the United
States
decrees
that congress
shall

have

power

to make

war,'

and an American

declaration

of war must be passed by congress,
like any other law.
A
declaration
of war by the United States is a law.
Where the executive
has not only the nominal
but the real
power of declaring
war, we cannot speak of civil liberty or of
self-government;
for that which
most essentially
affects the
people
control.

in

all their
relations
is in that
Even
with the best-contrived

deeply rooted
tradition,
occasional
high-handed
tive in this particular.

case beyond
their
safeguards,
and a

it seems impossible
to guard against
assumption
of power by the execuWhatever
our late Mexican
war

ultimately
became
in its character,
there is probably
now no
person
who will deny that, in its beginning,
it was what is
called a cabinet
war.
It was commenced
by the cabinet,
which, after hostilities
had begun, called on congress
to ratify
its measures.
It has already been stated
dependence
of the forces upon

(paragraph
13) that a perfect
the civil power is an indispen-

sable requisite
and element of civil liberty.
2 I. The supremacy
of the law and that unstinted

protection

t It may as well be observed here that congress means the senate and house
of representatives. The president is not included in the term.. Parhament, on
the other hand, means commons, lords, and king. Practically speaking, the
difference is not great ; for the president has the veto power, of which he makes
occasional use, while the King of England has not made any use of it for about
a century. The English administration would resign before it would become
necessary in their eyes to veto a bill. But the King of England has the
greatest of all veto powers--he can dissolve parliament, which our executive
cannot do.
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of the individual as well as of society, in which civil liberty
essentially consists, require on the one hand the fullest possible protection of the minority, and, on the oilier hand, the
security of the majority that no factious minority or cabal shall
rule over it.
The protection of the minority leads to that great institution, as it has been boldly but not inappropriately
called--the
opposition.
A well-organized and fully protected opposition,
in and out of the legislature--a
loyal opposition, by which is
meant a party which opposes, on principle, the administration,
or the set of men who have, for the time being, the government in their hands, but does so under and within the common
fundamental
law--is so important an element of civil liberty,
whether
considered
as a protecting
fence or as a creative
power, that it would be impossible here to give to the subject
that space which its full treatment
would require.
I have
attempted to do so, and to sketch its history, in my Political
Ethics.
[Book v. chap. 3.]
The elaboration of that which we call an opposition, is an
honor which belongs to the English, and seems to me as great
and as noble a contribution to the treasures of'civil freedom
as the development
of the power of our supreme courts (of
.*he United States and of the different states) to declare, upon
trial of specific cases, a law passed by the legislature unconstitutional and void. They are two of the noblest acquisitions
in the cause of liberty, order, and civilization.
22. The majority, and through it the people at large, are
protected by the principle that the administration
is founded
upon party principles, or, as it has been called, upon a government by party, if by party we mean men who agree on certain "leading general principles in government"'
in opposition to otherg, and act in unison accordingly.
If by party be
understood a despicable union of men, to turn out a certain
set of office-holders merely to obtain the lucrative places, and,
when they are obtained, a union to keep them, it becomes an
z Burke.
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odious.faction
of placemen or office-hunters, the last of those
citizens to whom the government ought to be entrusted.
The
ruinous and rapidly degrading effect of such a state of things
is directly contrary to sound liberty, and serves as a fearful
encouragement
to those who, politically speaking, are the most
worthless.
But freedom of thought and action produces contention in all spheres, and, where great tasks are to be performed and where weighty interests are at stake, those who
agree on the most important principles will unite and must do
so in order to be sufficiently strong to do their work.
Without party administration
and party action, it is impossible that
the majority should rule, or that a vigorous opposition can rise
to a majority and rule in turn. Liberty requires a parliamentary governmcnt, and no truly parliamentary
government can
be conceived of without the principle of party administration.
It became fully developed under George I., or we should
rather say under Sir Robert Walpole.
Under the previous
governments mixed cabinets of whigs and tories were common,
when court intrigues and individual royal likings and dislikes
had necessarily often a greater effect than national views and
interests, to which it is the object of party administration
to
give the sway.
We have to deal with parties, in this place,
only as connected with civil liberty.
For their dangers, their affinity to faction as well as their
existence in the arts, sciences, religion, and even in trades--in
fact, wherever free action is allowed ; for the public inconvenience, and indeed danger, in having more than two parties ; the
necessity that political parties should be founded upon broad,
comprehensive, and political principles; for the galling insolence to which parties in power frequently rise, even in countries like ours ; and for the fact that, in England at least, there
is a manifest disposition to treat measaares and politics in general, as far as possible, without reference to mere party politics ;
as well as for many other important matters connected with
the subject of parties, I must refer to other places. _
t These subjectshave been consideredat length in the PoliticalEthics, Th_
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guarantee

of liberty,

so acknowledged

and common with the Anglican
people
that few think of its
magnitude,
yet of really organic and fundamental
importance,
is the division of government
into three distinct
functions,
or
rather the keeping of these functions
clearly apart.
It is, as has

been

mentioned,

one

of the

greatest

political

blessings
of England,
that from a very early period her courts
of justice
were not occupied
with "administrative
business,"
for instance, the collection
of taxes, and that her parliament
became
the exclusive
legislature,
while the parliaments
of
France

united

a judicial,

legislative,

and

administrative

char-

acter.
The union of these functions
is absolutism,
or despotism
on the one hand, and slavery on the other, no matter in whom
they are united, whether
in one despot or in many, or in the
multitude,
as in Athens
after the time of Cleon the tanner.
The

English

political

philosophers

the necessity
of keeping
stitutional"
government.

have pointed

the three powers
Those, however,

out long ago I

separate
in a "conwho have no other

definition
of liberty
than
that
it is equality,
discard
division,
except,
indeed,
so far as the mere convenience
transacting
business would require.

this
of

We have seen already that a distinguished
French publicist,
Mr. Girardin,
declares himself for an undivided
public power. 2
reader will peruse with advantage the chapter on Party in Lord John Russell's
Essay on the History of the English Government and Constitution, 2d edit.,
London, 1823.
x For instance, Locke. Montesquieu, at a later perlod, is generally considered
the political philosopher who first distinctly conceived the necessity of the division of power. The English practised it earliest and established it most clearly ;
and the French have again given it up, for a time at least, ever since the revolution of x848, nor has it ever been properly carried out by them, their principle
of centralization preventing it. See Pol. Ethics, book ii. e. xxim
2 He has repeatedly given his views, but especially in an elaborate and brilliantly written, but, according to our opinion, superficial paper on the question,
why the repubhc (of 1848) came to a fall. Mr. Girardin and all the French who
believe that liberty exists in the right of choosing the ruler, although once elected
he be absolute, seem entirely to forget that all the generals of the monastic orders
are elective ; that in many orders, even in those of nuns, for instance in the
Ursuhne order, the superiors are elected by universal suffrage,but that no person
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Unit6 d,- pouvoir is the watchword of the French republicans,
and it is the very principle with which Louis Napoleon checkmated them.
It belongs to what may well be called Rousseauism. Rousseau is distinctly against division of power. _ His
Social Contract became the political Bible of the conventionmen, and it has ever since kept a firm hold on the mind of a
very large part of the French people, probably of the largest
portion.
Indeed, we may say that the two great types of
government now existing among the civilized and striving portion of mankind are representative
(or, as the French choose
to call it, parliamentary)
government, which is essentially of
a co-operative character--it
is the government
of Anglican
liberty; and unity of power, the Gallican type.
The French
people themselves
are divided according to these two types.
Mr. Guizot may perhaps be considered as the French representative of the first type. A pamphlet, on the other hand,
on government,
and generally ascrNed to Louis Napoleon,
published not long before the explosion of the republic, for
which it was evidently intended to prepare the public mind,
advocates the unity of power in the last extreme, and as a
truly French principle.
It may be granted that when French publicists and historians speak with undisguised praise of the introduction
of
centralization
and unity of power as one of the greatest
blessings, they may at times mean an organized and uniform
government, as opposed to merely specific protection in antiquity and the middle ages, where tribunes, jurats, and other
officers were appointed to protect certain interests or classes,
somewhat like foreign ministers or consuls of the portions of
society, in times of peace--it is possible that they occasionally
mean something of this sort, without being quite conscious of
has ever claimedthe possessionof liberty for the monks or nuns. Indeed, their
very vowis against it. But "republicanism" has actuallybeen vindicatedfor
the monasticorders. In the same way Rome might be considereda republic
becausethe popeis elective.
' [Centralizationis opposed(I) to divisionof powerbetweenfunctions,(2) to
diffusionof power, Jr local self-government,which is treated of afterwards.]
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the difference;
but, as matters
stand, we who love Anglican
liberty believe that what is now and emphatically
called unity
of power
is unvarnished
absolutism.
It is indifferent
who
wields it.
We insist upon the supremacy,
not the absolutism,
of the

legislature.

We

require

the

harmonious

union

of the

co-operative
whole, but abhor the unity of power.
What the French republicans
demand in the name of the democracy,
kings insist upon in the name of divine right.
Both
loudly protest
against
the "division
of sovereignty,"
which
can only
sophical
divided,

mean

a clear

division

of power;

for what

sense can truly be called sovereignty
and its division
need
not, therefore,

in a philo-

can never be
be guarded

against.
Sovereignty
is the self-sufficient
source of all power
from which
all specific
powers
are derived.
It can dwell,
therefore,
according
to the views of freemen, with society, the
nation only; but sovereignty
is not absolutism.
It is remarkable how all absolutists,
monarchical
or democratic,
agree on
the

unity of power.'
Power, according
to its inherent
nature,
goes
until checked.
The reason
is not that power
of an

evil tendency,

but

because

without

on increasing
is necessarily

it, it would

not

power/
Montesquieu
says:
"It is a lasting
experience
every man who has power is brought
to the abuse of it.
goes

on until

he finds

its limits."3

And

it is so with

be
that
He

"every

x Innumerable officialinstances might be cited. The King of Prussia, when, in
May, I847, he delivered his first throne speech to the united committees of the
provincial estates, which were to serve as a substitute for the expected estates
general, "appealed in advance to his people" against everything we are accuntomed to call-constitutional. " 3,Iypeople does not want a participation of representatives in ruling ....
nor the division of sovereignty, nor the breaking up
of the plenitude of royal power," etc. General Bonaparte wrote to the Directory, May I4, 1796 : "One bad general is even better than two good ones. War
is like government, it is a matter of tact"mwords which Mr. Girardin quotes with
approval, and as an authority for his theory of the best government consisting in
a succession of perfectly absolute single rulers to be appointed, and at pleasure
recalled by universal suffrage.
This I have endeavored plainly to show in the Political Ethics.
3 Esprit des Loix, xi. 5.
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man," because it lies in the very nature of power itself.
The
reader is invited to reperuse
"The Federalist"
on this weighty
subject. _
The unity
dangerous.

of power doubtless
The French
ought

countryman.

He says : "A despotic

of power is despotic)
yeux;) it is uniform
passions to establish
for it.""
Our

dazzles, and thus is the more
to listen to their own great

own Webster,

government

(and all unity

strikes the eye, (saute pour ainsi dire aux
throughout:
as it requires
nothing
but
it, all sorts of people are sufficiently
good
in his speech

on the presidential

protest,

delivered
the following
admirable
passage
on the subject of
which we treat, and on liberty in general--a
passage
which I
give entire, in spite of its length,
because
I cannot
find the
courage to mutilate
it. I have tried to select some sentences,
but it seemed to me like attempting
to break
off some
of a master-work
of sculpture
which has happily
come
to us entire.3
Mr. Webster

said:

preservation
of their
served
by maintaining
sions

of political

"The

first

object

liberty,
and
constitutional

power.

Nothmg

of a free people

limbs
down
is the

liberty
is only to be prerestraints
and just diviis more

deceptive

o1" more

z Mr. Madison's paper on The Meaning of the Maxim, which requires a Separation of the Departments of Power, examined and ascertained. Federahst, No,
xlvii, and sequ.
9 Esprit des Loix, book v. c. 14.
s The speech was delivered in the Senate of the United States on the 7th of
May, x834. If I might place myself by the side of these men, I would refer the
reader to the Political Ethics, where I stated that despotism is sample and coarse.
It is like a block of gramte, and may last in its unchanging coarseness a long
time ; but liberty is organic, with all the delicate vitality of organic bodies, with
development, growth, and expansion. Despotism mayhave accretion, but liberty
widens by its own vital power, and gains in intensity as it expands. The long
duration of some despotisms decides nothing. Longevity of states is indeed a
requisite of modern civilization, but if we must choose, who would not prefer a
few hundred years of Roman hberty to the thousands of Chinese dreary mandarinism and despotism ? Besides, we must not forget that a shoe once trodden
down to a slipper will always serve longer in its slipshod capacity than it did as
a shoe.
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than the pretence

of a desire to simplify .govern-

"The simplest governments
are despotisms; the next simplest, limited monarchies;
but all republics, all governments of
law, must impose numerous limitations and qualifications of
authority, and give many positive and many qualified rights.
In other words, they must be subject to rule and regulation.
This is the very essence of free political institutions.
"The spirit of liberty is, indeed, a bold and fearless spirit;
but it is also a sharp-sighted
spirit; it is a cautious, sagacious, discriminating,
far-seeing intelligence;
it is jealous of
encroachment, jealous of power, jealous of man. It demands
checks; it seeks for guards;
it insists on securities;
it entrenches itself behind strong defences, and fortifies itself with
all possible care against the assaults of ambition and passion.
It does not trust the amiable weaknesses of human nature, and
therefore it will not permit power to overstep its prescribed
limits, though benevolence, good intent, and patriotic purpose
come along with it. Neither does it satisfy itself with flashy
and temporary resistance to its legal authority.
Far otherwise. It seeks for duration and permanence.
It looks before
and after; and, building on the experience of ages which are
past, it labors diligently for the benefit of ages to come.
This is the nature of constitutional
liberty; and this is our
liberty, if we will rightly understand
and preserve it. Every
free government is necessarily complicated, because all such
governments
establish restraints, as well on the power of
government
itself as on that of individuals.
If we will
abolish the distinction of branches, and have but one.branch ;
if we will abolish jury trials, and leave all to the judge; if we
will then ordain that the legislator shall himself be that judge;
and if we place the executive power in the same hands, we
may readily simplify government.
We may easily bring it to
the simplest of all possible forms, a pure despotism.
But a
separation of departments, so far as practicable, and the preservation of clear lines of division between them, is the fundamental idea in the creation of all our constitutions;
and,
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doubtless,
the continuance
of regulated
liberty
depends
on
maintaining
these boundaries."
*
Unity of power,
if sought
for in wide-spread
democracy,
must always
lead to monarchical
absolutism.
Virtually
it is
such

; for it is indifferent

what

the

appearance

or name

may

be, the democracy
is not a unit in reality;
yet actual absolutism existing,
it must be wielded by one man.
All absolutism
is therefore
essentially
a one-man government.
The ruler may
not immediately
take the crown;
the pear may not yet be
ripe, as Napoleon
said to Sieyes;
but it soon ripens,
the avowed
absolute
ruler has far more power than

and then
the king

whose absolute
power is traditional,
because the tradition
itself
brings along with it some limitations
by popular opinion.
Of
all absolute
monarchs,
however,
it is true that "it is the vice
of a pure (absolute)
monarchy
to raise the power so high and
to surround
it with so much grandeur
that the head is turned
of him who possesses
it, and that those who are beneath
him
scarcely
dare to look at him.
The sovereign
believes himself
a god, the people fall into idolatry.
People may then write on
the duties of kings and the rights of subjects ; they may even
constantly

preach

upon

them,

power than the words, and when
one easily forgets his duties, the

but the

situations

have

greater

the inequality
is immense,
the
others their rights."'
Change

z Page I22, vol iv. of the Works of Daniel Webster. I have not transcribed
this long passage without the permission of those who have the right to give it.
To my mind xtappears the most Demosthenian passage of that orator. Perhaps I am biased, because the extract maintains what I have always asserted on
the nature of liberty, and what has shown itself with such remarkable clearness and undraped nakedness in the late French affairs.
Guizot, Essais sur l'Histoire de France, p. 359General Rapp, first aid of Napoleon, gives a good picture of the false position
of an absolute monarch, in his Memoirs, Paris, I832, ch. 2. He says that
"whenever Napoleon was angry, his confidants, far from appeasing him, increased his anger by their representations. ' Your majesty is right,' they would
say : ' such a person has merited to be shot, or disgraced, or discarded ....
I
have long known him to be your enemy. Examples ale necessary; they are
necessary for the maintenance of tranquillity.' When it was required to levy
contributions from the enemy's country and Napoleon would perhaps ask for
twenty thousand, he was advised to demand ten more. If xtwas the question to
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word

applies

to absolute

democra-

cies with equal truth.
Aristotle
says that extreme
democracy
(what we would call democratic
absolutism)
has the character
of the tyrannis
(monarchical
absolutism.)
x This is true, yet
we must add these modifications
: The power of the absolute
monarch,

though

centred

in one

man, according

to theory

is

lent to him by those over whom he rules ; he may be brought
to an account ; but the power of an absolute democracy
is fearful reality, with which
there is no reckoning.
It strikes, and
the strikers
vanish.
Where shall they be impeached?
Even
he who
followed

led

them

him.

is shielded

It is felt to be

by the inorganic
heroic

to oppose

multitude
the

that

absolute

monarch ; it is considered
unpatriotic
or treasonable
to oppose
the absolute
democracy,
or those
people who call themselves
tlle people.
Absolute
monarchs,
indeed, often allow free words.
The
philosopher
Kant uttered remarkable
Frederic
the Great, and Montesquieu

political sentiments
under
published
his Spirit of

Laws under the auspices of Madame de Tencin, the chanoiness
mistress of the Duke of Orleans,
regent of France, and successively

mistress

of many

others.

Montesquieu

was favored

by

levy two hundred thousand men, he was persuaded to ask for three hundred
thousand ; in hqmdatmg a debt which was indisputable, they would insinuate
doubts on its legitimacy, and would often cause him to reduce to a half, or a
third, and sometimes entirely, the amount of the demand. If he spoke of making
war, they would applaud the noble resolution: war alone would enrich France;
it was necessary to astonish the world in a manner suitable to the power of the
great nation. Thus it was that in provoking and encouraging expectations and
uncertain enterprises he was precipitated into continual wars. Thus it is that
they succeeded in giving to his reign a character of violence which did not belong
to him. His disposition and habits were altogether good-natured. Never a man
was more inclined to indulgence and more awake to the voice of humanity. I
could cite thousands of examples."
V_hether Napoleon was good-natured or not need not be discussed here, nor
is it important to state that he was not so weak as represented by Rapp ; but it is
instructive to see how a man hke Rapp, an uncompromising absolutist, unawares
lays bare his own opinion of the character of an absolute monarch, becauso h_
is absolute.
• Pol., v. 9, _ 6; vi. 2, _ 9, I2.
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common

have a sentimental
love for the
Kant nor Montesquieu
would
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than

that

sprightly

theory of liberty.
But
have been suffered to

his sentiments
had there been any fear whatever
that
might pass into reality.
There is an immense
difference

between
admiring
liberty as a philosophical
speculation,
loving her like an imaginary
beauty
by sonnet
and madrigal,
and uniting with her in real wedlock
for better and for worse.
Liberty
is the loved wife and honored
this earthly life, of every true American
no mistress
for sentimental
sport
modic passion,
nor is she for them

companion,
through
and Englishman,
and

or the gratification
of spasa misty nymph with whom

a mortal
falls in consuming
love, nor is she the antiquated
portrait
of an ancestor, looked upon with respect, perhaps
even
with factitious
reverence,
but without
life-imparting
actuality. _

z Since the foregoing chapter was originally written, history has furnished us
with many addmonal and impressive illustrations of some of its contents.
Numerous French writers, anxious to vindicate for France the leadership in the
race of clvihzatlon, yet sadly aware that liberty exists no more m France, have
declared that the essence of liberty exists simply in universal suffrage, or, if they
abandon even the name of liberty, that the height of political civilization consists in two thmgs--umversal suffrageand the code Napoleon, with the proclamation of which it has been stoutly maintained a French army would find the
conquest of England and the regenelation of Italy an easy matter. Once the
principle of universal suffrage established, the French statesmen of the imperial
school demand that everything flowing from it, by what they term severe or
uncompromising logic, must be accepted. This peculiar demand of severe logic
is, nevertheless, wholly illogical, for politms are a means to obtain a high object,
and the application to certain given circumstances is of paramount importance.
We do not build houses, cure or sustain our bodies, by logic ; and a bill of rights
is infinitely more important and intrinsically true than the most symmetrically
logical rights of men. The " severe logic" leads, moreover, diffelent men to
entirely different results, as, for mstance_ Mr. Louis Blanc on the one hand, and
the imperial absolutlsts on the other; and, if universal suffrage, wxthoutguaranteeing institutions, is the only principle of importance, the question presents itself
immediately, Why appeal to it on 1are occasions only, perhaps only once in order
to transfer power, and what does universal suffrage mean if not the ascertaining
of the opinion of the majority ? If this be the object, then we must further ask,
Why is discussion necessary to form the opinion suppressed, and how could Mr. •
de Montalembert be charged with, and tried for,having attacked the principle of
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universal suffrage, in a pamphlet the whole object of which could not be anything else than influencing those who, under universal suffrage, have to give
their votes ? This i_ not "severe logic."
If much has happened and been written since the original penning of this
chapter to illustrate the utter falsity of universal suffrage, naked and pure, we
must not omit to mention, on the other hand, works of merit which have been
written in a very opposite train of thought, by men of great mark, of whom'
Mr. de Tocqueville
deserves particular mention on account of his Ancien
Rrgime.
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XV.

RESPONSIBLE MINISTERS.--COURTS DECLARING LAWS UNCONSTITUTIONAL.--REPRESENTATIVE GOVERNMENT.
remain

indi-

vidually answerable
for his acts, but it is equally important
no act be done for which some one is not responsible.

2 4. IT is not only

that
This

applies
branch

in particular,
of government

necessary

that

every

officer

so far as liberty is to be protected,
to that
which directs the military.
It is impor-

tant, therefore,
that no decree of government
go forth without
the name of a responsible
person;
and that the officers, or single
acts of theirs, shall be tried, when trial becomes
necessary,
by
regular action at law, or by impeachment;
and that no positive
order by the supreme
executive,
even though this be a king, as
in England,
be allowed
as a plea for impunity.
A long ,time
elapsed
before this principle came clearly to be established
in
England.
Charles I. reproved the commons for proffering
their
loyalty to his own person, while they opposed his ministers,
and
measures
in almost
start

which he had personallyordered.
England
in this, as
all else that relates to constitutional
liberty, had the

of the continent

by two hundred

years

and more.*

The

* [The importance of the power of impeachment for obeying a king's unlawful
commands would have been practically destroyed in England, if either a pardon
had been pleadable against impeachment, or the dlssolution of a house of
commons had put an end to proceedings m such sort that a new house must
commence them de nero. The earl of Danby bad been saved for the time by
Charles II., by means of a dissolution of the impeaching parliament, and when a
new parliament revived the proceedings, pleaded a pardon in bar of the prosecution of the case. (1679.) It was decided in the act of settlement of 13 Win. III.
that "no pardon under the great seal of England be pleadable to an impeachment of the commons in parliametxt." The question whether an impeachment
could survive a dissolution was decided, during the impeachment of Warren
Hastings, by very large majorities of both houses in the affirmative. (t79I.)
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were

will
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been

to

the

all

when

present

absolute

servile

position

of government

a house

of

In

unfree
the

be

before

laid

imported
as is the

of

a cabinet

French,
own

of
as

peculiar

they

have

proclamations
to

ministers
''= which

;
shall

dependent

objects

continue

when

his

the

an

a general

principle

officer,

own

are

dis-

decry

the

the

ser-

"in

means

dependent

that

complaints

there

rule,

prevails

relating

superiors.

goods
cannot
case with
us.

2 5. _As

His

attempts

majority.

countries,
act

the

when

in monarchies

new

the

newspapers

representatives,

a parliamentary

against

his

of
and

of

monarchs.

it, and

of

time

were

emperor

of Europe

liberty

ministers,

express

on

continent

the

majority,

tinctly

vice

the

to establish

Responsible

to
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made

a parliamentary

distaste

CIVIL

it

to
An

be

may

tried

be

his

public

duty,

overcharge
before

said

of

a common

that

the

must

duty

on

court,

principle

After sentence on trial by impeachment,
the king can pardon ; and, in fact, the
house of lords, m I715, when six peers, involved in the rebellion of that year,
had been by this process convicted, begged the king to exercise this prerogative,
which he did by pardoning three of the number.
Hallam, ii. 555-57 o. Thus a
king can save his minister from the results of a legal sentence by impeachment,
but not until he stands convicted before the country, and suffers, it may be, a
lifelong loss of reputation.]
t It is sufficiently remarkable to be mentioned here, that Napoleon III., when
the sanguinary eo212_d'_la{ had been perpetrated, supported his demand of a
cabinet exclusively dependent upon the chief of the state, by the example of the
American president, not seeing or not mentioning that congress has a controlling
power.
The following extract of a letter, written by Lord Liverpool to Lord Castlereagh, (October 23, I818,) and taken from Correspondence, Despatches, and
other Papers of Viscount Castlereagh, second Marquis of Londonderry, 12 VOLS.,
London, I853 , is interesting, if we consider how thorough a tory minister Lord
Liverpool was :
" Bathurst's despatch and letter of Tuesday, and my letter of to-day, will pt_t
you entirely in possession of our sentiments upon the present state of the negotiations.
The Russians must be made to feel that we have a parliament and a
public to which we are responsible, and that we cannot permit ourselves to be
drawn into views of policy which are wholly incompatible with the spirit of our
government.
"Ever

sincerely yours,

LIVERPOOL."
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prevails
in Anglican
liberty, that the executive
may do that
which is positively
allowed either by the fundamental
or other
law, and not all that which is not prohibited.
The royal prerogatives
of the
of this principle

English
crown doubtless
made
difficult,
and may occasionally

the evolution
make clear

action upon it still so; but the modern development
of liberty
has unquestionably
tended more and more distinctly
to establish the principle that for everything
the executive
does there
must be the warrant
of the law.
The principle
is of high importance,

and it needs

hardly

to be added

that

it forms

one of

the prominent
elements
of American
liberty.
Our presidents,
indeed, have done that for which many citizens
believed they
had no warrant
in law, for instance,
when General
Jackson
removed
the public
deposits
from the bank of the United
States;
but the doubt consisted
in the question
whether
the
law warranted
the measure
or not.
It was not claimed that
he could
stitution

do it because
of the United

it was nowhere
States declares

prohibited.
that " the

The Conpowers
not

delegated
to the United
States by the constitution,
nor prohibited by it to the states, are reserved
to the states, respectively, or to the people;"
and the principle
which
I have
mentioned
may be considered
as involved
in it; but in the
different
states, where the legislature
certainly
has the right,
as a general
mon welfare
principle

rule, to do all that seems necessary
for the comand is not specifically
prohibited,
x the mentioned

prevails

regarding

the executive.

*

, [Such specific checks on legislative power are coming more and more intt_
use. The people are beginning to distrust the legislatures, as they formerly did
the executives.]
I have already mentioned the judgment given by the French court, with reference to the opening of letters by the police in order to find out the traevs of
offences. I now give an extraet_ and shaI1 itahcize those passages which t_ear
upon the subject above :
" Considering that if, by the terms of existing legislation, and particularly by
art. x87 of the penal code, functionaries and agents of the government, and of
the post-office administration, are forbidden either to suppress or to open letters
confided to the said administlation, this disposition cannot reach the pretcet of
police, acting by virtue of powers conferred upon him by art. Io of the Code of
Criminal Instruction :
I!
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law

fundamental

requires
law

that
there

where
be

some

enacted
autho-

,, Considering that the law, in giving to him the mission to investigate offences,
to collect evidence in support of them, and to hand their authors over to the tribunals charged with punishing them, has not hmzted the means placed at his d_spositzon for attaining that end .'_
"That,
in fact, the right of perquisition
in aid of jndimal instructions as
solemnly affirmed by numerous legal dispositions, and that it is of common law
in this matter:
" That the seizure in questaon was made in order to follow the trace of an
offence; t:_at it resulted in the discovery of useful and zn_ortant facts ; that,
finally, the authors of the said letters have been prosecuted in a court of justice :
" Considering, moreover, that the court is not called u_bon to inqmre into the
origin of documents submitted to this appreciation ; that its mission is merely to
estabhsh their authenticily or thelr sincerity ; that, in fact, the letters m question
are not demed by their authors :
" For these reasons the letters are declared admissible as evidence," etc.
It is pleasing to read by the side of this remarkable judgment so simple a passage as the following, which was contained in an Enghsh paper at the same tlme
that the French judgment was given.
It relates to a London police regulation
concerning eabmen:
"Now, we have no wish to palhate the bad eondnct of a class who at least furnish amusing topics to contemporaries.
By all means let the evils be remedied,
but let the remedy come within the limits of law.
It will be an evil day for
England when irresponsible legislation and police law, even for cabmen, are
recogmzed and applauded by a certain pubbe because in a given example it
happens to be convenient to them.
If the ordinary law is not sufficient, let it be
reformed; but do not leave the making of penal laws to the pohee, and the
execution of those laws to the eorreetional
tribunal of the same authority."-Spectator, April 2, I853.
x They are generally called written constitutions ; but it is evident that the
essential d_stinctmn of constitutions, derived from their origin, is not whether
they are written or unwritten, which is incidental, but whether they are enacted
or cumulative.
The English constitution--that
is, the aggregate of those laws and
rules whmh are considered of fundamental importance, and essentia] in giving to
the state and its government those features which characterize them, or lhose laws
and institutions which give to England her pecuhar political organic being--conmsts
in cumulated usages and branches of the common law, in decismns of fundamental
importance, in self-grown and in enacted institutions, in compacts, and in statutes
embodying principles of political magnitude.
From these the Americans have
Does not this argument from the absence of restriction remind the reader of that
Baron Viereck, who consented to his daughter's marrying the King of Denmark, the
undlvoreed queen hying, and who rephed to an expostulating friend that he could find
no passage in the Bible prohibiting kings of Denmark from having two wives?
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rity which can pronounce
whether
the legislature
itself has or
has not transgressed
it in the passing
of some law, or whether
a specific law conflicts with the superior
law, the constitution.
If a separate body
the constitutionality

of men were established
to pronounce
upon
of a law, nothing
would
be gained.
It

would

the creature

be as much

of the constitution

as the legis-

lature, and might err as much as the latter.
Quis custodiet
custodes ? Tribunes
or ephori ? They are as apt to transgress
their powers
as other mortals.
But there exists a body of
men in all well-organized
polities, who, in the regular
course
of business
assigned
to them, must decide upon clashing
interests,

and do so exclusively

by the force of reason,

according

to law, without
the power of armies, the weight of patronage
or imposing
pomp, and who, moreover,
do not decide upon
principles
in the abstract,
but upon
practical
cases which
involve

them--the

middle

and the pure men
courts of law.
When

laws

men between

of government.

conflict

in actual

cases,

the pure philosophers

These

are

they

must

the

judges--

decide

which

is the superior
that according

law and which must yield ; and as we have seen
to our principles
every officer remains answer-

able

he officially

for what

does,

a citizen,

believing

that

the

law he enforces is incompatible
with the superior
law, the constitution,
simply
sues the officer before the proper
court as
extracted
have

what

added,

has

appeared

expanded,

and

important

or applicable

systematized,

and

to our

then

enacted

circumstances
this

aggregate

; we
as a

whole,
calling it a constttution--enacted,
not by the legislature,
wluch
is a creature of this very constitution,
but by the people.
Whether
the constitution
is
written,

printed,

not tile distinctive
and

by d_tinct

constltutlons

carved

in

feature.
authority,

and those

stone,

or

rememhered

It _s the positive
which

of England

marks

the difference

or ancient

only,

enactment
Rome.

as laws

were

of the whole
between
Although

the

of old, is
at one time,

origin

of our

the telm written

constitutton does not express the distinctive pnnciple, it was nevertheless natural
that it should have been adopted, for it is analogous to the term lex smipta, by
which the enacted or statute law is distinguished from the unenacted, grown, and
cumulative common law. [The distinguishing featme of the English constitution is that the people have no direct voice in saying what it shall be ; the parliament has theoretically
an uncontrolled
power of adding
to or taking away from
the fundamental

laws.']
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having unlawfully aggrieved him in the particular case. The
court, bound to do justice to every one, is bound also to decide
this case as a simple case of conflicting laws. The court does
not decide directly upon the doings of the legislature.
It
simply decides, for the case in hand, whether there actually
are conflicting laws, and, if so, which is the higher law that
demands obedience when both may not be obeyed at the same
time. As, however, this decision becomes the leading decision
for all future cases of the same import, until, indeed, proper
and legitimate authority shall reverse it, the question of constitutionality is virtually decided, and it is decided in a natural,
easy, legitimate, and safe manner, according to the principle
of the supremacy of the law and the independence of justice.
It is one of the most interesting and important evolutions of
the government of law, and one of the greatest protections of
the citizen.
It may well be called a very jewel of Anglican
liberty, one of the best fruits of our political civilization, x
27. Of all the guarantees of liberty there is none more important, and none which in its ample and manifold development is more peculiarly
Anglican, than the representative
government.
Every one who possesses a slight acquaintance
with history knows that a government
by assembled estates
was common to all nations arising out of the conquests of the
Teutonic race; but the members of the estates were deputies
or attorneys sent with specific powers of attorney to remedy
specific grievances.
They became nowhere, out of England
and her colonies, general representatives--that
is, representatives for the state at large, and with the general power of
legislation.
This constitutes one of the most essential differences between the deputative medieval estates and the modern
representative
legislatures--a
government prized by us as one
of the highest political blessings, and sneered at by the enemies
* The ancient jumcla of Aragon had the power of declaring laws unlawful, or
unconstitutional,
as we call it, against the king and estates, but it was done without the trial of a specific case and specific persons.
He was therefore simply in
these cases _.bove king and estates, that i% king himself; and it became necessary
in course of time to suppress this feature.
See Pol. Ethics. vol. ii. p. 281
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at this moment,
as "the unwieldy
I have endeavored
thoroughly

of this important
difference;
of the fact that
is not a substitute
for something
which

better were
of political

the reprewould be

it practicable,
but has its own substantive
value
instruction
and mandates
to the representative,

and of the duties of the representative,
in the Political
to which I must necessarily
refer the reader.
With reference
to the great subject of civil liberty,
one

of

the

main

guarantees

of

government
has its value as an
opinion
organically
passes over
as one of the chief bars against
on the one, and of the masses on
contrivance

by which

it is possible

freedom,

the

;

Ethics,
and

as

representative

institution
by which
public
into public will, that is law;
absolu,tism
of the executive
the other hand ; as the only
to induce

at the'same

time

an essentially
popular
government
and the supremacy
of the
law, or the union of liberty and order;
as an invaluable
high
school to teach the handhng
and the protection
and to instil
the love of liberty;
as the organism
justice, on which all fair laws must
tained;
whole
perfect
ventives

as that sun which throws
government
with a more

by which the average
be based, can be ascer-

the rays of publicity
on the
penetrating
light the more

it becomes;
and as one of the most
of the growth
of centralization
and

efficacious
prea bureaucratic
x

z The term bureaucracy is called by many barbarous, nor has it, so far as I
know, been introduced into dictionaries of great authority. Be it so ; but, while
we have innumerable words compounded of elements which belong to different
languages, a term for that distract idea which is designated by the word Bureaucracy has become indispensable in the progress of political science, because the
thing which must be named has distinctly developed itself in the progress of
centrahzation combined with writing. In spite, therefore, of the want of lexical
authority, it is almost universally used; for necessity presses. I am under th_s
necessity, and shall use it until a better and more acceptable te_n_be proposed.
l_Iandarinism would not be preferable. Mandannism would express indeed a
government by mandarins, by officials, but it would not designate the characteristacs which it is intended to point out by the term bureaucracy, namely, a
government carried on not only by a hierarchy of officials, but also by scribbling
' bureaus. All bureaucracies must be mandarinisms, I take it; but every mandarinism reed not be a bureaucracy. I observe that the French, from whom

I66

OA CIVIL LIBERTY

government--as
that institution without which no clear division of the functions of government can exist.
Before we consider the most prominent
points of a representative government, so far as it is a guarantee of liberty, it
may be proper to revert to two subjects just mentioned.
There was a time when, it seems, it was universally believed,
and many persons believe still, that a representative
government is indeed a very acceptable substitute, yet only a substitute, for a state of things which would be the perfect one, but
which it is physically impossible to obtain at present, namely,
the meeting of the people themselves, instead of an assembly
of their representatives.
A secondary
value only is thus
allowed to the representative
system.
This is a grave error.
Even were it physically or locally possible to assemble the
entire American people and rule by the Athenian
pebble or
by cheirotonia, (the show of hands,) we must still cling to the
representative system as a substantive institution.
The market
government belongs to antiquity--the
period of city-states-not to our period of national states ; and national states have
not only a meaning relating to physical extent of country.
It has been observed that the period of nationalization
of
tribes toward the close of the middle ages was one of the most
important in the progress of civilization and modern political
development, as a period of medieval disintegration
and division would be the necessary effect of denationalization.
Rome
perished of a political bankruptcy, because the ancient citystate was incompatible with an extensive empire. A representative government could alone have saved it; for its recollections and forms of liberty prevented a full-blown centralization,
the only other form which could have given it a Russian
stability.
Constantine, indeed, established a centralized court
government;
but it was then too late. The decree had gone
forth that the vessel should part amidst the breakers.
indeed the term has been received, freely use it, even in their best writings.
It
is to be regretted that we Americans frequently use the French term Bureau for
the old term Board.
There are different associations of ideas connected with
each of these words.
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The market democracy is irreconcilable with liberty as we
love it. It is absolutism which exists wherever power, unmitigated, undivided, and unchecked, is in the hands of any
one or any body of men. It is the opposite of liberty.
The
people, which means nothing more than an aggregate of men,
require fundamental
laws of restraint, as much as each component individual does. Unless we divide the power into two
parts--into
the electing power, which periodically appoints
and recalls, and into the power of elected trustees appointed
to legislate, and who, as trustees, are limited in their power-absolutism is unavoidable.
Absolutism is the negation of protection; protection
in its highest sense is an essential element
of liberty. _ It is the trusteeship that gives so high a value to
the representative
government.
When the Athenians, trying
the unfortunate generals after the battle of Arginus_e, were reminded that they acted an direct contradiction to the laws, they
exclaimed that they were the people; they made the laws,
why should they not have the privilege of disregarding them ?"
Every one feels his responsibility
far more distinctly as
trustee than otherwise.
Let a man in an excited crowd be
suddenly singled out and made a member of a committee to
reflect and resolve for that crowd, and he will feel the difference in an instant.
How easy it would be to receive the most
lavish and most dangerous money grants from an undivided
and absolute multitude I Is it necessary to remind the reader
x To refer to books on such a subject is very difficult ; for it almost comprehends the whole history of modern liberty.
I have treated on many points connected with the representative system, in
the Political Ethics.
The reader will pentse with interest M. Gmzot's Hastoire
des Orlgmes du Gouvernement rep16sentatif en Europe, Paris, 1851. It IS interesting to learn the views of a Frenchman of such celebrity on a subject of
vital interest to us. Regarding the deputative principle, the Histoire de la Formarion et des Progl_s du Tiers-Etat, by Augustin Thierry, Paris, I853, is instructive.
I am sorry that I have not been able to read Mr. George Harris's
True Theory of Representation in a State, London, I852.
[Xen., Hellen., i. cap. 7, § 12, comp. I5. It ought, however, to be remarked
that the Athenians checked the action of the ecclesia by requiring previous action
of the senate, _probouleumata,) and by having laws emanate, in the first insta.t_-_,
not from the ecclesia proper, but from a large committee of the people.]
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as often

toward
a personally
popular
man
Trustees,
carefully
looking
around
they

have

to g_ve an

account

from

false

gratitude

as from any other cause ?
them, and conscious
that

of themselves,

are

not so easily

swayed by ravishing
gratitude.
The trusteeship
in the representative
government
is the only means yet discovered
to
temper the rashness
of the democracy
and to overcome
the
obstinacy
of monarchs.
How necessary
for modern
l_erty
tive government
is--a representative
the whole state, and throwing
liberty

a national'
representasystem
comprehending
over it broadcast--will

appear
at once, if we remember
that local
self-government
exists in many Asiatic
countries,
where, however,
there is no
union of these many insulated
self-governments,
and no state
self-government,
ently see that

and therefore
no liberty.
We shall also preswhere there
is only a national
representative

government
without
as we understand
it.

local

self-government,

there

is no liberty

Nor must we forget two fadts, which furnish us with an im"portant
lesson on this subject.
Wherever
estates
or other
bodies have existed, no matter how great their privileges
were
or how zealously
they defended
their liberties, civil liberty has
not been firmly established
; on the contrary,
it has been lost
in the course of time, unless
the estates
have become united
into some
national
or state representative
system.
are the liberties
of Aragon,
and where is the freedom
many

Germanic

blessings

polities

of England

?
that

It was one of the greatest
favorable

circumstances

Where
of the
political

promoted

t I take here the term national in the sense of relating to an entire society
spread ovel t} e territory of an extensive state, and as contradistinguished from
what belongs to a city-state, or from the system of the middle ages, whlch was
deputative, on the one hand, (see my Pohtical Ethics on Representative System_)
and from a system of juxtaposition rather than of pervading organization, like the
Chinese language compared to our grammatical languages. In this sense, then,
the government of Virginia or New York would be national, although we use the
word in America as synonymous with federal. It were well if we could adopt
a distinct term for national in the first sense. See the note at the end of this
chapter.
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On

the other hand, we find that those governments
which can no
longer resist the demand
of liberty by the people, yet are bent
on yielding
as little as possible, always have tried as long as
was feasible

to grant

provincial

estates

only.

Some

monarchs

of this century
have shown a real horror of national representation, and would
rather have periled their crown than granted
it; yet some
of these
monarchs
have readily
granted
an
urban self-government
of considerable
extent.
Their ministers

and servants

have frequently

self-government
far

more

and

in the

to proclaim

gone
the

"administration"

so far as to extol
idea that

being

left

local

liberty

consists

to the

people,

than in any general
representative
government•
In doing so,
they pointed
to countries
in which the latter, existing
alone,
had brought
no real liberty.
Asia, as was before
stated, furnishes

us with

innumerable

which

are there

neither

instances
a source

nor

of local self-government,
a test

of hberty.

_

True

liberty stands
in need of both, and of a bona fide representative government
largely and mmutely
carried out. 2
z A curious picture of Asiatic local self-government, without any liberty, has
lately been given to the pubhc, m Lieutenant-Colonel C. G. Dixon's Sketch of
Maiwara, g_ving a Brief Account of the Origin and Habits ,)f the Marts, etc,
London, 18 5 I.
National representation is closely connected with the idea of cou_zt_, indispensable for high modern mvihzatlon. Natio_zs and Countries appear to me
so much elements of modern c_vlhzation and of modern hberty that I maybe permitted to give an extract relating to thi_ topic, from nayInaugural Speech in I858 :
"Our government is a feder_d umon. We loyally adhere to _t and turn our
faces from centralizatmn, however brilliant, for a t_me,the lustre of its focus may
appear, however imposingly centred power, that saps self-government, may hide
for a day the inherent weakness of md_tary concentrated polities. But truths aro
truths. It is a truth that modern civihzation stands in need of entire countries;
and it is a truth that every government, as indeed every institution whatever, is,
by its nature, exposed to the danger of gradually increased and, at last, excessive
aeUon of its vital principle. One-sidedness is a universal effect of man's state
of sin. Confederacies are exposed to the danger of sejunction,as unitary governments are exposed t'_ absorbing central power--centrifugal power m the one
case, centripetal power in the other. That illustrious predecessor of ours, from
whom we borrowed our very name, the United States of the Netherlands, ailed
long with the paralyzing poison of sejnncfion in her hmbs, and was brought to
an early grave by it, after having added to the stock of humanity the worsl,ipful
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names of Williamof Orange,De Witt,Grotius,
De Ruyter,and William Ill.
_
There is no German among you that does not sadly remember that his country,
too, fmnishes us with hitter commentaries on this truth ; and we are not exempt
from the dangers common to mortals. Yet, as wasindlcated
just now, the patria
of us moderns ought to consist in a wide land covered hy a nation, and not in a
city or a little colony.
Mankind have outglown the ancient city-state.
Countries are the orchalds and the broad acres where modern civilization gathers her
grain and nutrmous fruits. The narrow garden-beds of antJquity suffice for our
widened humanity no more than the shoit existence of ancient states.
Moderns
stand in need of natlons and of national longevlty, for their literatures and law,
their industry, liberty, and patriotism ; we want countries to work and write and
glow for, to live and to dm for. The sphere of humanity has steadily widened, and
nations alone can nowadays acqmre the membership
of that great commonwealth of our race which extends over Europe and Amerxca.
Has it ever been
sufficiently impressed on our minds how slender the threads are that unite us in
a mere political system of _tates, if we
cords of those feelings which arise from
chng to and to pray for, and ummpeded
"Should we, then, not avail ourselves

are not tied together by the far stronger
the consciousness of having a country to
land and water xoads to move on ?
of so well proved a cultmal means of fos-

tering and promoting a generous nationality, as a comprehensive
university is
known to be?
Shall we never have this noble pledge of our nationality?
All
Athens, the choicest city-state of antiquity, may well be said to have been one
great university, where masters daily met with masters; and shall we not have
even one for our whole empire, which does not extend from bay to bay like little
Attma, but from sea to sea, and is destined one day to link ancient Europe to
still older JA.sia, and thus to help completing the zone of civilization around the
globe ? AI1 that has been said of countries and nations and a national university
would retain its full force even if the threatened cleaving of this broad land should
come upon us. But let me not enter on that topic of lowering political reality,
however near to every citizen's heart, when 1"am bidden by you to discourse on
political philosophy, and it is meet for me not to leave the sphere of inaugural
generalities."
historian kno_s that William of Orange, the founder of the Netherlands'
republie.'had much at heart to induce the cities of the new union to admit representatives of the country; but the "sovereign" cities would allow no representatives unless
noblemen to the farmers and land-owners, who, nevertheless, were taking their full
share in the longest and most sangmnary struggle for independence and liberty ; but
the following detail, probably, is not known to many. The estates of Holland and
West Friesland were displeased with the public prayers for the Prince of Orange,
which some high-calvinistic mlmsters were gradually introducing, in the latter half of
the seventeenth century, and in 1663 a decree was Issued ordaining to pray first of all
"for their noble high mlghtmesses, the estates of Holland and West Frlesland, as the
true sovereign, and only sovereign power after God, in this province; next, for the
estales of the other provinces, their allies, and for all the deputies in the assembly of
the States General, and of the Council of State."
"Separatlsmus,'
as German histonans have called the tendency of the German
princes to make themseI_es as independent of the empire as possible, until their
treason against the country reached "sovereignty," has made the political history of
Germany resemble the river Rhine, whose glorious water runs cut m a number of
shallow and muddy streamlets, hasung lost its Imperial identity long before reaching
the broad ocean.
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REPRESENTATIVE
GOVERNMENT,
ERTY.--DIRECT
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CONTINUED.--BASIS
INDIRECT
ELECTIONS.

OF

PROP-

28. THE prominent
points of a national
representative
government, considered as a guarantee of liberty, consist in
the representative
principle, that is, the basis of representation
and the right of voting for the representative, in the election
laws, in the fact that those and those only who have the right
to vote do vote, (hence the irriportance, and, I believe, the
necessity, of registration laws,) and in the organization of the
representative legislature, with its own protection and liberties.
All that we can say regarding the requirements of Anglican
liberty with reference to the principle of representation,
is that
it be a broad or popular one. Universal suffrage cannot be
said to be an Anglican principle, whatever the American vie,lv ,
of which we shall treat by-and-by, may be. The application
of the principle of a wide popular representation,
however, or
an extensive right of voting, has constantly though slowly
expanded in England, and continues to be expanding.
The English, not allowing universal suffrage or indeed a
representation
based upon numbers alone, require some limit
beyond which the right of voting shall not go. x This limit is,
* [The system
and absurd
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gives the right of voting, but it is not the basis of representation.
¢
tion,

When it is maintained in modern times that property ought
to be the basis of representation,
or it is asserted that the
English constitution is founded on property, an inappropriate
term is used, which carries along with it erroneous associations
householders

resident in the place, paying rates and not receiving relief from the

parish
]?z t_e counties several
freeholders, vlz : copyholders and
will paying a rent of 5oL a year.
The more recent bill of 1867,

classes wele added to the old folty-shitling
leaseholders for terms of years, and tenants at
(See May, i. chap. 6.)
for reforming representation, contains among

other provisions the following of principal nnportance.
the boroughs any full-aged man not legally incapacitated

(i) The fianchlse.
Ia
can vote in parliamentary

ar_l municipal elections, who has been for twelve months an inhabitant, as owner
or tenant, of any dwelhng-house,
has been rated to rates for the lehef of the
poor, and paid his rates like others; but no joint occupier can vote. Also the
vote is given to every lodger in the boroughs who is sole tenant of a dwellinghouse of the clear yearly value of xoL or upward, has resMed there twelve months
before the last day of July of any year, and put m a claim to lie re;zlstered.
In
the counties, any man of similar statu_ can vote, who is seised in law or at equity
of any lands or tenements of freehold, copyhold, or any other tenure, for his own
_r anothel's hfe or any lives, of the clear yearly value of not le_s than 5l. He
also has the vote who Js lessee or assignee of lands, on any tenure, for the unexpired residue of any term originally created for a period of not le_s than 60
years, of at least 5/. net yearly value ; and again, one who aee¢tpies lands of the
ratable value of I2z'. or ovel, has been rated and pa_d rates. (2) Distribution
of seats m parliament.
No borough having in I86I a population of less than
Io,ooo could return more than one member. 38 boroughs weie thus reduced, Io
new boroughs were created, 3 clt_es returned thlee membms m_tead of two, 2 old
boroughs returned two instead of one, I borough was divided into two, and 13
counties were subdivided so as to return 35 members.
(3) In London no one
can vote for more than thlee, and in places where three membms are returned, no
one can vote for more than two.
In 1872, ballot, with nomination of candi.
dates, was introduced.
The balloting has some rather troublesome formalities.]
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in almost all discussions on this subject.
When we say that
population is the basis of representation, we mean indeed that
one representative
is chosen for a distinct number of represented citizens, and that therefore a large population should
have more representatives
than a small one; but when it is
said that property is or ought to be the basis of representation, we mean in almost all cases nothing more than that a
certain amount of property or revenue is required to entitle a
man to vote.
The Roman constitution ascribed to Servius
t
Tullius was really founded upon property, because the six
classes of cltizens actually took a share in the government of
the state in proportion to the property they held. I Thus likewise there is a partial representation
of property prescribed
by the constitution of South Carolina, for the composition of
the state senate, inasmuch as the small but wealthy divisions
of the lower part of the state elect a number of senators
disproportionately
large compared to the number of senators
sent from the upper districts of the state, which are very
populous and possessed of proportionately
less property. This
was at least the case when the constitution was adopted."
What is really meant when it is said that a constitution
ought to be founded on property, is this: that a minimum
amount of property ought to be adopted as the last line beyond which no suffrage ought to be granted, but not that a
capital of a million or the possession of a thousand acres of
land ought to be qentitled to a greater share in government
than the possession of a few thousand
dollars.
It is meant
that we seek for a criterion which will enable us to distinguish
those who have a fair stake in the welfare of the state from
those who have not. But here occurs at once the question :
Is this criterion in our age any longer safe, just, and natural,
which it may be supposed to have been in former ages?3 Are
" [But it was majority of centuries, and not of votes, which determined an
election.]
2 lit is perhaps needless to say that great changes havebeen made in the constitution of this state since the end of the war in I865. ]
s [There are multitudes in the United States who still believe that universal
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there not thousands of men without property who have quite
as great a stake in the public welfare as those who may possess
a house or enjoy a certain amount of revenue ? This criterion
becomes an actual absurdity when by property landed property only is understood.
It was indeed in the middle ages
almost the exclusive property of lasting and extensive value;
but nothing has since changed its character more than property itself.
This whole question is one of vastest extent,
and emphatically belongs to the science of politics and real
statesmanship.
In regard to the subject immediately in hand,
we have only to repeat that an extensive basis of representation is doubtless a characteristic element of Anglican liberty.
29 . As important as the basis of representation--indeed,
in many cases more important--is
the question whether there
shall be direct elections by the people, or whether there shall
be double elections; that is to say, elections of electors by the
constituents, which electors elect the representative.
It may
be safely asserted that the Anglican people are distinctly in
favor of simple elections.
Elections by electing middle men
deprive the representation
of its directness in responsibility
and temper; the first electors lose their interest, because they
do not know what their action may end in ; no distinct candidates can be before the constituents
and be canvassed by
them, and, inasmuch as the number of electors is a small one,
intrigue is made easy.
The fact that a double or mediate elec_on foils in a great
degree the very object of a representative
government, is sc
well known by the enemies of liberty, that despotic governments, unable to hold their absolute power any longer, have
frequently struggled hard to establish universal suffrage with
double election.
An intention to deceive, or a want of
acquaintance with the operation of the principle,
the measure.'
I believe that neither American

must explain
nor English-

suffrage is the root of all our political evils. In one state at least--Connecticut
---the capacity to read is made a condition for being made a "fleeman."]
t According to the present constitution of Prussia (I859) there is universal
suffrage for the election of a certain number of electors, and in addition a
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man would think the franchise worth having were double
elections introduced, and so decidedly is the simple election
ingrained in the Anglican character, that in the only notable
case in which a mediate election is prescribed in America,
namely, the election of the President of the United States,
the whole has naturally and of itself become a direct election.
The constitution is obeyed, and electors are elected, but it is
well known for which candidate the elector is going to vote,
before the people elect him. There is but one case, of old
date, in which an elector, elected to vote for a certain candidate for the presidency, voted for another, and his political
character was gone for life ; while in the month of November,
I856, the legislature
of South Carolina, the only legislature
in the United States which has retained for itself the election
of presidential electors, actually "instructed"
the electors to
vote for Mr. Buchanan, and in the state of Pennsylvania
committees belonging to different parties or sections of parties
agreed upon certain "Union Electoral Tickets" for the election of electors, to satisfy the claims of the different voters.
These instances, and many more might be given, show how
the principle of a double election has been wholly abandoned
in the election for the president, although the form still exists.
Civil liberty demands a fair representative
system;
the
latter requires that the representatives
really represent the
people, which is by no means necessarily obtained by simple
universal suffrage.
Indeed, it is one of the highest problems
of political philosophy on the one hand, and of genuine statesmanship on the other, to establish, combine, and, as circumstances may require, to change the basis of representation.
In England we find that a large number of persons lately
urged an additional "representation
of education."
Essential
representation
requires a fair representation
of the minority,"
which, until now, has been obtained, in the system of Anglican

graduated propertyqualificationfor the electionof other electors,whowith the
formerelect representatives.
, See Political Ethicson Oppositionand Representatives.
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liberty,
by making election
districts
sufficiently
small,so that
persons of different political opinions would be elected, and by
discountenancing
"general tickets."
It might be supposed
that the most consistent method, opposite to the "general
ticket," would be to make election districts so small that each
elects but one person, as the present constitution of the state
of New York prescribes ; _ but practice, it seems, does not bear
out this supposition in the mentioned state. When election
districts are very small, many citizens whom it is most desirable to see in the legislature
decline contending with paltry
local interests and jealousies.
And here it may be mentioned
that a marked difference between England and America consists in the fact that in the first-mentioned
country voters
may take their representative
from any portion of the country, while in America the principle prevails, we believe universally, that the representative
must be a resident in his constituency, which is an additional reason that election districts
ought not to be too narrow."
But the idea of representing
the minority in a more direct
manner than by a minority in the house of representatives
has been much discussed of late in [England, and, to judge
from the journals of the day, there seem to be many persons
who believe that this could best be obtained by obliging each
voter to vote for a number of representatives
less than the
whole number, to be sent to parliament, for instance, for two
members, if three are to be sent there, or for three, if five are
to be sent. This novel feature seems to have been actually
adopted in some colonial constitutions.
No one is able to say
how such a principle may operate in certain conditions of the
voters, but, as a general principle, it would seem injudicious,
inoperative toward the desired object, and not Anglican.
Another method was adopted to secure the representation
of the
' I859.
[A resident not necessarilyin the district,but in the statewhich he represents. "No personshall be a representative. . . who shall not, when elected,
be an inhabitant of +hatscalein which he shall be chosen." Constit.,art. L
sect. 2, 2.]
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minority, in the so-called Ruatan Warrant, in I856.
In this
instrument every voter received the right to give, if four representatives are to be elected, all four votes to one person, or
three to one and one to another, or to cast his four votes in
equal halves for two persons.
This is legalizing, and indeed
intensifying, the voting of" plurnpers," ' as it is vulgarly called
x [The subject of representing the minority--so important in a country where
government by party prevails--has,
since Dr. Lieber published his second edition
of this work, been much discussed, and already has a large literature of its own.
I have caused two notes of the author's, which of course could not duly present
the subject to the reader, to be omitted, and have put into their place a simple
account of the methods which have been suggested for attaining this end, with
the briefest possible comments. I mention--I,
the limzted vote--i.e,
the vote for
a less number of names than there are places, as for two when three persons
are to be chosen.
This method was introduced into the bill of I867 for leforming representation m Great Britain.
2. The cumulative vote, where the voter is
allowed to cast all or more than one at least of his votes for one person--eg.,
to
cast two, three, or four for one candidate, or to divide them among several. This
plan is especially applicable when the practice of voting by general tickets prevails. 3" The election by hsts, a Swiss plan, according to which a certain number of lists of candidates, as many on each list as there are representatives in all
in a district, are prepared beforehand, and each voter votes for one of these lists.
The representatives
are selected from each of these lists according to the ratio of
the votes on each llst to the entire number of votes--e.g'., if there are four hsts,
and xo,ooo voters, and 4000 votes for one list, 3o00 for another, 2oo0 for a third,
Iooo for a fourth, then 4, 3, 2, I would be returned as representatives
from the
several lists. 4 Preferential votzng, or Mr. Thomas Hare's plan, in a book first
published in 1859 , and which has gone through four editions. This planhas been
advocated by J. S. Mill in his Representative
Government,
chap. vii., and by
other persons of note.
This plan provides that each voter or elector may vote in
the order of preference for a number of persons, not confining himself in his selections to his own locality.
When the votes are counted, the person having a
number of votes larger than the electoral quota, that is, larger than the number of
voters divided by the number of representatives, is elected, and all the votes for
him above the quota are carried down to the next person on the list needing them
m order to be elected.
The somewhat puzzling details of this plan must be
passed by. Its advantages are that it gives a fair chance to all interests and
classes of thinkers to unite, although dispersed over a state or country; and no
elector would be represented by one whom he had not chosen.
5. Substitute
voting. Candidates may cast surplus votes, or those over the electoral quota, and
insufficient votes, or those under, and may thus fill up the places which have not
been filled by the voting of the electors.
6. Proxy _otzng, by which a repre_ntative may cast as many votes as he receives multiples of the electoral quota.
I2
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generally

considered

unfair

and dishonest,
and which it would be just and right to provide
against by our constitutions.
Each ballot ought to contain as
many
ought
the

names as representatives
to be thrown
out.

It does not seem
representative,

former
from
dies, another

are to be voted

if not, it

to be the Anglican
principle
to elect, with
his substitute
in case of absence
of the

the legislature.
If a representative
resigns
or
is elected;
if he absents himself, the constituents

lose his vote.
It seems that representation
direct a relation
to admit
of a substitute
for conventions
They do not

for;

is considered
beforehand.

too
Yet

it is customary
in America to elect substitutes.
allow of sufficient
time for a new election.
On

the continent
of Europe, su/)plfans
are immediately
elected.'
As a matter bf historical
curiosity,
I would direct attention
to the

circuitous

ways

and

multiplied

elections

by which

it

was frequently
attempted
in the middle
ages to insure an
impartial
or pure election.
The master
of the Knights
of
Malta was elected by no less than seventeen
consecutive
elec
tions of electors,
each election connected
with oaths; 2 and the
Doge of Venice was elected by nine different acts, namely,
elections
alternating
with four acts of drawing
lots,3 with
addition
of collateral
votings.

five
the

These plans admit of some modifications. There might, for instance, be an
aliquot part of the number of representatives chosen from localities, and the rest
chosen fi'om the state at large on Mr. Hare's plan.
All of these plans, which imply voting for persons outside of a small area, reqmre more knowledge of men than belongs to the great majmlty of voters under
a system of universal suffrage ]
x We elect substitutes for executive officers. The Roman custom was to take,
in case of need, the predecessor of the failing incumbent, a principle adopted, at
least in former t_mes, in Geneva and other cities. [When a consul or tribune
died, the surviving colleague, or colleagues, at first co-op_'atedanother. Alterwards a colleague was chosen, (suffedus.) When inferior magistrates died or
resigned, the superior held tim comma to fill his place. See T. Mommsen, R_m.
Staatsr., vol i. p I6I.]
Vertot's H_story of the Knights of Malta, folio edition, London, I728 , vol
ii., Old and New Statutes.
3 Daru, Histoire de Venise, Paris, I82I, vol. i.
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30. The representative
principle farther requires that the
management of the elections be in the hands of the voters, or
of a popular character; that especially the government do not
interfere with them, either in the election bureau itself, or by
indecently proposing and urging certain candidates; that the
house for which the candidates are elected be the sole judge Qf
the validity of the election, and that the opening of the poll
do not depend upon the executive, which by mere omission
might prevent the entire election in order to exclude a distasteful citizen from the house.
The beginning of an election, the appointment of managers,
the protection of the minority in this matter, and the conscientious counting of votes, where the ballot exists, are always
matters of much interest and of great practical difficulty, to
all those who have not traditionally learned it. Collections of
electron laws are therefore very instructive;
and the labor of
giving birth to an election with nations unaccustomed to liberty
is very great. Mr. Dumont gives some instructive and amusing
anecdotes, relating to the first French elections, in his Memoirs
of Mirabeau.
The English law is that all the military must leave the
place where an election is going on, and can only enter it
when called in by the town authorities or the justices of the
peace, in case of riot.
The British house of commons is the sole judge of the
validity of elections; and the same office is assigned to the
house of representatives by the American constitution. *
One of the gravest charges against the Duke of Polignac
and his fellow-members of the cabinet, when they were tried
for their lives after the revolution of I83O , was that they had
allowed or induced Charles X. to influence certain electors, by
letter, to elect government
under the late so-called
' A full
be found

statement

of all the laws

in Stephens's

De Lolme,

candidates ; while the government
republic openly supported certain
relating
Rise

and

and Story's Commentalles
on the ConsUtution
stitutional
law _n these subjects.

to these

guarantees

Pregreqs

of the British

of the United

in England

States

will

Const*tutmn
gives

our con
*

;
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candidates,

and

bishops

wrote

then,

and have since sent, solemn pastoral
letters, calling on their
flocks to elect men of certain political
color.
It is wholly indifferent to decide here whether
peculiar
circumstances
made
this interference
liberty.

necessary.

31. Representative
they must be freely

I simply

bodies must
chosen, neither

maintain

that

it is not

be free.
This implies
that
under the threat or violence

of the executive,
nor of the rabble or whatever
portion of the
people;'
that when met, they are independent
of the threat
or seduction
of the executive,
or of the mob, armed
or not
armed;

that they

body;
and
within
the
elaboration

are protected

by the

law as a representative

that a wise parliamentary
law and usage
body, the rights
of each representative
of the law.

Representative
through
which

legislatures
public opinion

cannot
passes

protect,
and the

be truly the organisms
into public will, nor can

they be really considered
representative
bodies, if the members, or at least the members
of the popular
branch,
are not
elected for a moderately
short period
only;
if the legislature
does not sit frequently
; if the elections
for the popular branch
are not for an entire renewal of the house;
and if the member
is made answerable
for what he says in the house to any
or any power besides the house to which he belongs.

one

What a moderately
short period or the frequency
of sessions
means,
cannot, as a matter
of course,
be absolutely
stated.
Fairness
must

and

practme,

necessarily

settle

as well

as the

these

points.

character
England

of the
had

times,
a law

x Fearful cases to the contlary have happened in France and our own country.
In the former country a court of justice decided against a person, because, not
being the government candtdate, he had dared to print and dlsmbute his own
ticket. Mr. de Montalembert made a speech against the abuse, whereupon
the minister of the Interior, Mr. Bfllault, formmly a socialist, issued a circular
to the prefects, instructing them, April, I857, how to conduct themselves
regarding the distribution of election tickets. In our country sanguinary troubles
have occurred in New Orleans and Baltimore, in October, 1857, which called
forth proclamations of the governors that revealed a frightful state of things.
And these crimes at elections were not restricted to the two mentioned cities.
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that, from the year I696 , each parliament
should not last
longer than three years, but in I716 the septennial bill was
carried, under a whig administration,
forced to do it by the
intrigues of the tories, who were for bringing back the
Stuarts. ' This law has ever since prevailed;
but even Pitt
called it, in I783, one of the greatest defects in the system
of popular representation.
Chatham, his father, had expressed
himself against it 2 before him, and it would really seem that
England will return, at no distant time, to a shorter period of
parliaments.3
When Count Vill_le, m I824, was desirous of diminishing
the liberal spirit of the French charter, he introduced
and
carried a septennial bill, which was, however, abolished in 1830
by the "July revolution."
Parliaments for too short a period
would lead to a discontinuous
action of government, and unsettle instead of settling;
hence they would be as much
against liberty as too long ones. In America, two years have
become a pretty generally adopted time for the duration of
legislatures.
It is a remarkable
fact that the people in
America feel so perfectly safe from attacks of the executive
that, in several states, where the constitutions
have been
revised, a fundamental
law has been enacted that the legislature shall not meet oftener than every two years.
This is
"to avoid expense and over-legislation.
The general principle
remains true that "parliaments ought to be held frequently,"
as the British Declaration of Rights and Liberties ordains it.
The Constitution of the United States makes the meeting and
dissolution of congress entirely independent of the executive,
and enacts that congress shall meet at least once in every
x [For the triennial bill of the Long Parliament, Feb. 16, I64I, and its repeal
in I664, but with the provision continued that parliaments should not be intermitted for more than three years, see Hallam, ii. pp. I3I , 447. The government could not be camed on with an annual session of parliament.
Nothing
kept the estates on the continent from afit development
long intermissions of their sittings.]

so much as frequent and

2 Volume ii. page 174, of Correspondence
of William Pitt, Earl of Chatham.
$ I have given a sufficiently long account of the Septennlal Bill, under this
head, in the Encyclopaedia Atnerlcana.
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year, on the first Monday in December, and that the house
of representatives
shall be entirely renewed every second
year.
As to the irresponsibility of members for their remarks in
parliament, the Declaration of Rights enacts "that the freedom
of speech, and debates or proceedings in parliament, ought not
to be impeached or questioned in any court or place out of
parliament."
This was adopted by the framers of our const_tution, in the words that "for any speech or debate in either
house, they [-senators and representatives]
shall not be questioned in any other place. ''_
32. A_ farther and pecuhar protection
is granted to the
members of the legislature, both in the United States and in
England, by protecting them against arrest during session, except for certain specified crimes.
The English house of commons "for the first time took upon themselves to avenge their
own _njury, in I543) '2 when they ordered George Ferrers, a
burgess who had been arrested in going to parliament, to be
released, and carried their point.
"But the first legislative
recognition of the privilege was under James I." a The Constitution of the United States enacts that senators and representatives
shall "in all cases, except treason, felony, and
breach of the peace, be privileged from arrest during their
attendance
at the session of their respective houses, and in
going to and returning from the same."
z Free dxscussion on all things that appear important to the representatives is
a right which was obtained after hard struggles, and only m compalatively recent
times.
Ehzabeth repeatedly warned the commons, in no gentle terms, not to
meddle with high matters of state, whlch they could not understand.
James I.
and Charles I. did the same.
A similar sprat is now visible on the continent of Europe in unfree or half-free
countries.
In the bed of justice, held m I6O2, Louis XIV., then fourteen years
old,'forbade
his parliament [which, however, was propelly a judicial body] to
dehberate on government and finance or upon the conduct of the ministers of
his choice, and forbade its members to assume too sumptuous habits in the
palaces of the great.
Chevenix, on Nat. Charact., vol. ii. p. 5xo.
Hallam, Hist. of English Constitution, 5th edit., vol. i. p. 268.
3 Ibidem, vol. i. p. 303 .
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33. It is farther necessary that every member should possess
the initiative, or right to propose any measure or resolution.
This is universally acknowledged and established where Anglican liberty exists, not by enactment, but by absence of prohibition, and as arising out of the character of a member of the
legislature
itself. In most countries not under the regis of
Anglican liberty, this right of the initiative has been denied the
members, and government, that is, the executive, has reserved
it to itself. So has the so-called legislative
corps of the
present French empire no initiative.
Napoleon III. took it
to himself exclusively,
immediately
after the coztp d'Hat.
The French legislative corps has indeed not even the privilege of amendment;
it has not the right of voting on the
ministerial estimates, except on the whole estimate of one
ministry at once.* In some countries, as in France under the
charter of the July revolution, the initiative is vested in the
houses and in government;
that is to say, the government, as
government, can propose a measure through a minister, who
is not a member of the house.
In England no bill can be
proposed by the executive as such, but, as every cabinet minister is either a peer or must contrive to be elected into the
commons, the ministers have of course the right of the initiative as members of their respective houses.
The Constitution
of the United States prohibits any officer of the United States
from being a member of either house, and the law does not
allow the members of the administration
a seat and the right
to speak in the houses.
Some think that a law to that effect
ought to be passed.
The representatives of our territories are
in this position; they have a seat in the house of representatives, and may speak, but have no vote. A minister had the .
right to speak in either house, under the former French charters, in his capacity of cabinet minister, whether he was a
member of the house or not. Whenever the executive of the
United

States is desirous

to have a law passed, the bill must

' Why, indeed, it is called legislative corpsdoes not appear. Legislative
corpsewouldbe intelligible.

I84
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be proposed by some iriend of the administration
member of one or the other house.

who is a

It has been mentioned already that the initiative of money
bills belongs exclusively to the popular branch of the legislature, both in the United States and in England, by the constitution in the one, and by ancient usage, which has become
a fundamental principle, in the other.
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34. IT is not only necessary that the legislature be the sole
judge of the right each member may have to his seat, but
that the whole internal management and the rules of proceeding with the business belong to itself. It is indispensable that
the legislature possess that power and those privileges which
are necessary to protect itself and its own dignity, taking
care, however, that this power may not, in turn, become an
aggressive one.
In this respect are peculiarly important the presiding officer
of the popular branch, or speaker, the parliamentary
law, and
the rules of the houses.
The speaker of the English commons was in former times
very dependent on the crown. Since the revolution of 1688
his election may be said to have become wholly independent.
It is true that the form of obtaining the consent of the monarch is still gone through, but it is a form only, and a change
of the administration would unquestionably
take place were
the ministers to advise the crown to withhold its consent.
Were the refusal insisted on, disturbances would doubtless
follow, which would end in a positive declaration and distinct
acknowledgment
on all hands that the choice of the speaker
"belongs, and of right ought to belong," to the house of commons.
There is no danger on that score in England, so long
as a parliamentary
government
exists there at all.
The
growth of the commons' independence
in this respect is as
interesting a study as it is historically to trace step by step
any other expanding branch of British liberty.
The Constitution

of the United States says that "the

house
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shall choose their
speaker
and
chosen,
he is speaker,
without

other omany other

The
charter
granted
by Louis
XVIII.
of France
prescribed
that "the president
of the chamber
of deputies
is
nominated
by the king from a list of five members
presented
by

the

chamber."

This

183o , and the charter
dent
of the chamber
chamber
itself at the

was

altered

by

the

be added that, according
to the "constitution
the emperor
of the French
simply appoints
the "legislative
corps."
In all the states
speakers

are within

revolution

of

then adopted
decreed
that "the
presiof deputies
is to be elected
by the
opening
of each session."
It need not

the exclusive

of the empire,"
the president
of
of the Union
the

appointment

of the

houses

In the British
colonial
legislatures
the speaker
must be confirmed by the governor,
but, as was observed
of the speaker of
the commons,
if consent were refused
it would be a case of
disagreement

between

the

administration

and the

legislature,

which must be remedied
either by a new administration
new housemthat
is, by new elections.
The presiding
dependent
upon

officer
it.
In

of the upper house
England,
the chief

the lord chancellor
or keeper
house
of peers.
There seems

or a

is not made thus
officer of the law

of the seals, x presides
over the
to be a growing
desire in Eng-

z A keeper of the seals, whom usage does not require to be a peer, is now appointed as the chief officer of the law, only when, for some reason or other, no
lord chancellor is appointed. The keeper of the seals, nevertheless, presides in'
the house of lords, or "sits on the woolsack." The chancellor is now always"
made a peer if he is not already a member of the house of lords ; and he is always
a member of the cabinet. This mixture of a judicial and polmcal character is
inadmissible according to American views ; yet it ought to be remembered, as an
honorable fact, that no complaint of partiality has been made in modern times
against any lord chancellor in his judicial capacity, although he is so deeply
mixed up with politics. Lord gldon was probably as uncompromising, and perhaps as bigoted, a politician as has ever been connected with public affairs, but I
am not aware that any suspicion has existed on this ground against his judicial
impartiality. There is at present a traditional fund of uncompromising judicial
rectitude in England which has never been so great at any other period of her
own history or excelled in any other country.
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to separate
the lord chancellor
from the cabinet
At present
he is always a member
of the adand, of course, leaves his office when the cabinet
belongs

goes

out.

It

will

be

an

interesting

to determine
who shall preside
over the lords,
thus desired by many should take place.
United
States senate
is presided
over by the

if the
Vice-

of the United
States, who is elected
by the Union
as the President
is. It must be observed,
however,
chancellor
on the woolsack,
and the Vice-President

of the United
States as president
of the senate, exercise no
influence
over their
respective
legislative
bodies,
that can
in any degree be compared
to that of the speakers
over their
'houses.
The American
senate and the British house of lords
allow but very little
the presiding
officer,
do so._

power, in regulating
and appointing,
who interferes
only when called upon

to
to

The power of the houses of parliament over persons that
are not members, or the privilegesof parliament,or of either
house, so faras they affectthe libertyof individualsand the
support of theirown power, constitutewhat is called parliamentary law--an important branch of the common
law. Like
allcommon
law, itconsistsin usage and decisions; there are
doubtful points as wellas many firmlysettledones. It must
be learned from works such as Hatsell's Precedents,etc.,
Townsend's History of the House of Commons,
As a general remark, it may
liberty in England,
the jealousy

and others.

be stated that, with the rise of
of the house of commons
also

t This difference in the position of the presiding officers appear% among other
things, from the fact that the members of the house of lords address "My lords,"
and not the chancellor, while usage and positive rules demand that the member
of the other house who wishes to speak shall address "Mr. Speaker," and
receive " the floor" from him. The chancellor would only give the floor if appealed to in ease of doubt. In the United States senate, the president of the
senate is, indeed, directly addressed, although occasionally " senators" have been
addressed in the courseof a speech, That body, however, appoints its committees, and leaves little influence to the presiding officer, who, it will be remembered, is not a member of the senate, and has a casting vote only.
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rose, and continued
during the period of its struggle
with the
executive;
and that, as the power of the house has become
confirmed

and

acknowledged,

the

jealousy

of the

house

has

naturally
abated.
I very much
doubt whether
at any earlier
period the committee
of privileges
would have made the same
declaration
which it made after Lord
Cochrane,
in 1815,
had
been arrested by the marshal
of the king's bench, while sitting
on the privy
councillor's
bench
in the house of commons,
prayers

not

yet

having

been

read.

The

committee

declared

that
"the
privileges
of parliament
did not appear
to have
been violated
so as to call for the interposition
of the house.'"
The two American
houses
naturally
claim the "power
of
sending
for persons and papers and of examining
upon oath,"
and they have also exercised
the power of punishing
disturb
ances of their debates
by intruders,
and libellers
of members
or whole houses.
But no power to do so is explicitly
by the Constitution
of the United States?
Of

far

procedure

greater
and that

importance
usage

which

is

the
has

body
gradually

of

the
grown

conferred
rules

of

up as a

part of common
law, by which the dispatch
of parliamentary
business
and" its protection
against
impassioned
hurry
are
• I would refer the general reader, on this and kindred subjects, to the article
Parhament, in the Pohtlcal Dictionary, London, 1846.
2 This is not the place for discussing the doubts which some have entertained
regarding the power of the houses of congress to do that which is possessed by
every court of justice, though the lowest, namely, to arrest and punish dlsturbel,.
The doubt is simply on the ground that it has not been conferred. But there are
certain rights which flow directly from the existence of a thing itself, and some
that are the necessary consequence of action and life, and without whlch neither
can manifest itself. A legislative body without the power of sending for pelson_
to be examined by commlttees would be forced to |e islate, m many cases, in
the dark. It is true that legislative bodies have become tyranmcal ; but it must
not be forgotten that wherever, in the wide range of history, any struggle for
liberty has taken place, we find that a struggle to establish the habeas corpus
principle has always accompanied it, and that this struggle for securing personal
libertyls always against the executive. I do not remember a single case of an
established and separate guarantee of personal hberty against parliamentary
violence.
The reader is referred to Mr. Justice Story's Comm. on the Const. U. S., chap.
xii., and to Chancellor Kent's Commentaries.
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secured,
and by which the order and freedom of debate, fairness, and an organic gestation
of the laws are intended
to be
obtained.
Parliamentary
practice,
or rules of proceeding
and
debate, such
ently of the

as have been developed
by England,
independexecutive,
and, like the rest of the common
law,

been carried over to our soil, form a most essential
part of our
Anglican
constitutional,
parliamentary
liberty.
This practice,
as we will call it for brevity's
sake, is not only one of the
highest

importance

for legislatures

themselves,

but serves

as

an element of freedom all over the country,
in every meeting,
small or large, primary or not.
It is an important
guarantee
of liberty,
because
it serves
like the well-worn
and banked
bed of a river, which
receives
the waters
that, without
it,
would

either

or become

lose their
ruinous

force and

by their

use by spreading

impetuosity

when

over plains,
meeting

with

obstruction.
Every
other nation
of antiquity
and modern
times has severely
suffered from not having a parliamentary
practice
such as the Anglican
race possesses,
and no one
familiar
on the

with history and the many attempts
continent
of Europe
or in South

to establish liberty
America
can help

observing
how essentially
important
that practice
is to us, and
how it serves to ease liberty, if we may say so. =
z The ancmnts bad no parhamentary law and usage. The Greek agora could
of course not have it. Mass meetings cannot debate; they can only ratify or
refuse proposed measures. [But thele was debate on the probouleumata of the
senate at Athens, which might be added to or modified as well as rejected, and
free discussion took place on other subjects. The laws of order also were not
bad.] It is the same in the democratic Swiss cantons, where the people meet in
prima_W assemblage. (See Pohtmal Ethics.) In the Roman senate there was no
debating plopm. There was rather a succession of set speeches; and I may be
permitted to state here that m debating oratory, in replying on the spot vigorously
and clearly to an adversary, the best orators of the last and present centurms are
greatly superior to the ancients.
Since the puhlication of the first edinon, an American senator, Mr. Edward
Everett, has added his testmmny to the vital importance of Anglican parliaraentary rules. On December 8, I853, when resolutions with reference to the
late Vice-President of the United States, (and, therefore, presiding officer of the
senate,) W. Rufus King, were under discussion, Mr. Everett observed, in the
course of his remarks :
"In fact, sir, he was highly endowed with what Cicero beautifully commends
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It is not a French "r_glement," prescribed by the executive
with but little room for self-action; nor does it permit legislative disorder or internal anarchy. It has been often observed
that the want of parliamentary
practice created infinite mischief in the first French revolution.
Dumont mentions that
there was not even always a distinct proposition
before the
convention ; and the stormiest sessions, which fi'equently ended
by the worst decreesmthe
d_c_ts d'acclamatio_t--were
those
in which there were speeches and harangues without propositions.
Sir Samuel Romilly * says: "If one single rule had
been adopted, namely, that every motion should be reduced
into writing in the form of a proposition before it was put from
the chair, instead of proceeding, as was their constant course,
by first resolving the principle, as they called it, (d_er6ter le
prineipe,) and leaving the drawing up of what they had so
resolved (or, as they called it, la r6daction) for a subsequent
operation, it is astonishing
how great an influence it would
have had in their debates and on their measures. ''_
The great importance of the subject and the general superiority of the English parliamentary
practice have been acknowledged by French writers, practically acquainted with it;
especially by the author of a work the full title of which I shaI1
give in a note, because it shows its interestmg contents.3
as the bonl Senatoris 2brudentla, the _wisdom of a good senator ;' and in h_s
accurate study and ready application of the rules of parliamentary law he rendered a service to the country, not perhaps of the most brilliant kind, but
assuredly of no secondary importance.
There is nothing which so distingm_hes
the great national race to which we belong, as its aptitude for government by
deliberative assemblies; its willingness, while it asserts the largest hberty tof parliamentary right, to respect what the senator from Virginm, in another connection,
has called the self-imposed restrictions of parliamentary
order ; and I do not
think it an exaggeration to say that there is no trait in their character which has
p_oved more conducive to the dispatch of the public business, to the freedom of
debate, to the honor of the country_I
will say even which has done more to
establish and perpetuate constitutional liberty."
• He was himself of unmixed French descent, as Lord Brougham observes,
although his family had resided for generations in England.
2 Memoirs of the Life of Sir Samuel Romilly, etc., 2d edit., vol. i. p. Io 3.
3 A Treatise

on the Formation

of Laws, (Trait_

de la Confection

des Lois,)
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at the ease with

which, in our country,
meetings,
societies,
bodies,
communities, and even territories,'
constitute
and organize
themselves,
and transact
in the hands

business without
violence,
of the majority
to coerce

and without
the minority,

any force
or in the

hands of the minority
to protect
itself against
the majority.
One of the chief reasons of this phenomenon
is the universal
familiarity
of our people
with parhamentary
may be observed
on board of any steamboat

practice,
which
where a number

of persons,
entire strangers
to one another,
proceed
to pass
some resolution
or other, and which they learn even as children.
There
are few schools
the members
of which
have
not formed
are

observed,

some

debating

and

presses
upon the
the man of forty
quaintance.
2
The Constitution

where

society,
the

where

boy of ten or eleven
follows as naturally
of the United

parliamentary

rigorously

States

enforced

forms
fine

im-

years
the rules which
as he bows to an acsays that

"each

house

or an Inquiry into the Rules (R_glements) of the French Legislative Assemblies,
compared with the Parhamentarlr Forms of England, the Umted States, Belgium,
Spare, Switzelland, etc, by Ph. Vallette, Advocate, etc, and Secretary of the
Presidency of the Chamber of Depunes, and by Benat Saint-Martin, Advocate,
etc., 2d edit., ]Paris, I839 ; wath the words of Mr. Dupin, who long presided ovel
the chamber, as motto : " The excellence of laws depends espemally upon the
care taken in the elaboration of the balls. The drawing up of laws conmtutes a
large share of their efficiency."
z As a striking instance may be mentloned the whole procedure of the people
of Oregon, when congress omitted to organize the territory, and ultimately
" Organic Laws" were adopted " untd such ttme as the Umted States of America
extend thmr jurxsdlction over us." They were plinted by the senate, May "I,
I846, and, although consisting of a few pages only, form a document of great
interest to the political philosopher in more than one respect. A French statesman of mark wrote to the author, years ago, from Algeria : "I wish your way
of organizing distant territories, or of allowing them to orgamze themselves,
could be transplanted to this colony." Justice requiles to add now (I859) that
our Kansas troubles had not then occuned.
An excellent book of its kind is the small work of Judge L. S. Cushing,
Rules of Proceeding and Debate in Dehberative Assemblies, Bostoh, Mass. It
has gone through many e&tmns. The same author published m 1855, Law and
:Practice of LeglslaUve Assemblies in the United States.
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the rules of its proceedings,
punish its members
behavior,
and, with the concurrence
of two-thirds,

expel a member."
not already been

If, however,
spread over

law itself, this power, justly
house,
would
have been
Parliamentary
practicebthat

the parliamentary
the colonies,
like

and necessarily
of comparatively
ars obstetrix

practice
had
the common

conferred
on each
little advantage.
anhnant_n,
as Mr.

Bentham
calls it, although
it ought to be called the obstetric
art of united bodies of men, for in this lies the difficultynis
not a thing to be
developed, z

invented,

nor to be

decreed,

but

must

It is not only a guarantee
of the free share of every
sentative
in the legislation
of his country,
but it is also,
been indicated,
a guarantee,
remain in its proper bounds,
as the effects of mere
It is a psychological
a number of separate
still

more

when

another;
and
good, produces

be

repreas has

for the people, that its legislature
and that the laws be not decreed

impulse or passion.
fact that whatever
interests
or excites
individuals
will interest
or excite them

brought

together.

They

that psychical
reduplication
so great an effect wherever

same mind or acting
under the
contact, must be guarded
against

countenance

one

which, for bad or
individuals
of the

same impulse
come in close
in representative
assemblies.

x Mr. Jererny Bentham's Tactique des Assemblres L_gislatives, edited by E.
Dumont, Geneva, I816, is no pure invention, and could have been written by an
Englishman or American only.
See also Mr. Jefferson's Manual of Parliamentary Practice for the use of the
senate of the United States.
There is a very curious book, Parliamentary Logic, etc., by Right I-Ion. W.
Gerard Hamilton, (called in his time Single-Speech Hamilton,) with Considerations on the Corn Laws, by Dr. Samuel Johnson, London, 18o8. The copy
which I own belonged to Dr. Thomas Cooper. That distinguished man has
written the following remark on the fly-leaf: "This book contains the theory of
deception in parliamentary debate ; how to get the better of your opponent, and
how to make the worse appear the better reason. It is the well-written work of a
hackneyed politician ....
The counterpart to it is the admirable tract of Mr.
Jeremy Bentham on Parliamentary Logic, the book of Fallacies. No politician
ought to be ignorant of the one book or the other. They are well worth (not
perusing, but) studying,
T.C."
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Parliamentary
practice, as we possess it, is as efficient a means
to calm and to regulate these excitements, as the laws of evidence and the procedure of courts are in tempering exciting
trials and impassioned pleadings.
These remarks may fitly conclude with the words of Judge
Story, which he uttered when he left the speaker's chair of the
Massachusetts
house of representatives,
to take his seat on
the bench of the supreme court of the United States.
They
ought to be remembered
by every one on both sides of the
Atlantic that prizes practical and practicable liberty:
"Cheered, indeed, by your kindness, I have been able, in
controversies marked with peculiar political zeal, to appreciate
the excellence of those established rules which invite liberal
discussions, but define the boundary of right and check the
intemperance of debate.
I have learned that the rigid enforcement of these rules, while it enables the majority to mature
their measures with wisdom and dignity, is the only barrier of
the rights of the minority against the encroachments
of power
and ambition.
If anything can restrain the impetuosity of
triumph, or the vehemence of opposition--if
anything
can
awaken the glow of oratory, and the spirit of virtue--if
anything can preserve the courtesy of generous minds amidst the
rivalries and jealousies of contending parties, it will be found
in the protection with which these rules encircle and shield
every member of the legislative body.
Permit me, therefore,
with the sincerity of a parting friend, earnestly to recommend to your attention a steady adherence to these venerable
usages."
35. If parliamentary
practice is a guarantee
of liberty by
excluding, in a high degree, impassioned legislation, and aiding
in embodying, in the law, the collective mind of the legislature, the principle of two houses, or the bicameral system,
as Mr. Bentham has called it, is another and no less efficient
guarantee.
Practical knowledge alone can show the whole advantage of
t Life and Lettersof J'osephStory, Boston,Mass.,I85I, vol.i. p. 203.
I3
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this Anglican principle, according to which we equally discard
the idea of three and four estates, and of one house only.
Both are equally and essentially
un-Anglican.
Although,
however, practice alone can show the whole advantage
that
may be derived from the system of two houses, it must appear,
nevertheless,
as a striking fact to every inquirer in distant
countries, that not only has the system of two houses histoncally developed itself in England, but it has been adopted
by the United States, and all the states, as well as by the
single territories,
and by all the British colonies, where
local legislatures exist.
We may mention even the African
state of Liberia.
The bicameral
system accompanies
the
Anglican race like the common law, _ and everywhere it succeeds; while no one attempt at introducing
the unicameral
system, in larger countries, has so far succeeded.
France,
Spain, Naples, Portugal,--in
all these countries it has been
tried, and everywhere it has failed. The idea of one house
flows from that of the unity of power, so popular in France.
The bicameral system is called by the advocates of democratic
unity of power an aristocratic
institution.
This is an utter
mistake.
In reality it is a truly popular principle to insist on
the protection of a legislature divided into two houses; and as
to the historical view of the question, it is sufficient to state
that two houses have been insisted upon and rejected by all
parties, aristocratic
and popular, according
to the circumstances of the times.
In this the principle resembles the
instruction
of the representative
by his constituents.
This
too has been insisted on and rejected by all parties at different
periods.
Attempts were made in our earlier times to establish a single
house,

for instance

in Pennsylvania,

_ but

the

practical

and

' No instance illustrating this fact is perhaps more stoking than the meeting
of settlers in Oregon territory, when congress had neglected to provide for them,
as has been mentioned in a previou_ note.
The people met for the purpose of
establishing some legislature for themselves, and at once adopted the principle
of two houses.
It is to us as natural as the jury.
It was at tke period when Dr. Franklin asked why people would put horses
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sober sense of the Anglican people led them back to the two
houses.
The danger was perhaps not trifling.
"During
the
American
revolution, there grew up a party in every state
who, ignorant of this great political truth, opposed the notion
that our state constitutions should be conformed to the English
model.
No less a person than Dr. Franklin was of this party.
And through his influence, in a great measure, Pennsylvania
adopted a government of a single legislative assembly." When
he went to Paris, he took with him the different American
constitutions.
Mr. Turgot, to whom he .showed them, disregarding, as Dr. Franklin had done, the voice of history,
approved that of Pennsylvania, and condemned those framed
after the English constitution.
In a letter to Dr. Price of
England,
Mr. Turgot
says: 'I am not satisfied with the
constitutions which have hitherto been formed for the different
states of America.
By most of them, the customs of England
are imitated without any particular motive.
Instead of collecting all authority into one centre, that of the nation, they
established different bodies, a body of representatives,
a council,
and a governor, because there is in England, a house of
commons, a house of lords, and a king.
They endeavored to
balance three different powers, as if this equilibrium, which in
England may be a necessary check to the enormous influence
of royalty, could be of any use in republics founded upon the
equality of all the citizens, and as if establishing
different
orders of men was not a source of divisions and disputes.'
This notion of a single national assembly began to gain ground
so rapidly in America, that the elder Adams, in order to
counteract it, in the beginning of the year I787 published his
Defence of the American Constitutions.
In the September
of the same year, the national convention changed the federal
not onlybefore,but also behindthe wagon,pulling in oppositedirections. The
true answerwouldhave been,that whenevera vehmleis pulleddownan inclined
plane we actuallydo employan impeding force,to prevent its being dashed to
pieces. [Georgia, also, and the Confederationitself, had but one chamber.
Franklin wished (Curtis's Hist., i. 435) to introduce the same system into the
Constitution.inthe Conventionof I787.]
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assembly

of the confederacy,

to a

government
formed
after the English
model.
Pennsylvania
changed
her government
also : and all the states and territories of this vast confederacy
have now governments
framed on
the plan of the English. ''I
Mr. de Lamartine
pronounced

the

true

reason

ought to hold fast to the bicameral
system, although_
against
it. When
in the last French
constituent

why

we

he spoke
assembly

Mr. Odillon Barrot
had urged with ability the adoption
of two
houses,
Mr. de Lamartine
replied that the great principle
of
unity
(he meant,
no doubt,
of centralization)
required
the
establishment
of one house,
and that, unless
the legislature
was vested
in one house
alone, it would
be too difficult to
make it pass over from
with dictatorial
power.
avoided. _ Parliamentary

a simple legislature
to an assembly
This is precisely
the danger
to be
practice
and the two-house
system

" I have quoted this long passage from the First Report of the Commlssioners_
appointed by the General Assembly of Maryland, to revise, simplify, and abridge
the Rules of Practice, Pleadings, etc. in the courts of the State, Fredenc City,
Md., I855,--a work important also with reference to the subject of codification.
This first report is believed to have been written by Mr. Samuel Tyler, one of
the commissioners, a gentleman alike dlntinguished as advocate and writer on
philosophy. His last work, on the Progress of Philosophy in the Past and the
Future, entitles him to a place among the profoundest writms on philosophy.
His friend, the late Sir William Hamilton, acknowledged his great merits.
The reader is referred to De Tocqueville's Ancien R6gime for numerous passages showing how general the error of Turgot was in France, and how sincerely
the Anglican diversity, neeesnarily accompanying self-government, was disrelished by the French, profoundly worshipping, not only unity of power, but
also uniformity of action.
The speech was delivered on the 27th September, I848. Mr. de Lamartine
speaks of a division of the soveleignty into two parts, by two houses! Poor
sovereignty! What strange things have been imagined under that word! If the
reader can find access to that speech, I advise him to peruse it, for it is curious
from beginning to end, especially as coming from a person who for a time was
one of the rulers of France. His exact words are these. Speaking of domestic
dangers, he says: "To such a danger you must not think of opposing two or
three powers. That which ought to oppose it is a direct dictatorship, uniting
within its hand all the powers of the state." " He adds more of the kind, but
this extract will suffice.
Mr. Lamartine committed another grave error. He said that t_o houses in
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are subjects
of such magnitude
that it is impossible
here,
where they are mentioned
as guarantees,
to enter upon details ;
but I cannot dismiss them without
recommending
them to the
serious
looked

and repeated
attention
upon them as accidents

French acknowledge
as the
force ; and their philosophical
almost

exclusively,

of everj
one who may
rather
than essentials.

have
The

first thing to be obtained,
power,
writers, such as Rousseau,
seek,

a philosophical

or legitimate

source

of that

power.
Hence their view of universal
suffrage, and the power,
be it that of an all-powerful
C_esar, or of a concentrated
single
chamber,
all-providing
and all-penetrating,
when once established,
arising
l_Iontalembert,
emperor,
universal

out of it.
Hence
as having attacked

when he
suffrage.

the prosecution
of Mr. de
the legitimate
power of the

had written
against
the French
view of
The Anglicans
seek, first of all, for free-

dom, for self-government;
and then for guarantees
of these.
Experience
has proved to the English
and Americans
that
to have a measure
discussed
entirely de novo by a different
set of men,
basis--that

with
this,

of bringing

in, and the

reading,
covering,

equal powers,
and the three
going

have a wonderful
and in enlightening

of any great

act of parliament
0

and combined
readings,
with
into committee

effect in sifting,
the country.
or congress,

upon a different
notice and leave
before

the

third

moderating,
disTake the history
and

test what

has

the United States were natural, because we are a confederacy, and the senate
was established to represent the states as such. But he seems not to have been
aware that all our states, m their umtary character, have established the same
system, and that it is as natural to the men on the shores of the Pacific as to those
in Maine, or to the settlers on the Swan River.
I ought in justice to add, however, that in I85o Mr. de Lamartine said, in his
Counsellor of the People, that he was now for two houses, and that he had been
for one house in I848 because he wanted a dictatorial power ; and, added he, La
dietature ne se divise pas. But how can a dictatorship be called und_wded,
when it belongs to a house composed of eight hundred members ? And must
not, in the nature of things, a division of execution always take place ? It xs
surprising that something temporarily desired for a dictatorship should have been
insisted upon by Mr. Lamaxtine with so much vehemence as an integral part ot
the fundamental law; or was perazlventure the eonstitunon of I848 intended not
to last ?
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been asserted.
This effect of two houses, and the rules of
procedure just mentioned, are indeed like so many pillars to
the fabric of liberty.
The question has been asked, Why should there be two
chambers ? What philosophical
principle is there enshrined
in this number ? All we would answer is, that it has been
found that more than one house is necessary, and more than
two is too many.
Three and even four houses belong to the
medieval estates, and to the deputative, not to the modern
national representative,
system. The mischief of three houses
is as great as that of three parties.
The weakest becomes the
deciding one by a casting vote. And one house only belongs
to centralization.
It is incompatible with a government of a
co-operative or concurrent character, which we hold to be the
government of freedom.
I cannot agree with the opinion expressed by Lord Brougham in his work on Political Philosophy, that it is essentially
necessary that the composition of the two houses should be
based upon entirely different principles, meaning that the one
ought not to be elective, and that it ought to represent entirely
different interests.
A thorough
discussion of this subject
belongs to the province of politics proper, but I ask the reader's
indulgence for a few moments.
If the two houses were elected for the same period, and by
the same electors, they would amount in practice to little more
than two committees of the same house; but we want two
bona fide different houses, representing
the impulse as well as
the continuity, the progress and the conservatism, the onward
zeal and the retentive element, innovation and adhesion, which
must ever form integral elements of all civilization.
One house,
therefore, ought to be large; the other, comparatively
small,
and elected or appointed for a longer time.
Now, as to the
right of sitting in the smaller or upper house, of longer duration, there are different modes of bestowing
it. It may be
hereditary, as the English peers proper are hereditary;
or the
members may have seats for life and in their personal capacity , as the French peers had under the charter. This is prob
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ably the worst of all these methods.
It gives great power to
the crown, and keeps the house of peers in a state of submission, which hereditary peers generally do not know.
Or,
again, the members may be elected for life by a class, as
Scottish representative peers are elected by the Scottish nobility
for the British house of peers ; or the members may be similarly elected for one parliament alone, as the Irish peers are
that sit in parliament;
or the people may elect senators for
life, or for a shorter time, as the senators of Belgium and all
the senators in our states are; or, lastly, the members of the
house we are speaking of may be elected, not by the people
in their primary capacity, but by different bodies, such as our
senators of congress are. The senators of the United States
are elected by the states, as states; consequently
an equal
number of representing
senators is given to each state, irrespective of its size or population.
It would be very difficult to pronounce the one or the other
principle absolutely the best, without reference to circumstances, and we are sure that Lord Brougham would be the
last man that would maintain the absolute necessity of having
a hereditary peerage wherever two houses exist.
As to the
different classes, or interests, however, which ought to be
represented, I would only state that the idea belongs to the
middle ages, and, if adopted, would lead at once to several
estates again.
It is hostile to the idea of two houses only.
Why represent the different interests of the nation in two
houses?
Are there not more broad, national interests?
It
would be difficult indeed to understand why the land-owner
in present England should have his house, and not the manufacturer, the merchant, the wide educational
interest, the
sanitary interest, the artisan, the literary interest, with that of
journalism.
The excellence of the bicameral system in our
representative
(and not deputative) government
does not rest
on the representation
of different interests, but on the different
modes of composing the houses, and their different duration. _
z [Comparethe defenceof representationand protectionof interests by Mr.
C,alho_'_,Works,i., beginning.]
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On the other hand, we may observe that when, in I848, the
French established
a legislature
of one house, they found
themselves obliged to establish, by the constitution, a council
of state, as the Athenians established the council (boule) to aid
the general assembly (ecclesia).
The French know, instinctively if not otherwise, that a single house of French representatives would be exposed to the rashest legislation.
The
council of state, however, is not public, the members are appointed by the executive;
in one word, what was gained?
Much indeed was lost.
Whether the representative
is the representative
of his
immediate constituents or of the nation at large, whether he
ought to obey instructions
sent him by his constituents--on
these and other subjects connected with them I have treated
at great length in my Political Ethics.
I shall simply mention here the fact that civil liberty distinctly requires the
representative
to be the representative
of his pohtical society
at large, and not of his election district.
The idea that he
merely represents his immediate constituents is an idea which
belongs to the middle ages and their deputative system,--not
to our far nobler representative
system.
The representative
is not a deputy sent with simple powers of attorney, as the
deputy of the middle ages was. _
36. I hesitate whether I ought to mention the Veto as an
Anglican guarantee of liberty.
I hold it to be in our political
system a check upon the legislature, and therefore a protection of the citizen ; one that can be abused, and probably has
been abused; but everything
intrusted to the hands of man
may be abused.
The question concerns its probable average
operation.
Although the veto is thus acknowledged to be an important
part of our polity, it may be said no longer to exist in England.
It has been mentioned before, that should .parliament pass a
bill from which the ministers believe the royal assent ought to
t [The same is shown ethicallyby the considerationthat the constituents,if
collected,would be bound to regardthe general welfare. The representativ_
takes their dutiesonhimself with their power.]
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be withheld, they would not, according to the
expose the king to an open disagreement with
commons, but they would resign, upon which
tion would be formed which would agree with
parliament would be dissolved, and an "appeal
would be made.

2OI

present usage,
the lords and
an administraparliament;
or
to the country"

Yet we have received the veto from England ; and it is all
these considerations which make me hesitate, as I said before,
to call the veto an Anglican guarantee.
The use of the veto can become very galling, and at such
times we often find the party, whose favorite measure has
been vetoed, vehemently attacking the principle itself. It was
thus that the whigs in the Umted States earnestly spoke and
wrote against the principle, when General Jackson declined
giving his assent to some measures they considered of great
importance, and the democrats were loud in favor of the veto
power because it had been used by a president of their own
party.
In treating this whole subject, much confusion has arisen
from the ill-chosen word veto, after the term used by the
Roman tribune
The veto of the Roman tribune and the socalled modern veto are not the same. The tribune could veto
indeed.
When a law was passed he could wholly or partially
stop its operation, by the trlbunitial auxilizt_lt, the personal
prevention of the action of magistrates in particular cases. To
this was added, at a later period, the intercessio, by which the
tribune could prevent a decree of the senate or a rogation before the comitia from becoming a law. The dispensatory power
claimed by the Stuarts would have been the full veto power.
The chief of the state in the United States or England, however, has no such power.
The law, so soon as it is law, says
to every one : Hands off. What we call the veto power is in
reality a power of an abnuent character, and ought to have been
called the declinative.
But this declinative is possessed in a
much greater degree by each house against the other.
To
make a bill a law, the concurrence of three parties is required
--that of the two houses and the executive, and this concur-
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a matter

of

It is a wise provision
in our constitution
a bill not having received
the president's

course,

otherwise

it

which directs that
approval
neverthe-

less passes into a law if two-thirds
of congress
adhere
to the
bill.
Many of our state constitutions
do not require the concurrence
of the executive.
This is not felt in many cases as
an evil, because

the action

of the states

is limited;

but in my

opinion it would be an evil day when the veto should be taken
from the President
of the United
States.
It would
be the
beginning
of a state
our South
American
veto

is in a great

of things
such as we daily
neighbors.
The American

measure

the refusal of supplies
in the British polity.'

a conciliatory

is of an eminently

observe with
conditional

principle
conciliatory

with

us, as

character

The only case in which
our executives
have a real vetitive
power
is the case of pardon,
and most unfortunately
it is
used in an alarming
degree, against
the supremacy
of the law
and the
consider

stability
of right--both
essential
to civil liberty.
I
the indiscriminate
pardoning,
so frequent
in many

parts
of the United
States, one of the most hostile
things,
now at work in our country,
to a perfect
government
of law.
In the only case, therefore,
in which we have a full veto power,
we ought

greatly

to modify

it. 2

• [The suspensive veto in Norway, which three successive Storthings by a majority can make of no effect,deserves consideration, as avoiding some of the evils
of our qualified veto.']
2 I shall append a paper on pardoning--a subject which has become all-ira.
"portant in the Umted States.
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XVIII.

JUDICIARY.--THE
LAW.

LAW

JUS, COMMON

37. ONE of the main stays of civil liberty, and quite as important as the representative
principle, is that of which the
independence
of the judiciary forms a part, and which we shall
call the independence or the freedom of the law--of jus and
justice, x It is a great element of civil liberty and part of a
real government of law, which in its totality has been developed
by the Anglican tribe alone.
It is this portion of freemen
only, on the face of the earth, which enjoys it in its entirety.
In the present case I do not take the term law in the sense
in which it was used when we treated of the supremacy of the
law. I apply it now to everything that may be said to belong
to the wide department
of justice.
I use it in the sense in
which the Anglican lawyer takes it when he says that an .
opinion, or decision, or act, is or is not law, or good law--an
adaptation of the word peculiar to the English language.
It
is not the author's fault that Law must be taken in one and
the same essay, in which philosophical
accuracy may be expected, in two different meanings.
The word law has obtained this peculiar meaning in our
language, otherwise so discriminating
in terms appertaining
to politics and public matters, chiefly for two reasons.
The
first is the serious inconvenience
arising from the fact that
x The lack of a proper word forj'us, in the English language, induced me to
use it on a few occasions in the Political Ethics.
The Rev. Dr. W. Whewell,
some years later, seems to have felt the same want, adopting

m his work on tl_e

Elements of Morality, including Polity, London, I845, the wordjural,
first used
in the Political Ethics, where a note explains why I was compelled to form the
word.
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our tongue has not two terms for the two very distinct ideas
which in Latin are designated by Lex and Jus, in French by
Loi and Droit, in German by Gesetz and Recht ; the second is
the fact, of which every Anglican may be proud, that the
English jus has developed itself as an independent
organism,
and continues to do so with undiminished vitality.
It is based
upon a common law, acknowledged to be above the crown in
England, and to be the broad basis of all our own constitutions--a
body of law and "practice,"
in the administration
of justice, which has never been deadened by the superinduction of a foreign and closed law, as was the case with the
common law of those nations that received the civil law in a
body as authority for all unsettled cases. The superinduction
of the Latin language
extinguished,
in a manner not wholly
dissimilar, the living common languages of many tribes, or
dried up the sources of expansive and formative life contained
*in them.
The independence
of the judges is a term happily of old
standing with all political philosophers
who have written in
our language ; but it will be seen that the independence of the
judiciary, by which is meant generally a position of the judge
independent
of the executive or legislative, and chiefly his
appointment
for life, or immovability by the executive, and,
frequently, the prohibition of a decrease or increase of his
salary after his appointment
has taken place--that
this inde
pendence of the judiciary forms but a part of what I have been
obliged to call the far more comprehensive
Independence
of
the Law. _
The independence of the law, or the freedom of the jus, in
the fullest and widest sense, requires a living common law, a
, When thereforeI publisheda smallwork on this subject,during my visit to
Germany,in 1848,I called it Die Unabh_nglgkeitder yustiz oderdie Freihelt
des Reckts, Heidelberg, x848. Literally translated, this would be The Independenee of Justice and Freedom of the Law. yustiz in German,however,
does not mean the virtue justice,but the administrationof justice; and Rechz
means,in this connection,jus, not a singlejus, but the bodyof rightsand usages,
lawsand lega"practice,of a people.
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clear division of the judiciary from other powers, the public
accusatorial process, the independence of the judge, the trial
by jury, and an independent position of the advocate.
These
subjects will be treated in the order in which they have been
enumerated here.
A living common law is, as has been indicated, like a living
common language, like a living common architecture, like a
living common literature.
It has the principle of its own
organic vitality, and of formative as well as assimilative expansion, within itself. It consists in the customs and usages
of the people, the decisions which have been made accordingly
in the course of administering
justice itself, the principles
which reason demands and practice applies to ever-varying
circumstances,
and the administration
of justice which has
developed itself gradually and steadily.
It requires, therefore, self-interpretation
or interpretation by the judiciary itself,
the principle of the precedent and "practice"
acknowledged i
as of an authoritative
character, and not merely winked at;
and, in general, it requires the non-interference
of other
branches of the government or any dictating power.
The
Roman law itself consisted of these elements, and was developed in this manner so long as it was a living thing.
The common law acknowledges
statute or enacted law in
the broadest sense, but it retains its own vitality even with
reference to the lex scripta in this, that it decides by its own
organism and upon its own principles on the interpretation
of
the statute when applied to concrete and complex cases.
All
that is pronounced
in human language
requires constant
interpretation,
except mathematics?
Even if the English law
should be codified, as at this moment the question of codification has been brought before parliament, the living common
law would lose as little of its own inherent vigor and expansiveness as it has lost in Massachusetts
or New York by the
' Hence the peculiar power and the peculiar narrownessof the branch. I
have treated of this subject,and the unceasingnecessityof interpretation,at the
beginning of my Principles of Interpretation and Constructionin Law and
Politics,Boston,I839.
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difference

between

such a code in England
and the codes which have been promulgated
on the continent
of Europe would always consist in
this, that the English
digest would
acter.
It would be the garnering

have a retrospective
of,a crop;
but the

orchard
is expected
to bear new fruits,
nounced intention
of the promulgators
of
prevent interpretation,
formhich
end it was
to the rule of the civil law, that recourse
doubtful

cases

to the legislator,

that

while it was the procontinental
codices to
ordained analogously
should be had in all

is, to the emperor

or to the officer appointed
by the monarch
Judge
Story has very clearly
expressed
reference

to the

English

law, ought

charliving

to be.

or king,

for that purpose.'
what a code, with
He says : "Not-

' I cannot avoid referring again to mywork on the Principles of Interpretation
and Construction in Law and Pohtics, where this suhjeet is repeatedly treated
eof, as it forms one of vital lmpmtance m all law, hberty, pohtlc%and self-government. I have given thele instances of prohibited commenting, and even lecturing, in the universities, on the codes. This is the pervadmg sprat of the civil
law as it was adopted by modern nations. It is a necessary and combined consequence of the principle contained in the Justinian code itself, namely, that the
emperor is the executive, legislator and all ; that, therefore, no self-development
of the law, such as had indeed produced the Roman jas, could any longm be
allowed ; and of the fact that the Roman law was adopted as a finished system
2rom abroad. The principle of non-interpretation by the courts prevails fol the
same reasons in the canon law. I give the following as an interesting instance:
The bull of Pope Plus IV., 26 January, I564, sanctioning and proclaiming the
canons and decrees of the Council of Trent, contains also the prohibition to
publish mterpretaUons and dissertations on these canons and decrees. The words
of the bull, which correspond exactly to the authority reserved by government
concerning the understanding of the law, where codes have been introduced
and the common law principle is not acknowledged, are these :
"Ad vitandam pr_eterea perversionem et confusionem, qum ollri posset, si
unicuique liceret, prout ei liberet, in decreta Concilii commentarios et interpretationes sua_ edere, Apostolica auctoritate inhibemus ommbus--ne qms sine auctoritate nostra audeat ullos commentarios, glossas, admonitiones, schoha, ullumve
interpretationis genus super ipslus Concilii decretis, quocunque modo, edere, aut
quidquam quocunque nomine, etiam sub prmtexta majoris decletorum corroborati_nis, aut executionis, aliove qu_esito cotore, statuere."
The papal bull goes on to declare that if there be any obscurity in the decrees
the doubter shall ascend to the place which the-Lord has appointed, viz., the
apostolic see, and that the pope _ill solve the doubts.
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is said to the contrary,
I am a decided
so as to fix in a text the law as it is, and

ought

to be, as far as it has

furnish
distant

new doctrines
as they arise
intervals
into the text. ''*

gone,

leave

new

cases

to

and reduce

and

these

again

at

Locke, on the other hand, expresses
the view which is almost
always taken by philosophers
who stop short with theory
and
do not add the necessary

considerations

of the statesman

and

fl'iend of practical
liberty,
when he proposed
the following
passage in the constitution
he drew up for South
Carolina:
"Since
multiphcity
of comments
as well as of laws have great

inconvenience, and serve only to obscure and perplex, alt
manner of comments and expositions, on any part of these
fundamental constitutions, or on any part of the common or
statute taws of Carolina, are absolutely prohibited. ''2
* Life and Letters of Judge Stoly, vol. i. p. 448. The necessity of proper_
codification has appeared mo_e and more clearly to the English mind, since this
work was first pubhshed, and many pleparatory steps have been taken. In the
month of August Lord Chancellor Cranwolth presented a report to the lords, of
which he said that, in the first place, a hst had been prepared of all the statutes
not obsolete, nor for temporary and local but for general purposes, which have
been passed since Magna Charta. The number is x6,ooo; but, taking away
5300 repealed or virtually repealed, a number besides those which relate to
Scotland or Ireland exclusively, and 390o which the commissioners have not
determined on, thele remain, say 2500 acts for consolidation; and these have
been analyzed. As thele is some difference of opinion as to the best mode of
consolidation, specimens on dlffelent principles had been prepared; and one of
these, a digest of the law of dlstless for rent, was in the lepolt. Mr. Coode,
he says, has completed a digest of the poor-laws. What Lord Cranworth then
proposed was to see whether the whole of the provisions relating to one subject
might not be put into one statute. Each of the comnfissioners had been requested to take a subject and frame a scheme of consohdation with that view. "
A very interesting speech on this and cognate topics was made in February,
I856, in the house of commons, by Mr. Napier, attorney-general of Ireland, on
the introduction of his motion :
" That, in the opmmn of this house, as a measure of administratlve reform,
provision should be made for an efficient and responsible department of public
justice, with a view to secure the skilful preparation and proper structure of
parliamentary bills, and promote the progressive amendment of the laws of the
United Kingdom."
* Locke's Consti'ution for South Carolina, I669, paragraph 80.
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This is quite as strong as the Bavarian code or the pope's
decree, mentioned in a previous note.
The fact is simply
this: on the one hand analyzing and systematizing are attributes of humanity, and development, growth, assimilation,
and adaptation are the very elements of life. Man has to lay
out his road between the two, and will, naturally, incline more
to the one or the other according to the bias of his mind or
the general course of reasoning common to his peculiar science
or profession.
If interpretation,
which takes place when the general rule
is applied to a real case, is not left to the law itself, the
law ceases to have its own life, and the citizen ceases strictly
to live under the law. He lives under the dictating or interfering power, because each practical case, that is, each time
that the rule passes over from an abstraction into a reality, is
subject to that power, be it, as it generally is, the executive
or the legislative.
This does not exclude what is called authentic interpretation, or interpretation
by the legislature itself,
for future cases.
Accurately
speaking, authentic interpretation is no interpretation,
but rather additional legislation.
We would distinctly exclude, however, retrospective authentic
interpretation;
for this amounts, indeed, to an application of
the law by the legislature, and is incompatible with a true
government of law. It is obvious that the same holds with
reference to all power, whether monarchical or popular.
The
law must be the lord and our "earthly god," and not a man,
a set of men, or the multitude.
As to the principle of the precedent, it is one of the elements of all development, contradistinguished
from dictation
and mere command.
Everything
that is a progressive
continuum requires the precedent.
A precedent in law is an ascertained principle applied to a new class of cases, which in the
variety of practical life has offered itsel£ It rests on law and
reason, which is law itself. It is not absolute.
It does not
possess binding power merely as a fact, or as an occurrence.
If that were the case, Anaxarchus would have been right in
telling Alexander that as Dike was represented as seated by
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the side of Zeus to show that all his decrees had the quality
of justice, so a great king's doings must be considered to be
right by himself and by other men.'
Nor is a precedent unchangeable.
It can be overruled.
But, again, it must be done
by the law itself, and that which upsets the precedent cannot
otherwise than become, in the independent
life of the law,
precedent in turn. _
The continental lawyers have a great fear of the precedent,
but they forget that their almost worshipped Roman law itself
was built up by precedent.
Indeed, they do not comprehend
the nature of the precedent, its origin, and its power, as an
element of a free jus. They frequently point to the fact that
the most tyrannical acts of the Stuarts were founded upon
real or presumed precedents, and that crown lawyers helped
in the nefarious work ; but they forget that British hberty was
also rescued from despotism in a great measure by lawyers
resting on the common law. Nothing gave to the popular
party more strength than the precedent.
On thls particular
subject, and on the nature of the precedent and the distinction
of the legal from the executive precedent, as well as the eminent danger of regarding a mere fact as a precedent, I have
fully treated in two other works.3 The present work does not
permit me to enter more fully on the subject, or to repeat what
I have there said. A truth of the weightiest importance
it
remains, that liberty and steady progression
require the principle of the precedent in all spheres.
It is one of the roots
with which the tree of liberty fastens in the soil of real life,
and through which it receives the sap of fresh existence.
It
is the weapon by which interference is warded off. The principle of the precedent is eminently philosophical.
The English
z Arrian,Anab., iv. § IO,7.
Dr. Greenleaf published,in Portland, Maine, 1821,A Collectionof Ca_es
Overruled,Doubted,or Limited in their Application,taken fromAmericanand
English Reports. Several subsequent edmonshave been pubhshed,with additions,for which Dr. Greenleaf,however,has declaredhimselfirresponsible.
3In my Ethics, and especiallyin my Principlesof Legal and Political Interpretationand Construction.
14
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constitution would not have developed itself without it. What
is called the English constitution consists of the fundamentals
of the British polity laid down in custom, precedent, decisions,
and statutes; and the common law in it is a far greater portion
than the statute law. The English constitution
is chiefly a
common law constitution,
and this reflex of a continuous
society in a continuous law is more truly "philosophical,"
than
the theoretic and systematm but lifeless constitutions of recent
France.
Every idea has its caricature, and the more unfailingly so
the more actively and practically the idea is working in real
life. It is, therefore, natural that we should meet with caricatures of the precedent especially in England, as the English
have been obliged to build up slowly and gradually that system
of liberty and the independence
of the law, which we have
carried over to this country in a body, and which we have
farther developed.
When we read that at every opening of a
new parliament a committee of the commons proceeds, lantern in hand, to the cellar under the house, to see whether no
modern Guy Fawkes has collected combustibles there for the
purpose of exploding parliament, because the thing had been
done under James I., we must acknowledge the procedure more
pitiful, though far more innocent, than Alexander's
dragging
the body of the gallant Batis at the wheels of his chariot
round the walls of Gaza, in order to follow the precedent of
his progenitor Achilles.
But this is caricature, and it is unphilosophical to point at the case in order to prove the futility
or mischief of the precedent.
It is a proper subject for Punch
to exterminate
such farces, not for us to discuss them, any
more than to treat seriously the French publicist who, speaking of the intrigues of the legitimists, lately said that the elder
Bourbons should remember that Louis Napoleon had created
for himself a formidable precedent, in the spoliation of the
Orleans branch.
Nero's fiddle might at this rate legalize the
sentimental burning of any capital.

The precedenthasbeen calledjudge-madelaw,and as such
deprecated.

A more

correct

term would be court-evolved
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law. If the precedent is bad, let it be overruled by all means,
or let the legislature regulate the matter by, statute.
Bacon's
dictum, already quoted, that the worst of things is the apotheosis of error, applies to the bad precedent as forcibly as to
any other error; but the difficulty is not avoided by simply
disavowing the precedent.
Some one must decide. Now, is it
better that government
or a "minister
of justice" shall lay
down a rule in the style of the civil law, or that the principle
shall be decided in court by the whole organism established
to give reality and practical life to justice, and in the natural
course of things ?
Continental jurists, when they compare the civil law with the
common law, always commit this error, that they merely compare the contents of the two great systems of law, on which I
shall presently say a few words ; whilst they invariably forget
to add to the comparisons this difference, that the civil law,
where it now exists, has been introduced as a dead and foreign
law ; it is a matter of learned study, of antiquity ; whereas the
common law is a living, vigorous law of a living people.
It is
this that constitutes more than half its excellence ; and though
we should have brought from England all else, our liberty, had
we adopted the civil law, would have had a very precarious
existence.
Judge Sto W relates "as perfectly well authenticated, that President (John) Adams, when he was Mice-President of the United States, and Blount's conspiracy was before
the senate, and the question whether the common law was to
be adopted was discussed before that body, emphatically
exclaimed, when all looked at him for his opinion as that of a
great lawyer, that if he had ever imagined that the common
law had not by the revolution become the law of the United
States under the new government, he never would have drawn
his sword in the contest.
So dear to him were the great privileges which that law recognized and enforced."'
A common law, to be a real advantage to the people, must
be a general law, and the judicial organism must contain that
x Page

z99 ,vol.

i., Life

and

Letters

of Joseph

Story.
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organic arrangement by which confusion and consequent insecurity are prevented. Without it the common law, as any other
system of law, ceases proportionately
to be a protection of the
citizen; while the gradual generalization of the law, in the respective countries occupied by our race, as well as the steady
extension and internal growth of international law, forms one of
the most important topics of that portion of our history which,
for want of better terms, may be called the nationalization
and
uniformation of our race, in governments,
languages, literature, and law systems,
The civil law excels the common law in some points. Where
the relations of property are concerned, it reasons clearly and
its language is admirable;
but as to personal rights, the freedom of the citizen, the trial, the independence of the law, the
principles of self-government,
and the supremacy of the law,
the common law is incomparably superior, x
Nor has the civil law remained without its influence ; but it
never superseded the common law. The common law remained
a living system, and it assimilated to itself parts of the civil
law as it assimilates any other element.
For instance, Judge
Story, in one of his essays, say_ : "The doctrine of bailments,
too, was almost struck out at a single heat by Lord Holt, 2who
had the good sense to incorporate into the English code that
* "The

civil law, a law of wisdom but of serwtude ; the law of a great com.

merclal empire, digested in the days of Justinian, and containing all the principles
of justice and eqmty stated to the relations of men in somety with each other;
but a law under whmh the head of government
was ' Imperator Augustu%
legibus solutus.' "--John Quincy Adams, seventh President of the Umted States,
in a letter to Judge Story, page 2% vol. ii,, Life and Letters of Judge Story.
The young American reader is recommended
to peruse a letter to a young
friend, by Mr. Legar6, first published in the National Intelligencer, in which he
urges the study of the civil law as one of the best means of mental legal
training.
That distinguished
advocate told the author that whenever he was
peculiarly complimented
on an argument in civil sl_its, or had gained a very
difficult case, he could trace the reason to his having thoroughly studied the civil
law in his younger days in Europe.
Mr. Legar6 also wrote an extensive article
on Roman Law and Legislation in the Southern Review.
The case of Coggs vs. Bernard,

2d ed. Raym. R. 9og--note

by Judge Story.
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had already
built up on the continent
of Europe."'
The common
law is all the time expanding
and
I have given

a very

interesting

instance

of whalers,
which
has developed
hunters
of the Pacific, 2 and has been
proper
occasion
offered itself, in the
The idea of a common
law, with

of this

civil

law

improving.

fact, in the

law

itself among
the hardy
acknowledged,
when the
courts of Massachusetts.3
its own inherent
vitality

and independence,
is, as a matter of course, wholly disavowed
by those who follow the French
views, and who, as we have
seen, strive above all for union of force, and who consider
the
z Story's Miscellaneous W_mng% p. 2z4
2 In a similar, though in a far less interesting way, I observe that a whole
code has established itself for the extensive sale of books at auction in London.
It is a real specimen of the gemus of one part of common law.
s See amcle Common Law, in the Encyclop_edm Americana. It was written,
as many others on subjects of law, by m) lamented fiuend, Judge Story.. An
opportunity has never offmed itself to me publicly to acknowledge the great
obligatlon under which I am to that &stmgmshed jur*st for the assistance he
most readily and cheerfully gave me m edmng the Americana. I shall never
forget the offer he made to contribute some amcles when I complained of my
embarrassment as to getting ploper arUcles on the mare subjects of law, for my
work intended for the genelal reader. Many of them were sent from Washington, while he was fully occupied with the impmtant business ,of the supreme
court. He himself made out the hst of articles to be contributed by hnn, and I
do not remember ever having been obliged to walt for one. The only condmon
this kind-hearted man made was that I should not publish the fact that he had
contributed the articles in the work until some period subsequent to their appearance. They have met with much approbation, and I hope I mn not guilty of
indiscretion if I state here that another friend, a distinguished orator and
lawyer, the Hon. William C. Preston, has repeatedly expressed his admiration
of them.
The contributions of Judge Story to the Americana "comprise more than *20
pages, closely printed in double columns. But a higher interest than that growing out of their intrinsic worth belongs to them. They were labors dedicated
purely to friendship, and illustrate a generosity which is as beautiful as it _s rare."
To these words, copied from p. 27, vol. ii. of Life and Letters of Joseph Story,
where a list of all his contributions may be found, I may add that Judge Story
made his offer at a time when he to whom it was made was known to very few
persons in this country, and had but lately arrived here ; and that Judge Story
took at once the 1Neliest and most active interest m the whole enterprise, and
contributed much to cheer on the stranger in his arduous task.
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in absolute

whether

to whom the majority has transferred
democratic
Caesar.
Those American

equality

concen-

of the majority,

or of one

the absolute
power--the
writers, therefore,
who

take this Gallican or Rousseau's
view of democracy,
share with
the French this hostility
to the common
law.
It was rifest at
the time of the French
revolution,
since which time I believe
it may
sists

be affirmed
still, and

that

it has

is occasionally

greatly
uttered

subsided.
with

Yet

it sub-

an energy

which

surprises
those who believe that the severest
lesson
the first half of the nineteenth
century
is, perhaps,
lute democracy
has no connection
with liberty, x

taught by
that abso-

* Theory of Politics : An Inquiry into the Foundations of Governments, and
the Causes and Progress of Political Revolutions. By Richard Hildreth, author
of "The History of the United States of America," etc.; New York, I853. In
this work the reader will find the opinion maintained that the practical working
of a democratic government in our own country is obstructed by several disturbmg causes, of whteh the greatest is the common law--" a scheme directly hostile
to the spirit of democracy," and therefore, "under an enlightened democratical
government, entirely out of place."
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CHAPTER

XIX.

INDEPENDENCEOF JUS,SELF-DEVELOPMENTOF LAW, CONTINUED.
--ACCUSATORIALAND INQUISITORIALTRIALS.--INDEPE-NDENCE
OF THE JUDGE.
THE practice or usage of the administration
of justice
belongs of right to the development
of that administration
itself,--avowedly
so, and not merely by indulgence or connivance, x
38.

In countries in which this important principle is not acknowledged, certain changes, produced by "practice," were and are,
nevertheless, winked at, and happily so, because legislation has
neglected to make the necessary changes, and humanity will
not be outraged.
Thus, in German countries, practice had
abolished the application of the torture and fearful punishments, demanded by positive law, long before they were abolished by law. But it was an exception only demanded by
common sense and by a general feeling of humanity.
The common law of the Anglican race, however, assigns
the right of development to the courts.
It is part and parcel
of the common law. Innumerable
instances, and of almost
daily occurrence, might be given.
The following instance is given here simply because the
writer happens to think of it, and because it seems to be an
apt illustration.
When a court is directed to sit two weeks, and a jury, being
summoned to act for the first week of the term, and having
xLord Mansfield,in a note to a Scottishjudgewho had asked his adviceas
to the introductionof trial by jury in civil cases into Scotland,has this remark:
"Great alterationsin the course of the administrationof justice ought to be
sparinglymade and by degrees,and rather by the court than by the ]egislatttre."
Lord Campbell'sChiefJusticesof England,vol. ii. p. 554.
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to consider
their verdict before midnight
of Saturday,
first week, return into court after midnight,
and before

daylight of Sunday, shall or shall not their verdict be received
and pubhshed
? Shall it be rejected
on the ground
that Sunday is a dies nonjuridicus
? This question was lately decided
in South Carolina, not by applying
for information
to a "minister of justice,"
or "the emperor,"
as the civil law directs, but
by itself, upon the principle
of vital self-sufficiency,
by inquiry
into its own principles,
and
the whole range of English

an examination
of precedents
in
law, and of statute
laws, if there

were any exactly applying
to the case under consideration.'
This principle
of self-development
is important
likewise with
reference to a clear division of the judiciary
from other branches
of the public power.
The law is not independent,
and consequently

the citizen

not free, where

aught

else than

the admin-

istration
of justice
belongs
to the court, and where anything
that belongs
to the administration
of justice is decided by any
one but the courts;
where
things
are decided
by aught
else
than the natural course of law, and where, as has been stated,
interpretation
the judiciary?

or application
belongs
Hence
there
ought

to any one else than to
to be no pressure
from

without,
either by a Stuart sending
for the judges
to tamper
with them, or to ask them how they would decide a certain;
case if brought
before them, or by a multitude
assuming
name of the people.
No judge ought to give his opinion
fore the practical

case

has come

on and been discussed

the
be-

accord-

z The learned " opinion" of the court of errors was delivered by Judge Wardlaw, Hiller vs. Enghsh, 4 Stlobhart's Reports, Columbia, S. C., 185o. While I
was writing this, the supreme court of Massachusetts decided that the " squeeze
of the hand" of a dying person, unable to speak, but having been made aware of
the fact that the pressure would be taken as an affirmative, may be taken as "a
dying declaration," though with caution.--Watfonal Intelligencer, Washington,
May 2I, I853.
Even the Constitution of the French Republic of I848 said, article 89 :
"Conflicts of privileges and duties between the administrative and judicial authority shall be regulated by a special tribunal composed of members of the court
of cassation and of counsellors of state, to be appointed, every three years, in
equal number, by the respective bodies to which they belong. This tribunal
shall be presided over by the minister of justlce."
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ing to law, either to monarch, political party, or suitor.
He
is an integral part of the law, but only a part, which must not
be disconnected from the law. There must not be what are
called in France jugemen:s admbdstratifs, nor any extraordinary or exceptional courts, as has been mentioned ; no judgments by extraordinary commissions, nor any decisions by the
executive regarding the application of the law. The following
instance is here given, not because the case is of itself important,
but because it exhibits the principle with perfect clearness, and
because it refers to a royal proclamation--an
executive act.
The English government had published in 1852 a proclamation
against the public appearance of Roman Catholics in their religious vestments; and the well-known Father Newman asked
the secretary for the home department whether this royal
proclamation must be considered as directed also against the
wearing of "cassocks and cloaks" in the streets of Birmingham, where the Roman Catholics had been in the habit of appearing thus, "under legal advice," for full four years.
The
answer of secretary Walpole, one of the ministers, was this :
"I am to inform you, that her majesty's proclamation
is
directed against all violations of the 26th section of the statute
Ioth George IV. c. 7, and that if you feel any difficulty in
the construction of the enactment, your proper course will be
to consult your legal adviser.
The secretary of state would
not be justified in pronouncing
an opinion on the question
submitted to him; for if any doubt exists on the point, the
decision of it must rest with the courts of law, and not with
the government." z
There is no country except ours and England where a similar answer would, or indeed could, have been given.
Everywhere else it would have been called a destruction of the principle of unity in the government.
We call it a small but choice
cabinet specimen of a most noble principle, forming an element
of our very politics.
Nor must it be forgotten that it was a
tory government which made this exclusively Anglican reply.
*The letter is dated June 24, I852.--London Spectator,July 3, I852.
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The reader will remember
the directly opposite
principle
declared in the bull of Pope Pius IV., quoted
before, as well as
Locke's
provision
in his constitution
of South Carolina.
39. The public accusatorial'
trial is another
element of the
independence
of the law, as it is one of the efficient protections
of the citizen.
By accusatorial
process is understood
here, not
what is generally
understood
by the term of trial by accusation,
(that is, individual
accusation,)
* but that penal trial which
places the court wholly above the two parties in criminal
matters, as the judge
is everywhere
placed, at least theoretically
so, in civil cases;
although
the two parties be the prosecuting
state or government
on the one hand, and the indicted person
on the other.
The accusatorial
trial is thus contradistinguished
from the inquisitorial
trial, which
came into use through
the
canon law, and especially
In it, the judge inquires,

through
the unhallowed
witch-trials.
investigates,
in one word, is the pros-

ecuting
party as well as the judging,
and in some cases he is
even expected
to be likewise
the protecting
party of the indicted prisoner, thus uniting a triad of functions within himself
which amounts
to a psychological
incongruity.3
It may be said that the public accusatorial
trial has prevailed
or been aimed at by all free nations, modern and ancient.
We,
the English,
the Netherlanders,
the Norwegians,
the Swedes,
the French
since the J first revolution,*
the Germans
in the
z The trial by accusation has a distinct meaning in the English law ; still, I
have adopted the terra Accusatorlal Trial, m confolanity to continental lawyers,
A distinct term in contradistinction to the Inqnisxtorial Trial is necessary, and I
prefer Accusatorial to Litigious Trial, which I observe Mr. Stephen uses m an
interesting paper on Enghsh Criminal Law in the collection of articles published
from time to time by former students of the two English universities,Oxford and
Cambridge, respectively.
•
g There was no public prosecutor in Rome. An individual appeared as accuser, and formed throughoutthe trial the prosecuting party. See article Criminal Law, in the Encyclowedia Americana.
a See Feuerbach on the Jury.
4 Under the present absolutism, the trial is of courseat the mercy of the executive, if the government has any interest in the matter; that is, punishments
are inflicted without trial, and certain offences are punished summarily, although
punishable with severe visitation of the law.
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earlier times, the Greeks and Romans--all
have or had it, but
it has nowhere been carried out with that consistency which
we find in the Anglican penal trial.
The penal trial or procedure is quite as important as the
criminal law itself, and with reference to protection, to liberty,
to a pervading consciousness of manly rights, it is even more so.
This is the chief reason which explains why the English, the
freest nation of Europe, endured so long one of the worst and
most unphilosophical
bodies of criminal laws--so sanguinary
in its character that the monstrosity came to pass, of calling
all punishments not capital, secondary punishments, as if d_ath
were the current penal coin, and the rest of punishments merely
the copper to make small "change."
The English public accusatorial process, since the expulsion of the Stuarts, contained
great guarantees of public security, even while those deficiencies yet existed which have been remedied of late, thmlks to
Sir Samuel Romilly and Sir Robert Peel. For a long time
the English judge was the short bridge of fairness, such as even
that was in earlier times, between the cruel treatment of prisoners before and after the trial, for it was only in I774 that,
at the earnest solicitation of Howard, parliament passed an act
according to which jailers should be paid from public funds,
and not, as theretofore, by fees of the prisoners, so that persons found not guilty should no longer be returned to prison,
there to be kept until they could pay the jailer.'
We consider that the accusatorial procedure, carried out with
consistency and good faith, requires that the accusation itself
be not made by the executive, but upon information, by whomsoever made, through an act, which itself includes a guarantee
against frivolous or oppressive accusation;
for, as has been
stated, trial itself, though followed by acquittal, is a hardship.
Hence the importance of a grand jt_ry. The Constitution of
the United States ordains that "no person shall be held to

z Such fearful inconsistencies are almost bewildering;
but Woe to the penally
indicted, was the word of the law on the whole continent.
There are similarly
glaring

and cruel inconsistencies

still existing in our proud race.
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answer for a capital or otherwise infamous crime unless on a
presentment or indictment of a grand jury." The French penal
trial contains no such guarantee, but it has passed over into the
fundamental laws of all our states.
It is farther necessary
that the whole trial be bona fide public and remain bona fide
accusatorial.
Hence there ought to be no secret examinations of the prisoner by the public prosecutor before the trial,
the results of which are to be used at the trial, as this actually
forms part of the French penal trial.
On the other hand, the
judge should remain, during the trial, mere judge, and never
become inquirer or part of the prosecution, as this likewise is
the case in France.
Nor must the prisoner be asked to incriminate himself.
All this belongs to the inquisitorial trial.
The indictment must be clear, and the prosecuting officer must
not be allowed to influence the jury by an address before the
witnesses are examined, nor be allowed to bring in irrelevant
matter.
Lastly, full scope must be given to counsel for the
prisoner.
In all these details most of the accusatorial
trials,
except the Anglican, are more or less, and some sadly, deficient.
40. The independence of the law or administration of justice
requires the independence of the judge.
All the guarantees
we have mentioned support the judge in his independence,
and are requisite for it. He cannot be so without a distinct
setcaration of the judiciary from the other branches of the
government, without a living, self-sustaining jus, or without
the accusatorial procedure.
But more is necessary.
The appointment, the duration in office, and the removal,
must be so that the judge feels no dependence upon any one
or anything, except the law itsel£ This ought to be the case
at least in as high a degree as it is possible for human wisdom
to make it, or for human frailty to carry out. z Where there
is a pervading publicit3¢Jn the political life, an independent
bar and self-sustaining jus and administration of justice, with
responsible
ministers of the executive or a responsible chief
magistrate, carefully limited in his power, there is probably as
* See "Federalist," No. lxxviii, and sequ.
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judges,

in giving

22I
the appointing

to the executive,
especially
if, as is the case with us, the
must confirm the appointment,
as in any other mode of

appointing--indeed,
far
which so far have been
peculiar
fitness, peculiar
tude are requisite,
it is

less danger than in those other modes
adopted
in most of our states.
Where
skill and learning,
and peculiar
aptifor many psychological
reasons
best

to throw the responsibility
of appointing
on a few or one, so
that it be concentrated,
provided
these few or the one are made
to feel by a proper
organization
that they are responsible
to
the public.
It is unwise
to give such appointments
to irresponsible
bodies, or to numerous
bodies, which, according
to
the universal
deception
of a divided responsibility,
are not apt
to feel the

requisite

pressure

of responsibility,

and necessarily

must act by group,
or parties.
If it be done, that hallowed
character,
a wise and upright judge--a
type of humanity
which
antiquity
and modern
and New Testaments,

times, paganism,
Mahometanism,
and the most revered
passages

the Old
of civiI

history,
Jsoon

have ever held as one of the highest and most worthy
fades away in the forgetfulness
of one of the most im-

portant

elements

of all that

is right,

honorable,

and civilized."

x Hard as the task of recording the following occurrence ma) be t It is better
that the dlstemper be known, so that its cure may become possible. In the year
I857 , after the Police Law had long been resisted by the mayor of the city of
New York, and after the supreme court of the state had declared it constitutional, a convention of one of the largest parties was held in that state, in order
to nominate proper candidates for the various officesto be filled by the approaching election. When the judge of the supreme court, who belonged to the same
party, and who, on tile bench, had demded for the constltUtlonahty of the Police
Law, came to be nominated, the nomination was opposed by the person who
had been mayor of New York, in a public speech, on the avowed ground that
judges had been made elective by the party, although he himself had been
adverse to it ; that therefore the judges had been drawn into the sphere of palty
pohtics. The party had voted against the Police Law, and the judge had declared it constitutional, therefore he ought not to be nominated for re-election.
The worst of the Stuarts never said anything worse concerning judges, and the
painful account has been given here to show to the younger students of this work
how fearfully rapid the decline of national sentiment is. Not more than ten
years ago, such sentiments, publicly avowed, would have created universal
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Laws ought to be the resultof mutually modifying compromise; many appointments
ought
not.
Election
in such
cases by a large body
serviceable
ambassadors,

would
lead
and it has

to few efficient and truly
long been settled by that

nation
which probably
knows
most about efficient
appointment of university
professors,
the Germans,
that their appointment by election, either by a numerous
corporation
or by the
professors
of a university
themselves,
If the appointment
of judges ought

ought to be discarded:
not to be vested in legis

latures,
far less ought
the people
at large to burden
themselves with the election of judges.
The election of judges by
the people
themselves,
which has now been established
in
many of the United
States, is founded,
in my opinion,
on a
radical

error--the

confusion

of mistaking

popular

power

alone

for liberty,'and
the idea that the more the one is increased,
in
so much a higher degree will the other be enjoyed.
As if all
power,
power

no matter
what
name be
alone, were not absolutism,

given to it, if it sways as
and had not the inherent

tendency,
natural to all power whatever,
to increase
ing strength!
_All despotic
governments,
whether
lutism

rests

with

an

individual

or the

people,

in absorbthe abso-

(meaning

of

course
the majority,)
strive to make the judiciary
dependent
upon themselves.
Louis XIV. did it, Napoleon
did it, and
every absolute
democracy
has done it. All essential,
practicai
abhorrence. May my younger readers remember that the cnrse_ pronounced on
unjust judges extend to those who appoint judges known to be unjust, or adopt
a system which must make them _o; be they monarchs or the people--exeel,'atlons and blessings make no distinction between them. That judges ought to
judge by the law alone, has been often felt even by absolute monalchs. Frederic
II. of Prussia wrote a letter to the supreme court of his kingdom, enjoining the
members to be faithful to their oath, and to do justice in spite of royal demand.
The court ordered the letter to be framed and hung up m its haU. Lores XII.
of France, in his edict of 1499, concerning the parhaments or high courts of
justice, ordained that the law should always be followed, in spite of royal orders,
which, as the ordinance says, importunity may have wrung from the monarch.
* The remarks of that wise philosopher, Sir William Hamilton, on the election of professors, in his minor works, apply, so far as I remember them now0
with equal force, and probably even with greater strength, to the election of
judges.
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liberty, like all sterling law itself, loves the light of common
sense and plain experience.
All absolutism,
if indeed we
except the mere brutal despotism of the sword, which despises
every question of right, loves mysticism--the
mysticism of
some dwine right.
The monarchical absolutists wrap themselves in it, and the popular absolutlsts do the same.
But
there is no mystery about the word People. People means an
aggregate of individuals to each of whom we deny any divine
right, and to each of whom--I, you, an_l every one included-we justly ascribe frailties, failings, and the possibility of subordinating our judgment and virtue to passion and vice. Each
one of them separately stands in need of moderating and protecting laws and constitutions, and all of them unitedly as
much as the individual.
Where the people are the first and
chiefest source of all power, as is the case with us, the electing
of judges, and especially their election for a limited time, is
nothing less than an invasion of the necessary division of
power, and the submission of the judiciary to the influence of
the power-holder.
It is therefore a diminution of liberty, for
it is of the last importance to place the judge between the
chief power and the party, and to protect him as the independent, not indeed as the despotic, organ of the law.
It has been repeated by some who, not long ago, urged an
elective judiciary, that an independent judiciary may be necessary in order to stand between the crown and the people, but
that these two parties do not exist with us, and that therefore
the judges ought to be dependent on the people, whose simple
servants they are. Not to mention "that the word people is
used in this fallacious argument, as it is often in other cases,
for a mysterious unit which exists nowhere, it may suffice to
say that the English judge does not stand between the crown
and the people. The crown, opposite the people, is sufficiently
weak.
The English judge stands between the crown and the
accused individual, while with us the judge stands between the
people,and the individual, which creates a far greater difficulty.
To resist the crown is considered patriotic, heroic; to resist
the people (and frequently, nay, in most excited cases, this
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means only a loud or impassioned portion of them) is considered unpatriotic, mean, and even treasonable.
An independent judiciary is one of the most indispensable
elements of self-government, for self-government
always implies mutual restraint.
It is one of the wisest acts in a perfectly free people to establish the highest possible degree of
judicial independence,
while they only act as all common
power acts, if they wish to retain absolute power.'
Those of our states which have of late given the appointment of judges to popular elections, labor under a surprising
inconsistency;
for all those states, I believe, exclude judges
from the legislature.
They fear "political judges," yet make
them elective.
Now, everything electional within the state
becomes necessarily, in time, political.
If the physician of a
hospital, the captain of a vessel, or the watchmaker to repair
our timepieces, were elected by the people, they would, to a
certainty, in most cases, be elected not according to their
medical, nautical, or horological skill and trustworthiness,
but
o-1_political grounds.
There is nothing reproachful in this to
the people at large.
It is the natural course of things.
Even
members of the French Academy have been elected on political grounds, when the government has taken a deep interest
in the election.
The question whether judges ought to sit in the house of
commons was recently before parliament."
There are many
English authorities on the American side of the question, at
least so far as the house of commons is concerned.
Lords
Brougham and Langdale, Sir Samuel Romilly and Mr. Curran,
may be mentioned as such. On the other hand, Mr. _Bentham
was of opinion that there was so little legislative talent in
t In I774parliamentpassedan act makingthe justicesof the supremecourt of
Massachusettsindependent of the people for their salarie_. The grand jurors
refusedto serve. Paul Reverewas one of the grand jury.
See Mr.Macaulay'sspeech in the commons,June l, x853,on a bill to exclude judges from the house of commons.
The chief question
was to exclude
the vice-chancellor
favor

of letting

from
judges

a seat in the

commons.

sit in the commons.

Mr.

Macaulay

is decidedly

in
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the world that no place fits so well for legislative business as
the bench, and that it was suicidal to exclude the judges.
The questions we have to answer are these: Does experience
teach us that judges, having a seat in the legislature, where
they needs must belong to one or the other party, allow themselves to be influenced on the bench ? In England, there are
striking instances that, in modern times, they may resist their
own political bias, in Eldon, Thurlow, Mansfield, and Hardwicke.
But this remark extends to common cases only. Were
they, or would they have been, utterly unbiased in all those
trials that may be called political ? The pervading character
of self-government
and independence of the law has certainly
given to the English bench a traditional independence.
But
how long has this existed, and what times may not possibly
recur ? It appears, throughout the Life and Correspondence
of Justice Story, that so soon as he was elevated to the bench
he not only avoided being mixed up with politics in any degree whatsoever, but even the mere semblance of it. He
seems to have been peculiarly scrupulous on this point.
The second question we must answer is this : How does the
judge get into the legislature_
Can he do so without electioneering?
The more popular a representative
government
is, the more necessary the immediate contact between the
candidate and the constituents becomes.
And who wishes to
see the judge, that ought to be the independent oracle of the
law, in this position ?
Mr. ]3entham's observation regarding the general unfitness
of the world at large for legislative business, and the peculiar
fitness of judges for it, requires also some modification.
How
is it with sanitary laws ? Few physicians sit in legislatures,
and those that have a seat are not placed there because they
are _t the head of their profession.
We must necessarily trust
to the general influence under which a legislature legislates.
As to the fitting of the bench for legislative business, it is undoubtedly true with regard to a large class of that business ; but
we must not forget that the judge is and ought to be a peculiar
representative

of conservatism;

which nevertheless
x5

unfits him,
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in a measure, for all that business which is of a peculiarly progressive character.
Almost all law reforms have originally
been resisted by the bench.
It is not in all cases to be regretted.
The judges are the brakes which prevent the vehicle
from descending too fast on an inclined plane ; but the retarding force must be overcome in many cases, however serviceable
it may be that the action of overcoming the difficulty may have
been modified by the very process.
I cannot help believing, then, that upon the whole judges
ought to be excluded from the legislature;
they certainly
ought to be so with us. To allow them a seat in concentrated
governments, as in France, would be calamitous.
But this
reason is, a fortior[, one why judges ought not to be elected
by the people.
We are frequently asked whether the elective judiciary
works badly.
The answer is, that a ball rolls awhile from
the first impulse given to it. So far, old judges have generally
been elected under the new system ; and we would ask, on the
other hand : Has the former system worked badly ? I believe,
then, that elective judges are a departure from substantial
civil liberty, because it is a departure from the all-important
independence of the law.
The foregoing paragraph was written in I853 ; and I have
now to add, in I859 , that a judiciary elected by the people
seems to be, universally and unqualifiedly, considered a serious
failure.
I state this, conscientiously to record facts concerning
so important a topic. The most attentive observation, extensive perusal of public journals, consultation
of lawyers and
statesmen, have not brought to my knowledge a single opinion
in favor of an elective judiciary.
Everywhere
it seems to be
acknowledged that it was introduced into our constitutions from
no dissatisfaction with the existing system or with the judges,
but simply to satisfy the desire of increasing the power of the
power-holder--to
be subservient to the sovereign;
that in
reality it does not increase the power of the people, since persons, if appointed by popular vote, are nominated by a small
number of so-called

leading politicians,

and the people at large
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discuss

the matter

; that
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as the ecclesia
of the people

in the agora

been lessened,
and through
it the confidence
system;
that if a possible increase of salary
capable
hibited

could

in the judiciary

has

even in the jury
is believed
to be

of influencing
the judges,
for which
reason it is proby all our constitutions,
it follows, afortiori,
that a re-

election by the people, or the losing it, must influence the judge
tkr more; that instances
of want of independence
have occurred
in various states, and the lack of independence
has especially
and sadly interfered
with our penal trials and the salutary
operation
of the law ; that it has in many cases elevated
individuals to the bench who had no standing
among their fellow
lawyers, and whom no governor
would have dared to appoint,
feeling his responsibility
as a trustee, while the electing people
are irresponsible,
and that in several states it has actually
occurred that candidates
for judicial
seats have been asked in
the public

journals

how they

mean to decide

if certain

questions

(e.g., the constitutionality
of the New York liquor law) should
come before them, in the same way in which
certain
political
questions
are put to.candidates
for the legislature.
_
It is necessary
to appoint
judges for a long period, and the
best is probably
for life, with a proper provision
which prevents
incapacity
from old age?
The experience
which is required,
and the authority
he must have, although
unsupported
by any
material
power, make this equally desirable,
as well as the fact
that the best legal talents cannot be obtained
for the bench if
the tenure amounts
to a mere interruption
of the business_of
the

lawyer.3

The

constitution

of the French

republic

of 1848,

t The repol_ of the Reform Committee of the New York legislatme reveals a
state of things which reminds us of the worst state of Athen% while the Lomslana
papers copied the most important portions, with strengthening commentarieq and
illustrations from theil state. Numerous individuals, judges, and lawyers have
publicly expressed their disapprobation. We trust so great an evil will soon be
redressed.
2 See Political Ethics, under the heads of _tudge, Indejbendenceof tke _di¢iary.
3 I would refer the reader, on all these subjects, to Judge Chamhers's Speech
on the Judicial Tenure, in the Maryland Convention, Baltimore, _85t. [The
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so democratic in its character,
office to be for life.x

decreed

the tenure

of ju&cial

It is for a similar reason of public importance that the saladof the judges be hberal, which means that, combined with the
honor attached to a seat on the bench, it be capable of commanding the fairest legal talents.
The judge must enjoy, as
has been stated, proper independence ; but he is dependent, and
in the worst degree so, if he is conscious that the best lawyers
before him are superior to him in talent, experience, learning,
and character.
None but such inferior men can be obtained
for an illiberal salary, according to the universal law that the
laborer is worthy of his hire, and that he will seek to obtain
this hire in the great market of labor and talent.
Even the
common consideration
that every private individual expects
that his affairs will be served best by an efficient clerk for a
liberal hire, and not by a poorly-paid hireling whose incapacity
can command no higher wages, should induce us to pay judges,
as indeed every one who must be paid, and is worthy of being
paid at all, with a liberality which equally avoids lavishness
and penury.
Liberal salaries are essential to a popular
government.
To make judges independent or remove from them the possible suspicion of dependence, it has been ordered in the Constitution of the United States that the "judges of the supreme
and inferior courts shall hold their offices during good behavior, and shall at stated times receive for their services a
compensation which shall not be diminished during their continuance in office." This principle has been adopted-in most,
if not in all our constitutions ; many have added that it shall
not be increased either, during continuance
in office? But
evils pointedout by Dr. Lieber are admitted and deprecated by multitudes,but
hithertothere are no stepsbackward. In New York,the statewhichhas suffered
most from a judiciary elected by the people and on party grounds,a vigorous
efforthas lately (1873) been madeto change the modeof election,withoutsuccess. Perhaps if the whole barof a state was united and strongin desiringsuch
a changeit could be effected.]
z This constitutionwill be found in the Appendix.
_"When it has becomenecessaryto increasethe salaryofjudges, the ditficulty
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what is the possibledependence fearedfrom an increaseor
Jecreaseof salary,
compared to that unavoidabledependence
which must be the consequenceof shortterms of office,
and
of appointmentby election
? Itwillhardlybe necessaryto
mention thata fixedsalary,
independentof feesand fines,
is
indispensable
forthe independenceof the judge and theprotectionof the citizen.Even common decency requiresit.
Don Miguel of Portugalmade the judgeswho triedpolitical
offenders depend upon part of the fines and confiscations they
decreed; and we know what was done under James II. and
Lord Jeffreys. The hounds receiving part of the hunted game
suggest themselves at once.
With a view of making the judiciary independent,
the
removal of judges from office has been justly taken out of the
hands of the executive.
The immovability of judges is an
essential element of civil hberty.
Neither the executive nor
the sover_,fin himself ought to have the power of removing a
judge.
He can therefore be removed by impeachment
only,
md this requires, according to the Constitution of the United
States, two-thirds of the votes of the senate.
In some states
they can be removed by two-thirds of the whole legislature. _
Although
the principle of arbitration
cannot be called a
characteristic of liberty, for as a characteristic it belongs rather
to the patriarchal
government, and courts of arbitration may
flourish in despotic states, it will be necessary to consider this
topic in the present place.
It is very possible that our people
would more readily give up an elective iudiciary, where it has
been established, if the law or the state constitutions directed
or admitted of regular courts of arbitration.
Wherever they
have been tried in modern times, they have been found of the
greatest benefit to the people, for instance, in Prussia and
has sometimesbeen avoidedby the judges resigning,upon the understanding
that, after the legislatureshah have increased the salary, they should be reappointed.
z It seemsto me a strangeanomalythat, as it would seemby a late resolution
of the United Statessenate,the president has authorityto removejudgesin the
*'territories."

,
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Denmark.
Great efforts are made in ,England, by such leading men as Lord Brougham, to introduce them in that country
of law. In England as well as in the United States the law
admits indeed of arbitration, but a single arbitration, though
acknowledged
by law if certain prescribed
conditions have
been fulfilled, differs in effect, and the advantage resulting from
it, from a court of arbitration.
Where these courts now exist, the following are, I believe,
their characteristics :
The country is divided into certain arbitration districts, in
each of which the people elect several judges of arbitration, so
that the people may h&ve a choice, because the whole business
transacted by them is an affair of confidence;
Parties must agree to go to arbitration,
and select the
judge ;
They must commence business by handing in a written
declaration that they will abide by the decision of the judge,
without any appeal, and the decision of the judge has full
force in all courts;
Going to arbitration is a purely voluntary matter;
Parties must state their own cases, and no pleaders for others,
no lawyers, are admitted;
There is no jury ;
The arbitration
extends to civil cases only, as a matter of
course ;
The judges
The judge
Great care
parties come
and free will.

of arbitration are elected for a limited time ;
decides on the common principles of fairness;
is taken to establish, as the first step, that the
into court, truly and verily, of their own accord

The chief objections to Lord ]3rougham's repeated propositions to-introduce courts of arbitration have been made by
professional lawyers, namely, that parties ignorant of their full
rights would expose themselves to great losses. The statistics
of those countries where these peculiar courts exist seem to
prove the contrary.
The number of cases decided by them
has been increasing from year to year, and is now, as well as
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the
amount
of pro_,erty
upon
which
they
have decided,
surprisingly
large.
Cases
in which
the disputed
property
amounted
to several hundred
thousand
dollars have been taken
before

these

courts,

and it has repeatedly

happened,

in Prussia,

that in a suit before the regular courts of law the settlement
of portions
of the suit has been taken, by common
consent,
to arbitration,
and the suit at law has proceeded
with the decision of the court of arbitration.
It is remarkable
that the
amount

of property

at stake,

thus

taken

out

law to the court of arbitration,
has sometimes
The establishment
of courts of arbitration

of the

court

of

been very large.
has produced
a

signal decrease
of litigation
and diminution
of expenses.
Finally,
it may be observed
that the fundamental
idea of
courts
of arbitration
somewhat
resembles,
in one point, the
principle
decided

upon
as the

of our states
senates, and
clude,

which, originally
at least/
the house
of lords
last court of appeal,--a
principle
which many

had imitated, by giving the last appeal
which, so far as my inquiry has led

produced

beneficial

of arbitration,
along
especially
of judges
the best

effects

results.

The

introduction

to the state
me to conof courts

with the abolition
of elective judges,
and
elected
for a short term, would
produce

in our country?

z At present, when the house of lords sits as a court of appeal, none but the
law lords are generally present.
In some manufacturing districts on the continent of Europe, for instance in
Rhenish Prussia, so called Manufactory Courts exist. They consist of elected
employers and employed, and judge of all the minor dlfficultaeswhich may arise
between the employers and the employed out of their immediate relation to one
another. The common question, for instance, whether the woven piece, returned
by the weaver, contains all the material given to him, or whether it be returned
in a perfect state, is adjudged by them. General satisfaction seems to prevail
with these courts, whose German name is Fabrik-Gerichte. [Courts or counmls
somewhat like these have been introduced also into Great Britain.]
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CHAPTER
INDEPENDENCE

OF

JUS,

XX.

CONTINUED._TRIAL

BY

JURY.--THI_

ADVOCATE.

•

4I. THE judge cannot occupy a sufficiently
independent
positionbetween the partiesby the accusatorial
proceeding
alone. If thereis not what may be calleda divisionof the
judicial
labor,separating
the finding
of guiltor innocence,
or
of the facts, from the presiding over the whole trial and the
application as well as the pronouncing and expounding
of the
law, the judge must still be exposed to taking sides in the trial.
This division of judicial labor is obtained by the institution of
the jury.
This, it seems to me, is one of the most essential
advantages of this comprehensive, self-groWn institution.
It
is likewise a guarantee of liberty in giving the people a participation in the administration
of justice, without the ruin and
horrors of an administration
of justice by a multitude, as it
was in Athens.
The jury is moreover the best school of the
citizen, both for teaching him his rights and how to protect
them, and for practically teaching him the necessity of law and
government.
The jury, in this respect, is eminently conservative. In this, as in many other respects, it is necessary that
the institution of the jury exist for the civil trial as well as for
the penal, and not, as in many countries, for the latter only.
The necessity o'f the jury does not militate against the arbitration courts, which have proved, as has been stated, a great
blessing in all countries in which they have been properly
established,
or against certain courts of minor importance
which may be advantageously
conducted without a jury. _
t For
Forsyth,

the history
History

of this institution
of

the Trial

by Jury,

in general,
London,

the reader
I852,

is referred

to William
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The results of trial by jury have occasionally been such that
even in England and here, voices have been raised against it.
Men feel the existing evil only; they do not see those evils
that would result a hundredfold
from an opposite state of
things.
Nor are those, who feel irritated at some results of
the trial by jury, acquainted with the operation of trials without jury.
So is occasionally the publicity of trials highly
inconvenient;
yet shouId we desire secret trials ? Liberty, as
we conceive it, can no more exist without the trial by jury-that "buttress
of hberty," as Chatham called it,* and as our
ancestors worshipped it--than without the representative
sys
tem. But we must remember that in all spheres the exception
is patent; the continuous operation of the rule is latent?
The Declaration
of Independence
specifies, as one of the
reasons why this country was justified in severing itself from
the mother-country,
that Americans have been " deprived in
many cases of the benefits of trial by jury."
It may not be improper here to enumerate
briefly all the
advantages of so great an institution, whether they are directly
connected with hberty or not.
x Lord Erskme, when he was raised to the peerage, adopted the words Trial
by Jury, as the scroll of ins coat of arms.
The laxity now unfortunately so common in the administration
and execution of the laws, the crying evil that in our large cities numerous idlers, of a
low character, make thmr living, during court time, by being ready to _erve as
jurymen when called upon, of which they are now very sure, owing to the
facility with which judges excuse citizens from serving ; the frequency of nonagreement and consequent new trials ; the length to which the doctrine is earned
that juries are judges of law as well as fact ; and man_; other things,have
induced
several persons loudly to call for tbe abolition of the jmy.
They do not seem
to know much of history, or they would know that courts without juries are not
exempt from falling into abuses or from becoming actual hmsances.
Let us
imagine our present elective ludges without jury : would that mend matters ? The
opposite is hardly ever the cure of an evil.
A glutton would not take the right
step of amendment by the resolution of starwng himself to death.
Our jury
trials exhibit many deplorable facts, in the present time, owing to the general
spirit of disorder; but the administration
of justice, it would _eem, suffers far
more from want of energy in the judges.
Let us fervently hope that the recuperative power which has been shown by modern nations, and by modern nations
alone, will manifest itself also with us. At any rate, no good is done, when the
st,i_ of state is in danger, by cutting away the very ribs of the ship.
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The trial by jury,
then, if properly
and intelligently
administered,
divides the labor of the administration
of justice,
and permits
each
assigned
to it;

part

quietly

to find

the

truth

in the

sphere

It allows the judge
to stand, as the independent
organ of
the law, not only above the parties, hostilely arraigned
against
each other, but also above the whole practical
case before the
court ;
It enables
admix itself

plain, common,
and
with keen professional

practical
sense
and scientific

properly
to
distinction,

in each single case, and thus prevents
the effect of that disposition to sacrifice reality to attenuated
theory, to which every
individual
is liable in his own profession
and peculiar pursuit-the worship

of the means,

forgetting

the end ;

x And this is the reason that nearly all great reforms have worked their way
from without, and from the non-professional to the professional, or from below
upward.
I beg to arrest the reader's attention for a moment on this topic.
In all civlhzed countries it is acknowledged that there are some important
cases, which on the one hand it is necessary to decide, for Mine and Thine are
involved, and which, on the other hand, are not of a character that the lines of
demarcation can he drawn with absolute distinctness, in a manner which would
make it easy to apply the law ; e.g'., the cases which relate to the imitation of a
part of a work of art, of a pattern, or the quesUon of a bona fide extract from an
author's work, which, according to the Prussian copyright law, was decided by
a jury of " experts," long before the general introduction of the jury in that
country. A simtlar ease is presented when an officer is aecuqed of unofficer-llke
and ungentlemanly conduct. Now the question becomes: Are not these eases
far more frequent than it is supposed m the countries where the trial by jury
does not exist ? Are not almost all complex cases such as leqmre in a high
degree strong common sense, the tact of practical life, together w_th the law_in
order to be justly decided ? Are not perhaps the greater part of civd cases such ?
The English and Americans seem to beheve they are. They believe that close
.logical reasomng is indeed necessary in the application of the law, and they
assign this to the law-officers, but they believe also that a high degree of plain
good common sense, unshackled by technicalities, is necessary to decide whether,
"upon the whole," " taken all in all," the individual case in hand is such as to
bring it within the province of the specafie law, with reference to which it is
brought before the court, and they assign this part of the trial to the jury, that
• is, to non-professional citizens. The English, and the people of some American
states, do not only follow this view in the first stage of a ease, but, in ,_rderto
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;

avoid the evil of letting technicahtles get the better of essential justice, of letting
the minds of professional lawyers, whose rely duty it is to tram themselves in
strict, uncomplomising
logic, decide comphcated and important cases in the last
resort, they allow an appeal from all the judges to the house of lords, or to the
senate.
It appear to me an important fact, which ought always to be remembered
when the subject of trial by jury in general is discussed, that by the trial by jury
the Anglican race endeavors, among other things, to insure the continuous and
necessal_ admixture of common sense in the decision of cases; and who can
deny that in all practical cases, in all controversies, in all disputes, and in all
questions which require the application of general rules or principles to concrete
cases, common sense is indispensable, that is, sound judgment, which avoids the
l'41mium ? Who will deny that every one is hable to have this tact and ph'un
soundness of judgment impaired in that very line or sphere in whlch his calling
has made it his duty to settle general principles, to find general rules, to defend
general points ? The grammarian, by profession, frequently, perhaps generally,
writes pedantically and stiffly; the religmus controversiahst
goes to extremes;
the philosopher, by profession, is apt to divide, distinguish, and classify beyond
what reality warrants ; the soldier, by professmn, is apt to sacrifice advantages to
his science.
Dr. Sangrado is the caricature of the truth here maintained.
The denial of the neces_ty of profound study and professmnal occupation
would be as fanatical as the disregard of common sense would be supercilious
and unphilosophleal.
both.

Truth

stands,

in all spheres,

emphatically

in need of

z The whole history of the libel, down to Charles Fox's immortal bill, may serve
as an illustration.
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It makes the administration of justice a matter of the people,
and awakens confidence ;
It binds the citizen with increased public spirit to the
government of his commonwealth, and gives him a constant
and renewed share in one of the highest public affairs, the
application
of the abstract law to the reality of life--the
administration
of justice ;
It teaches law and liberty, order and rights, justice and
government, and carries this knowledge over the land; _ it is
the greatest practical school of free citizenship ;
It throws a great part of the responsibility upon the people,
and thus elevates the citizen while it legitimately strengthens
the government ;
It does not only elevate the judge, but makes him a popular
magistrate, looked up to with confidence and favor ; which is
nowhere else the case in the same degree, and yet is of great
importance, especially for liberty;
It is the great bulwark of liberty in monarchies against the
crown ;
It stands, in republics, as a committee of the people, between
the accused and the people themselves, a more exacting king
when excited than one that wears a crown ;
It alone makes it possible to decide to the satisfaction of the
public those cases which must be decided, and which, nevertheless, do not lie within the strict limits of the positive law;
x Lord Chancellor Cranworth said, in February, I853, in the house of lords:
"There were many other subjects to be considered.
Tna! by judge instead of
by jury had been eminently successful in the county court_ ; but, in attempting to
extend this to cases tried in other courts, we must not ]o_e sight of the fact that we
should be taking a step towards unfitting for their dunes those who are to send
representatives
to the other house of parliament, who are to perform municipal
functions in towns, and who are to exercise a variety of those local jurisdictions
which constitute in some tort in this country a system of self-government.
It
may be very dangerous to wnhdraw from them that duty of assisting in the administration of justice
Mechanics' schools may afford valuable instruction, but
I doubt if there is any school that reads such practical lessons of wisdom, and
t6nds so much to strengthen the mind, as to serve as a juryman in the administration

ofjustice."
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It alone makes it possible to reconcile, in some degree, old
and cruel laws, if the legislature omits to abolish them, with
a spirit of humanity, which the judge could never do without
undermining the ground on which alone he can have a firm
footing ;
It is hardly possible to imagine a living, vigorous, and
expanding common law without it;
It is with the representative
system one of the greatest
institutions which develop the love of the law, and without
this love there can be no sovereignty of the law in the true
sense;
It is part and parcel of the Anglican self-government;
It gives to the advocate that inde1_endent and honored
position which the accusator_al process as well as !iberty requires, and it is a school for those great advocates without
which broad popular liberty does not exist.
Mr. Hallam, speaking in his work on the Middle Ages of
"the grand principle of the Saxon polity, the trial of facts
by the country,"
says, "from this principle (except as to that
preposterous
relic of barbarism, the requirement of unanimity)
may we never swerve--may
we never be compelled in wish to
swerve--k_y a contempt of their oaths in jurors, a disregard
of the just limits of their trusts."
To these latter words I
shall only add, that the fact of the jury's being called by the
law the country, and of the indicted person's saying that
he will be tried by God and his country, are facts fulI of
meaning, and expressive of a great part of the beauty and the
advantages
of the trial by jury. _ Thece is, however, no
mysterious efficacy inherent in this or any other institution,
nor any peculiar property in the name. Juries must be well
organized, and must conscientiously do their duty.
They become, like all other guarantees
of liberty, very dangerous in
the hands of the government, when nothing but the form is
left and the spirit of loyalty and of liberty is gone. A cot, On all these subjectsconnectedwith the juryI must refer to the Political
Ethics.
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rupt or facilejury is the most convenient agent fordespotism,
or a sure road to anarchy.
The jury trialhas been mentioned here as one of the guarantees of liberty,
and it might not be improper to add some
remarks on the questionwhether the unanimous verdictought
to be retained, or whether
a verdict as the result of two-thirds
or a simple majority
This is an important
of many persons.
be, and connected

of jurors
agreeing
subject,
occupying

ought to be adopted.
the serious attention

But, however
important
as I believe it to be with

the subject
may
the very continu-

ance of the trial by jury as a wholesome
institution,
and with
the supremacy
of the law, it is one still so much debated
that
a proper discussion
Would far exceed the limits to which this
work

is restricted;

and

the

mere

avowal

that

it is my firm

conviction,
after long observation
and study, that the unanimity principle
ought to be given up, would
be of no value, x
I beg, however,
to add, as a fact at all events of interest
to
the student, that Locke was against
the unanimity
principle:
His
constitution
" Every jury shall

for South
Carolina
has this provision:
consist of twelve men ; and it shall not be

necessary
they should
all agree, but the verdict
shall be
according
to the consent of the majority."
The "duke's
laws" in New York, generally
ascribed
to the
x My conviction has been much strengthened since the original writing of thin
work. The Scottish jury (consisting of fifteen members) decides by majority.
Our continued failures of verdicts would cease. Whenever the jmT is out more
than half an hour, it is a pretty sure mgn that the unanimity is, after alQonly one m
form and not in truth. Perhaps most professional men adhere to the unanimity
principle ; but reforms very rarely proceed from the profession, in any sphere.
It was not the theologians of the pope from whom the Reformation proceeded.
We can add,however, high authority in favor of our opinion. In January, 1859,
Lord Campbell, chief justice of England, declared in court, after the jury bad
pronounced an absurd verdict, which be declined accepting, that he intended to
propose a bill, in parliament, for the purpose of adopting the majority principle in
civil cases ; and while I was revising these pages, a very respectable petlfion_
urged even by judges, to allow judges to decide in civil cases by the majority of
jurymen, when they cannot agree on a unanimous verdict, was presented to the
Massachusetts legislature. I consider, however, the principle of ve "dietsbytwothirds in penal cases even more impo-tant than in civil eases.
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It is, besides, well known that our number of twelve jurymen, and the principle
of their unanimity,
arose from the
circumstance
that in ancient
times at /east twelve
of the
compurgators
were obliged to agree before a verdict would be
given, and that compurgators
were added until twelve of them
agreed one way or the other. 2
I conclude
here my remarks
on the institution
of the jury,
and pass over to the last element
of the independence
of the
law--the
independent
position
of the advocate.
42. Where the inquisitorial
trial exists, where the judiciary
in general is not independent,
and where the judges
more or
less feel themselves,
and are universally
considered,
as government officers, it is in vain to look for independent
advocates,
as a class of men.
Their whole position,
especially
where
the trial is not public, prevents
the development
of this independence,
and the consideration
they have to take of their
future career would soon check
happen to spring forth.3

it where

it might

occasionally

zJudge Daly's Historical Sketch of the Ju&cial Tribunals of New York, New
York, x855, page 53.
Forsyth, History of the Trial by Jury.
s Feuerbaeh, in his Manual of the Common German Penal Law, Iotb edition,
623, says that in the inquisitorial proceeding we have to represent the judge to
our minds as the representative of the offended state, inasmuch as it is his duty
to see justice done for it according to the penal law ; as representative of the accused, inasmuch as he is bound at the same time to find out everything on which
innocence or a less degree of criminality can be founded ; and finally, as judge,
inasmuch as he must decide upon the given facts. "Whynot add to this fearful
triad the jailer, the executioner ?
Although a "defensor" is appointed, it is difficult for him to do his work
properly; for in the German inquisitorial process the defence begins when the
inquiring judge has finished, or the "acta" are closed, that is, when the written
report of the judge is made Now, a lawyer does not feel very free to attack the
writing of a judge upon whom his advancement probably depends, even if any
latitude were given to the advocate. Mr. Mittermaier, note d, _ I4, of his
Art of Defending, 2d edition, speaks openly of the great difficulty encountered
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The independence
of the advocate
is important
in many respects.
The prisoner,
in penal trials, ought to have counsel.
Even Lord Jeffreys, who among judges
is what Alexander
VI.
was among popes, declared
it, as far back as the seventeenth
century, a cruel anomaly
that counsel were permitted
in a case
of a few shillings,
but not in a case of life and death.
But
counsel of the prisoner
themselves
independent

can be of no avail if they
in a very high degree.

do not feel
This inde-

pendence
is necessary
for the daily protection
of the citizen's
rights.
It is important
for a proper
and sound
development
of the law ; for it is not only the decisions
of the judges which
frequently
settle the most weighty points and rights, but also
the masterly
arguments
of the advocates;
and, lastly, it is
important
in all so-called
political trials.
May we never have reason to wish it otherwise

! The

limits

of the advocate,
especially
as counsel
in criminal
cases, and
which doubtless
form a subject
connected
with liberty itself,
nevertheless
belong
more properly
to political and especially
to legal ethics.
As such I have treated
of them in the Political Ethics.

I own, however,

that,

when

writing

that

work,

the

topic had not acquired
in my mind _ all the importance
and
distinctness
which its farther pursuit, and the perusal of works
on this important
chapter
of practical
ethics, have produced.
I am sorry to say that very few of these works or essays seem
manfully
to grapple with it and to put it upon solid ground.
It is desirable that this should be done thoroughly
and philosophically.
This is the more necessary,
as the loosest and
vaguest
notions on the rights of the advocate
are entertained

by the "defensor" in unveiling the imperfections of the acta which have been,
sent him, because he thereby offends his superior_ upon whom his whole career
may depend; and Mr. Voget, the de%nsor of the woman Gottfried, in Bremen,
who had poisoned some thirty person% fully indorses these remarks of Mr. Mittermaier, in his work, The Poisoner, G. M. G_ttfried, Bremen, 183o, (first division, pp. I7 and 18 ) He concludes his remarks with these words: "Who
does not occasionally think of the passage, x Sam. 29 : 6---Non inveni in te quid.
quam mali_sed satrapis non places," (or, as our version of the Bible has it.
Nevertheless, the lords favor thee not.)
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by many respectable men, and the most untenable opinions
have been uttered by high authorities.'
In this work, however, all that I am permitted to do is to
indicate the true position of the advocate in our Anglican
system of justice, and to allude to the duties flowing from it.
Most writers discuss "the time-honored
usage of the profession in advocating one side," and of saying all that can be
said in defence of the prisoner.
No one at all conversant with
the subject has ever had any doubt upon this point.
It is a
necessary effect of the accusatorial procedure.
Indeed, it forms
an essential part of it. But the writers go on maintaining
that therefore the advocate may, and indeed must, do ano
say for his client all that the latter would do and say for himself, had he the requisite talent and knowledge.
And here
lies the error, moral as well as legal."
No man is allowed to do wrong, for instance to tell an
untruth, or to asperse the character of an innocent person,
either in his own behalf or for another.
The prisoner would
do wrong in lying, and no one has a right to do it for him
The lawyer is no more freed from the moral law or the obligation of truth than any other mortal, nor can he divest himself
of his individuality any more than other men.
If he lies, he
lies as every other man, at his own individual peril.
If, as
Lord Brougham stated it, the only object of counsel is to free
the prisoner, at whatever risk, why, then, not also do certain
things for the prisoner which he would do were he free ?
Many an indicted murderer would make away with a dangerx For instance, Lord Brougham'swell-knownassertion uttered at the trial of
,Queen Caroline--often commentedupon,but nevertaken hack or modifiedby
the speaker,--p. 9I, Legaland Political Hermeneutics. See also an article on
Licenseof Counselin the Jammrynmnber, 184x,of WestminsterReview. The
case of Sir Arthur Plgott, attorney-generalof the Duchy of Cornwall,statingan
court,for the Prince of Wales,that he had never heard of bonds of the Dutch
loan, which the 15rinceand someof his brokers had made, has been referredto
before. The list of shamefultricks--actual tr_eks---towhich counselhave occasionallyresortedin our courts,wouldreqmre a large space.
Consult Hortensius: an Historical View of the Office and Duties of art
Advocate,by William Forsyth,London, 18 "3.
I6
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ous witness, if the prison did not prevent him.
Why, then,
ought not the lawyer to do this for him ? Because it would
be murder ? And why not ? If the advocate is to say and do
all the prisoner would do and say for himself, irrespective of
morality, the supposed case is more glaring, indeed, but in
principle the same with many actual ones. The fact is, the
rights of the advocate, or the defence of his speaking on one
side, cannot be put on a worse foundation than by thus making
him a part of the prisoner's individuality, or a substitute.
Nor
could there be a more degrading position than that of letting
one's talent or knowledge for hire, no matter whether for just
or unjust, moral or immoral purposes.
Indeed, why should
this knowledge for hire begin its appropriate operation during
the trial only, if escape is the only object ? Why not try to foil
the endeavors of the detective police ? Is it only because the
retaining fee has not yet been paid, and that, so soon as it is in
the advocate's hand, he has a right to say, with the ancient
poet:
I deem no speaking evil that results in gain?*
This
cannot be. All of us have learned to venerate Socrates, whom
Lord Mansfield calls the greatest of lawyers, for having made
victorious war on the sophists, and having established ethics
on pure and dignified principles;
and now we are called upon
to sanction everything, without reference to morality and truth,
in an entire and highly privileged class, and in the performance of the most sacred business of which political man has
any knowledge.
If lawyers insist upon this revolting exemption from the eternal laws of truth and rectitude, they ought
to consider that this will serve in the end as a suggestion to
the people of returning to the Athenian court of the people.
The true position of the advocate in the Anglican accusatolial trial, and in a free and orderly country, is not one which
would almost assimilate him to the "receiver."
It is a far
different one.
Nearly in all free countries, but especially in
all modern free countries, has the advocate assumed a prominent position.
He is an important person as advocate, and as
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belonging to that profession from which the people necessarily"
must always take many of their most efficient law-makers,
from which arise many of the greatest statesmen,mwhatever
the English prejudice, even of such men as Chatham, to the
contrary may long have been,--and
which has formed in free
states many of their immortal orators. _
x There was a time when diplomacy and dishonest subtlety were nearly
synonymous--when
it was discussed how signatures might be written so that
after a number of years they would vanish.
Since that time, diplomacy has
signally improved.
We are now living in an age in which a corresponding
lmpxo_ement is manifestly going on in legal ethics. We discuss the pertinent topics
at least, and public attention is alive
The following article, taken from the
London Spectator, Sept. 3, 1853, may find an appropriate place in a note:
"However
little the Smyth case can have answered the purpose of the man
who claimed the property, it will not be entirely without beneficial result, since
it has put in a very strong hght a moral which has not escaped the legal profes._ton. Some time ago it was argued that a barrister becomes completely the
agent and advocate of hit chent, engaged solely to present all that may be said
on the side of that client, and disengaged from any moral responsibility as to the
merits of the case. ']?his doctrine, however, although it was convenient for the
consciences of professional men less sensitive than Romilly, could not be sustained entilely;
and barristers have gone to the equally erroneous opposite
extreme--that
of throwing up a brief at coon as a grossly fraudulent character
was exposed in their case. Mr. Bovill threw zip his brief in the Smyth case, and
in doing s% we think, violated the txue principle upon wlaich a barrister should
act ; a principle which has not been unrecognized by the profession.
It is, that
the barrister is engaged for the purpose of seeing that his client be treated according to law and in no other way; that he have all the evidence that can be procured and set forth for him ; that the evidence be taken according to rule and
practice; that the judge charge the jury according to law and rule; in short,
that the whole proceedings be legular and complete in all that is required on the
part of the client.
Acting on this plmciple, the barrister can retain his brief to
the last, a_ well as on the principle of absolute agency; but he is not required to
be an accomplice in suborning false evidence, or in setting forth pleas that he
knows to be fraudulent ; nor is he bound to anticipate the judgment by a declaration of the verdict in the act of thlowmg up his brief.
"This principle has been recognized so far that there is a prospect of its becoming more generally adopted as the rule of the profession.
But the Smyth
case suggests to us that it may very properly be extended to the other half of
the profession--the
attorney_. They are bound to exerci._e discretion in their
conduct with their clients, otherwise they become parties to contpiracy and fraud.
Considering all the opportunities that a man in the profession has of discriminating, it is difficult to find him thus placed and to acquit him either of an extraor-
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and parcel

of the whole

machinery

of

as much
so as the jury, the judge,
or
forms an integral
part of the whole con-

trivance called the trial ; and the only object of the trial
find out legal truth so that justice
may be administered.

is to
In

this trial, it has been found most desirable
to place the judge
beyond the parties, to let both parties
appear before him, and
to let both parties
say all they can say in their favor, so that
the truth may
in the inquiry,

be ascertained
without
the judge's
taking
part
and thus becoming
personally
interested
in the

conviction,
or in either party.
The advocate
is essentially
an
amicus curim ; he helps to find the truth, and for this purpose
it is necessary
that all that can be said in favor of his client
or in mitigation
of the
party does the opposite,

law be stated;
because
the opposite
and because
the case as well as the

law ought
to be viewed from all sides, before a decision
be
made.
The advocate
ought not only to say all that his client
might say had he the necessary
skill and knowledge,
but even
more;
but the client or prisoner
has no right to speak the
untruth
in his own behalf, nor has the lawyer the right to do
it for him.
Chief-Justice
Hale severely reproves
the misstating
authorities and thus misleading
the court;
but why should
this be
wrong,
and the misstating
of facts not?
Many
prisoners
would

certainly

misstate

authorities

if they

could.

Trials

are

not established
for lawyers to show their skill or to get their
fees, nor for arraigned
persons
to escape.
They are established as a means
of ascertaining
truth and dispensing
justice;
not
advocate's

to promote
or aid injustice
or immorality.
duty is, then, to say everything
that possibly

The
can

dreary degree of dulness or of culpable knowledge. It is, for example, excess.
ively difficult to understand how any professional man could see Smyth, hear
him tell his lles--nay, take them clown in writing in order to insert them in the
brief and not understand the whole character of the fraud. Now, no attorney
would put himself into this position, however fraudulent his client might be, if
he confined himself to the principle which we have mentioned as adopted by
barristers."
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be said in favor of his case or client, even if he does not feel
any strong reliance on his argument, because what appears to
himself weak may not appear as such to other minds, or may
contain some truth which will modify the result of the whole.
But he is not allowed to use falsehood, nor to injure others.
Allowing this to him would not be independence, but an arbitrarily privileged position, tyrannical toward the rest of society, x
To allow tricks to a whole profession, or to claim them by law,
seems monstrous.
There is no separate decalogue for lawyers, "
any more than for king, partisan, or beadle.
The lawyer is obliged, as was stated before, to find out
everything that can be found in favor of the person who has
intrusted himself to his protecting care, because the opposite
will be done by the opposite party.
He has no right to
decline the defence of a person, which means the finding out
for him all that fairly can be said in his favor, except indeed in
very peculiar cases. Declining the defence beforehand would
amount to a prejudging of the case; and in the division of
judicial labor every one ought to be defended."
The defence
z The famous case of Mr. Phlhps, now on the bench, when defending Courvoisier, _s treated at considerable length m Townsend's
Modern State Trials,
under the trial of Courvoisler.
It must be allowed that the defence is not successful, though ingenious.
On page 312 of vol. i. of that work, the reader will
also find the titles of numerous writings bearing on the moral obhgations of the
advocate, to which may be added those I have mentioned in the notes appended
to my remarks on the advocate m the 2d vol. of the Political Ethics.
I also
refer to pp. 59 and sequ. m my Character of the Gentleman, Charleston, S.C.,
I847.
2 At the very moment that these pages are passing through the press, (in I853,)
a case has occurred in an English court, of a young man indicted for burglanously entering the room of stone young woman.
His counsel in the defence
suggested .that probably the young lady had given an appointment to the prisoner.
"That is not in the brief," cried the prisoner himself, and the court justly
reprimanded the barrister.
It ought to be added that in this case the hamster
wrote a letter of submission to the court.
This has not been done in other cases
quite as bad in pnnciple.
Thus, another publicly reproved barrister resisted that
he had done what the profession required when he had resorted to the following
trick.
He had subpoenaed the chief witness against his client, so that he could
not appear, and the_ argued that the prosecutor must know his chent to be
innocent, else he would certainly have produced his witness, etc.
Since this was written, the following case has occurred,

(in Cincinnati,

I853. )

246
of possible
counsel.

ON CIVIL LIBERTY
innocence,

not the defeat of justice,

is the aim of

Great advocates,
such as Romilly, x have very distinctly
pronounced themselves against that view which still seems the
prevailing one among the lawyers; and Dr. Thomas Arnold
was so deeply impressed with the moral danger to which the
profession of the law, at present, exposes its votary, that he
used to persuade his pupils not to become lawyers ; while Mr.
Bentham openly declared that no person could escape, and
that even Romilly had not remained wholly untainted.
It ought to be observed, however, that a more correct opinion
on the obligations of the advocate seems to be fast gaining
ground in England.
At present it seems to be restricted to
the public ; but the time will come when this opinion will reach
the profession itself. Like almost all reforms, it comes from
without, and will ultimately force an entrance into the courts
and the inns. We are thus earnest in our desire of seeing
correct views on this subject prevail, because we have so high
an opinion of the importance of the advocate in a modern
free polity?
When the defence came on, three hundred witnesses were sworn.
The prosecution of course did not believe that its turn would come for a long time.
But the
defence only examined some four witnesses, and then declared it had done. The
prosecution was not prepared to proceed, and asked for delay; but the court
decided that the case could not be stopped.
Thus the whole trial was upset,
and a verdict of not guilty was found.
Now, are such atrocities to be borne
wlth_
Does freedom consist in giving all possible protection to trickery?
x There is a very excellent passage on this topic in the reflections of Sir Samuel
Romilly on himself and the good he might do should he be appointed lord
chancellor, page 384 and sequ. of vol. iii. of his Memoirs_ 2d ed., London, 184o.
2 This was written in 1853.
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SELF-GOVERNMENT.

THE last constituent of our liberty that I shall mention is
local and institutional self-government.'
Many of the guaran-

the

' The history of this ploud word is this : It was doubtless
Greek
autonomy,
and seems originally
to have been

made in imitation
of
used in a moral
sense

only.
It is of frequent
occurrence
in the works of the divines who flourished
in
the sixteenth
and seventeenth
centuries.
After that period
it appears
to have
been

dropped

for a time.

We find it in none

a long list of words is given
are now wholly out of use;
Worcestm's

Umversal

which

denotes

Paley,
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nor
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works,

Whether
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London,
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libe_y
which have been mentioned
receive
in a pervading
system
of self-government,

and on the other hand are its refreshing
springs.
Individual
liberty consists, in a great measure, in politically
acknowledged
self-reliance,
and self-government
is the sanction of self-reliance
and self-determination
in the various
minor and larger circles
in which government
local self-government,

acts and of which
in other words,

it consists.
Without
self-government
con-

sistently
carried out and apphed to the realities of life, and not
remaining
a mere general
theory, there is no real self-government according
to Anglican
views and feelings.
Self-government is founded on the willingness
of the people to take care
of their own affairs, and the absence
of that disposition
which
looks

to the general

government

for everything

; as well as on

In one word, self-government is now largely used on both sides of the Atlantic,
in a pohtmal sense.
Th_s modern use of the word is no innovation, as it was no innovation when
St. Paul used the old Greek word zdart_"m the vastly expanded sense of Christian
faith. Ideas must be designated. The innovation was Chrlstiamty itself, not
the use of the word to designate an idea greater than Ptsas could have signified
before.
That self-government in politics is always applied by tile Engllsh-_peaking
race for the self-government of the people or of an insutution,--in other words,
that self has in this sense a reflective meaning,--is as natural as the fact itself that
the word has come, m course of time, to be applied to political government,
simply because we must express the idea of a people or a part of a people who
govern themselves and are not governed by some one else.
Self-govermnent belongs to the Anglican race, and the English word is used
even by foreigners. A German and a French statesman, both distingmshed in
literature and politics, used not long ago the English word m conversations in
their own languages with me.
Donaldson's Greek Dictionary renders ItvraVolAaby self-government.
The word self, or its corresponding term in other languages, may have tt
reflective sense, as in self-mmder, or it may have a merely emphatm or exclusive
meaning, f2st, he himself. Hence the fact that the Emperor of Russia calls himself autocrat of all the Russias, (self-ruler, himself and alone the ruler,) and we
use the corresponding word self-government for the opposite, the government in
which the ruling is left to the ruled. The old English self-sovereign is the exact
rendering of autocrat. The Germans use the word Selbst-Verlag, Le., sale of the
book by the author himself. German wine-shops in New York have frequently
on their signs, in English, the ludicrous words Self.Imported Wines.
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the willingness in each to let others take care of their own
affairs.
It cannot exist where the general principle of interference prevails, that is, the general disposition in the executive
and administration
to do all it possibly can do, and to substitute its action for individual or minor activity and for selfreliance.
Self-government is the corollary of liberty.
So far we have chiefly spoken of that part of liberty which
consists in checks, except indeed when we treated of representative legislatures;
self-government
may be said to be
liberty in action.
It requires a pervading conviction throughout the whole community that government, and especially the
executive and administrative
branch, should do nothing but
what it necessarily must do, and which cannot, or ought not,
or will not be done by self-action; and that, moreover, it should
allow matters to grow and develop themselves.
Self-government implies self-institution, not only at the first setting out
of government, but as a permanent principle of political life.
In a pervading self-government,
the formative action of the
citizens is the rule;
the general action of the government
is the exception, and only an aid. The common action of
government
in this system is not originative, but regulative
and moderative, or conciliative and adjusting.
Self-government, therefore, transacts by far the greater bulk of all public
business through citizens, who, even while clad with authority,
remain essentially and strictly citizens, and parts of the people.
It does not create or tolerate a vast hierarchy of officers, forming a class of mandarins for themselves, and acting as though
they formed and were the state, and the people only the substratum on which the state is founded, similar to the view
that the church consists of the hierarchy of priests and that
the laity are only the ground on which it stands.
A pervading
self-government,
in the Anglican sense, is
organic.
It does not consist in the mere negation of power,
which would be absurd, for all government
implies power,
authority on the one hand and obedience on the other ; nor
does it consist in mere absence of action, as little as the
mere

absence

of censorship

in China is liberty of the press
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It consists in organs of combined self-action, in institutions,
and in a systematic
connection of these institutions.
It is
therefore the opposite at once of a disintegration
of society
into individual, dismembered and disjunctive independencies,
and of despotism, whether this consist in the satrap despotism
of the East, (in which the pacha or satrap embodies indeed
the general principle of unfreedom in relation to his superior,
but is a miniature
despot or sultan to all below him,) or
whether it consist in the centralized despotism resting on a
dense and thoroughly
systematized
hierarchy of officials, as
in China or in the European despotic countries.
Anglican
self-government
differs in principle from the sejunction into
which ultimately the government of the Netherlands
lapsed"
and it is equally far from popular absolutism, in which the
majority is the absolute despot.
The majority may shift, indeed, in popular absolutism, but the principle does not, and the
whole can only be called a mutually tyrannizing society, not
a self-government.
An American orator of note has lately
called self-government
a people sitting in committee of the
whole.
It is a happy expression
of what he conceives selfgovernment to be. We understand
at once what he means;
but what he means is the Athenian market democracy, in its
worst time, or, as a French writer has expressed it, Le peupleempereur, the people-despot.
It is, in fact, one of the opposites of self-government,
as much so as the one expressed
in the favorite saying of Napoleon I.: "Everything
for the
people, nothing by the people."
Self-government
means
Everything for the people, and by the people, considered as
the totality of organic institutions, constantly evolving in their
character, as all organic life is, but not a dictatorial multitude.
Dictating
is the rule of the army, not of liberty; it is the
destruction
of individuality.
But liberty, as we have seen,
consists in a great measure in protection of individuality.
While Napoleon I. lhus epigrammatically'
expressed the
essence of French centralization, x his chief antagonist, William
I As to the first part of this imperial d_ctum--toutpour le peupte--we know
very welt how difficultit is to know whatis for the people,qrithoutinstitutional
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Pitt, even the tory premier, could not help becoming the organ
of Anglican self-government,
as-appears
from the anecdote
which I relate in full as it was lately given to the public,
because the indorsement by the uncompromising
soldier gives
it additional meaning:
" A day or two before the death of the Duke of Wellington,
referring to the subject of civic feasts, he told an incident in
the life of Pitt which is worth recording.
The last public
dinner which Pitt attended was at the Mansion-house ; when
his health was proposed as the savior of his country.
The
duke expressed his admiration of Pitt's speech in reply; which
was, in substance, that the country had saved herself by her
own exertions, and that every other country might do the
same by following her example." _
Self-government
is in its nature the opposite to political
apathy and that moral torpidity or social indifference which is
sure to give free play to absolutism, or else to dissolve the
whole polity.
We have a fearful instance in the later Roman
empire.
It draws its strength from self-reliance, as has been
stated, and it promotes it in turn ; it cannot exist where there
is not in each a disposition and manhness of character willing and able to acknowledge
it in others.
Nothing strikes
an observer, accustomed to Anglican self-government,
more
strongly in France than the constant desire and tendency
even in the French democracy to interfere with all things
and actions and to leave nothing to self-development.
Selfgovernment requires politically, in bodies, that self-rule which
moral self-government
requires of the individual--the
readiness of resigning the use of power which we may possess,
indexes of public opinion,and how easy it is, even for the wisest and the best,
to mistake and substituteindividual,family,and classinterests,and passions,for
the wants of the people. This, indeed, constitutesone of the inherent and
greatest diffieultiesof monarchicaldespotism. A benevolent Eastern despot
could not have said it, for there is no people,I_litieally speaking,m Asia; and
for a Europeanruler it was either hypocritical,or showedthat Napoleonwas
ignorant of the driftof moderncivilization,of which politicaldevelopmentforms
so large a portion.
z London Spectatorof SeptemberI8, I852.
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quite as often as using it. Yet it would be a great mistake
to
suppose
that self-government
implies weakness.
Absolutism
is weak.

It can

summon

great

sions, as all concentration
can;
or character;
nor is a .certain
foreign to self-government,
but
the

executive

strength

to use it arbitrarily.

self-government

necessarily

upon

certain

occa-

but it is no school of strength
concentration
by any means
it is not left in the hands of

leads

Nor

is it maintained

in each

single

case

that
soonest

and most directly to a desired end, especially
when this belongs
to the physical
welfare of the people;
nor that absolute
and
centralized
governments
may not occasionally
perform brilliant
deeds, or carry
out sudden
improvements
on a vast scale
which
rapidly

it may not
to execute.

which is the most
produces
the best

be in the power
of self-governments
But the main question
for the freeman
befitting'to
and most

man in his nobler state;
lasting
results
upon the

so
is,

which
whole

and in the long ruri; which effects the greatest
stability
and
continuity
of development;
in which is more action of sound
and healthful
life and not of feverish
paroxysms
; which possesses the greatest
tenacity ? Is it the brilliant
exploits which
constitute
the grandeur
of nations if surveyed
in history,
and
are there not many brilliant actions peculiar
and denied to centralized
absolutism
?
In

history

at large,

we observe

that

to self-government

the

material

and

bril-

liant influence of states
is frequently
in accordance
with their
size and the concentration
of their governments,
but that the
lasting and essential
influence
exercised
by states is in proportion to their vigorous
self-government.
This influence,
however, is less visible, and requires
analyzing
investigation
to be
discovered
and
whole progress
France,

laid open.
The influence
of England
of our race has. been far greater
than

but far less

brilliant

XIV.
A similar
observation
The influence which the _ind
far surpasses
perial pupil;
Great,

even

than

the effects of all the
yet thousands
learn
in our primary

that

of the period

may be
of Aristotle

schools,

on the
that of
of Louis

made in all spheres.
has had on our race

brilliant
exploits
of his imthe name of Alexander
the
who

never

hear

of Aris-

tofle.

Nature

fact.

The
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herself

furnishes

man with

organic

life which

silently

illustrations

pervades

a creative power, is not readily
tions, and startling
phenomena

seen, while
attract
the

at least

observing.

the wonder

Where
exposed
sight

of the least

self-government
to the danger

of, and

that
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of this

the whole

with

convulsions,
erupattention,
or cause

does not exist, the people are always
that the end of government
is lost

governments

assume

themselves

as their

own ends, sometimes
under the name of the country,
some
times under
the name
of the ruling
house.
Where
selfgovernment
exists, a somewhat
similar danger presents
itself in
political parties.
They frequently
assume that they themselves
are the end and object, and forget that they can stand on defensible

ground

only if they subserve

the country.

Man is always

exposed to the danger of substituting
the means for the ends.
The variations
we might
make on the ancient
Propter
vitam
vivendi perdere
causas, with perfect justice, are indeed endless '
Napoleon
I., who well knew
the character
of absolute
government

and

pursued

theless
speaks
of the
tency of power."
He

it as the great

" impuissance
felt, on his

end of his life, never-

de la force"-the
impoimperial
throne, which
on

another
and public occasion he called wood and vel_ret unless
occupied
by him, and which was but another
wording
of Louis
XIV.'s L'ftat
c'est moi, that which all sultans
have felt when
their janizaries
deposed them--he
the czar-government
is the most

felt that of all governments
precarious.
He felt what,

x Do not all the following, and many more, find their daily or historical
apphcations: Propter impenum nnperand_ perdere causas; Propter eccleslam
ecclesi_eperdere causas ; Propter tegem legls perdere eausas ; Propter argumenta
tionem mgumenti perdere causas; Propter dictlonem dicendi perdere causas?
The Memoirs of Count Miot, the first volumes of which have lately heed
published, show more in detail than any other work with what eagerness, con.
sistency, and boldness Napoleon I. endeavored, step by step, to break down
every guarantee of hberty which the French people had established. He did.
this so soon as he had been made consui-for_fe, and succeeded, through the
newly-established senate and eouneii of st_tte, in nearly all cases. _When he
attempted to abolish the trial by jury, supported as he was by his high law-officers,
the institution was saved by a few men, showing, on that occasion, a degree of
resolution which had become rare, even at so early a period.
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with other important truths, 3_r. de Tocqueville had the boldness to tell the national assembly, in a carefully considered
report of a committee, in 185 :, when he said :
"That people, of all nations in the whole world, which has
indeed overthrown its government
more frequently than any
other, has, nevertheless,
the habit, and feels more than any
other the necessity, of being ruled.
"The nations which have a federal existence, even those
which, without having divided the sovereignty,
possess an
aristocracy, or who enjoy provincial liberties deeply rooted in
their traditions--these
nations are able to exist a long time
with a feeble government, and even to support, for a certain
period, the complete absence of a government.
Each part of
the people has its own life, which permits society to support
itself for some time when the general life is suspended.
But
are we one of those nations?
Have we not centralized all
matters, and thus created of all governments
that which, indeed, it is the easiest to upset, but with which it is at the same
time the most difficult to dispense for a moment ?"_
" Mr. de Tocquevllle made th:s report on the 8th of July, in the name of the
majority of that commxttee, to which had been referred several propositions
relating to a revision of the constitution.
It was the time when the constitutional
term of the president drew to its end, and the destre of annulhng the mebgibihty
for a second term became manifest.
It was the feverish time that preceded the
second of December, destined to become another of the many commentaries on
the facility with which governments
founded upon centralizatlon
are upset, by
able eousph'acies or by a .terror-striking
surprise, such as the revolut:on of
February had been, when the Orleans dynasty was expelled, and another proof
how easy it is in such states to obtain an acquiescent majority or its semblance.
In connection with the fo:egoing, I must ask leave to add the concluding
remarks of the Ancien P._gime, pubhshed since the filst edition of Civil _Llberty
was issued. I know of no passage in modern litelature which reminds the
reader so directly of the energy and gloom of Tacltu_.
I quote from Mr. Bonner's translation, New York, I856 , and wish to say that the whole work of Mr.
de Tocqueville is a continued historical commentary of all that is said in the
present work on Gallican political tendencies.
"When I examine that nation (the French) in itself, I cannot help thinking at
is more extraordinary
than any of the events of its history.
Did there ever
appear on the earth another nation so fertile in contrasts, so extreme in its acts-more under the dominion of feeling, less ruled by principle ; always better or
orse than was anticipated--now
below the level of humanity, now far above;
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I conclude,
for the present,
my remarks
and with them the enumeration
of the

institutions

which

characterize,

and

in their

aggregate
constitute,
Anglican
liberty.
They prevail more or less developed
wherever
the Anglican
race has spread
and formed governments
or established
distinct polities.
Yet, as each of them may be carried out with
peculiar
consistency,
or is subject to be developed
under the
influence
of additional
circumstances,
or as a peculiar character
may be given to the expansion
of the one or the other element,
it is a natural consequence
that the system of guarantees
which
we have called Anglican
presents
itself in various forms.
All
the broad Anglican
principles,
as they have been stated, are
necessary
to us, but there is, nevertheless,
that which we can
call American
liar to ourselves.
the most

liberty--a
Those

characteristic

development
features
are given

which

of Anglican

liberty

may, perhaps,

in the following

pecu-

be called

chapter.

a people so unchangeable m its leading featmes, that it may t:e recognized by
portraits drawn two or three thousand years ago, and yet so fickle in its daily
oplmons and tastes that it becomes at last a mystery to itself, and is as much
astonished as strangers at the sight of what it has done ; naturally fond of home
and loutme, yet, once driven forth and forced to adopt new customs, ready to
carry principles to any lengths, and to dare anything; indocile by disposition,
but better pleased with the arbltlary and even violent rule of a sovereign than
with a free and regular govermnent under its chief citizens ; now fixed in hostihty to subjection of any kind, now _o passionately wedded to servitude that
nations made to serve cannot vie with it ; led by a thread so long as no word
of resistance is spoken, wholly ungovernable when the standard of revolt has
been raised--thus always decmvmg its mastms, who fear it too much or too little ;
never so free that it cannot be subjugated, nor so kept down that it cannot break
the yoke; qualified for every pursuit, but excelling in nothing but war; more
prone to worship chance, force, _uccess, _clat, noise, than real glory ; endowed
",_lthmore heroism than virtue, mole genres than common sense; better adapted
for the conception of grand designs than the aceomphshment of great enterprises ;
the most brilliant and the most dangerous nation of Europe, and the one that is
surest to inspire adnuratmn, hatred, terror, or pity, but never indifference ?
" No nadion but such a one as this could give birth to a revolution so sudden,
so radical, so impetuous in its course, and yet so full of missteps, contradictory
facts, and conflicting examples. The French could not have done it but for the
reasons I have alleged ; but, it must be admitted, even these reasons would not
suffice to explain such a revolution in any country, l:at France."
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CHAPTER
AMERICAN

XXII.
LIBERTY.

AMERICANliberty belongs to the great division of Anglican
liberty.
It is founded upon the checks, guarantees, and selfgovernment
of the Anglican race:
The trial by jury, the
representative
government,
the common law, self-taxation,
the supremacy of the law, publicity, the submission of the
army to the legislature, and whatever else has been enumerated, form part and parcel of our liberty.
There are, however, features and guarantees which are peculiar to ourselves,
and which, therefore, we may say constitute American liberty.
They may be summed up, perhaps, under these heads: republican federalism, strict separation of the state from the church,
greater equality and acknowledgment
of abstract rights in the
citizen, and a more popular or democratic cast of the whole
polity.
The Americans do not say that there can be no liberty without republicanism, nor do they, indeed, believe that wherever
a republican or kingless government
exists, there is liberty.
The founders of our own independence
acknowledged
that
freedom can exist under a monarchical
government, in the
very act of their declaration of independence.
Throughout
that instrument the Americans are spoken of as freemen whose
z We have discussed the trial by jury, and even the grand jury, as elements of
Anglican liberty.
I am now obliged to add, that when this page was correcting
for the press, the author learned that the state of Michigan had passed a law by
which, after the Izth day of April, 1859 , the grand jury is to be dispensed with
as an ordinary instrument of criminal proceeding, though power is re_erved to
the judges to resort to it in certain Special cases. The people of Michigan have
thus shown an inclination toward the French system.
French, and continental
European lawyers in general have an aversion to the grand jury.
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rights and liberties England had unwarrantably
invaded.
It
rests all its assertions and all the claimed rights on the liberty"
that had been enjoyed, and, after a long recital of deeds of
misrule ascribed to the king, it says: "A prince, whose
character is thus marked by every act which may define a
tyrant, is unfit to be the ruler of a free people."
It broadly
admits, therefore, that a free people may have a monarch, and
that the Americans were, and considered themselves, a free
people before they claimed to form a separate nation.
Nevertheless it will be denied by no one that the Americans
believe that to be the happiest political state of things in which
a republican government is the fittest; nor that republicanism
has thoroughly
infused itself into all their institutions
and
views.
This republicanism, though openly pronounced at the
time of the revolution only, had been long and historically
prepared, by nearly all the institutions
and the peculiarly
fortunate situation of the colonies, or it may be said that the.
repubhcan elements of British self-government
found a peculiarly favorable soil in America from the first settlements.
A fault of England, to speak from an English point of view,
was of great service to American republicanism.
England
never created a colonial aristocracy.
Had she sprinkled this
country with a colonial peerage and put this peerage in some
vital connection with the peerage of Great Britain,--for instance,
had she allowed the colonial peers to elect representative
peers
to sit in the British house of lords, as is the case with Scottish peers, and had she given some proportionate
precedence
to American
noblemen, e.g., had she allowed an American
duke to take rank with a British eart,mshe would have had a
strong support in this country at the time of the revolution.
Possibly, we would have had not only a simple war of independence, but a civil war, and our so-called revolution, which
was no revolution in the sense in which we take the word when
we apply it to the revolutions of England and France, and
which in German is called an Abfall, (severance,) must have
had a far different character.
It was one of our great blessings that we were not obliged to pass through
x7

an internal con-
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vulsion in order to establish independence and republican freedom.
It was a blessing, a fortune, vouchsafed us, not made
by us--a fact which we must never forget when we compare
our struggle, or that of the Netherlands, with the real revolutions of other countries, if we desire to be just.
But it is not only republicanism that forms one of the prominent features of American liberty; it is representative
republicanism and the principle of confederation
or federalism, _
which must be added, in order to express this principle correctly.
We do not only consider the representative
principle
necessary in all our states in their unitary character, but the
framers of our constitution boldly conceived a federal republic,
or the application of the representative
principle, with its two
houses, to a confederacy.
It was the first instance in history.
The Netherlands, which served our forefathers as models in
many respects, even in the name bestowed on our confederacy,
furnished them with no example for this great conception.
It
is the chief American
contribution to the common treasures
of political civilization.
It is that by which America will
influence other parts of the world more than by any other
political institution
or principle.
Already are voices heard
in Australia for a representative
federal republic like ours.
Switzerland, so far as she has of late reformed her federal constitution, has done so in avowed imitation of the federal pact
of our Union.
I consider the mixture of wisdom and daring,
shown in the framing of our constitution, as one of the most
remarkable
facts in all history.
Our frame of government,
then, is justly called a federal republic, with one chief magistrate elected by what the Greeks called, in politics, the Koinon, the Whole, with a complete representative
government
for that whole, a common army, a judiciary of the Union, and
with the authority of taxing the whole.
It is called by no one
a league.
Of the strict separation of the church from the state, in all
the federated states, I have spoken already.
The Americans
*Federalismis taken here, of course,in its philosophicaland not in its party
sense.

MND

SELF-GO

V.ERN_IIENT.

2_ 9

consider it as a legitimate consequence of the liberty of conscience.
They believe that the contrary would lead to disastrous results with reference to religion itself, and it is undeniable that another state of things could not by possibility
have been established here. We believe, moreover, that the
great mission which this country has to perform, with reference to Europe, requires this total divorce of state and church
(not religion.) _ Doubtless, this unstinted
liberty leads to
occasional inconvenience;
even the multiplicity of sects itself
is not free from evils ; but how would it be if this divorce did
not exist ? The Americans cling with peculiar fervor to this
very principle.
We carry the principle of political equality much farther
than any free nation.
We had no colonial nobility, although
some idea of establishing it was entel_ained in England when
the revolution broke out, and the framers of the constitution
took care to forbid every state, and the United States collectively, from establishing any nobihty.
Even the establishment
of the innocent Cincinnati Society gave umbrage to many."
We have no right of primogeniture.3
This equality has more
' I lately saw a pamphlet, written by an American minister, in which the Constitution of the United States was called atheistical--an
expression I have seen
before.
I do not pretend exactly to understand its meaning.
I suppose, however, that the word atheistical Is taken in thts ease as purely negative, and as
equivalent to not mentiomng God, not, of course, as equivalent to reviling the
deity.
Even in this more moderate sense, however, the expression seems to me
surprising. There was a time when every treaty, nay, every bill of lading, began
with the words, In the name of the Holy Trinity, and every physician put the
alpha and omega at the top of his recipe.
Whatever the sources may have been
from which these usages sprang, I bebeve it w_ll be admitted that the modern
usage it preferable, and that it does not necessarily indicate a diminished zeal.
The most religious among the framers may not have thought of placing the name
of God at the bead of our constitution, for the very reason that God was before
their eyes, and that this occasion did not suggest to them the idea of specially
expressing their belief. Nee deus intersit msl dignus vindlce nodus.
* In Europe, where an accurate knowledge of the American state of things did
not exist, it was, I believe, universally considered as the beginning of a new
nobility, and pointed out as a glaring inconsistency.
3 We can do entirely without it as to property in land.

Our abundance

of

land d_es not require it; but there are countries in which the constant parcelling

260

OW CII_Z

Z2"BERTY

and more developed itself, and all states I believe have adopted
the principle of universal suffrage. Property qualification for
voting does not exist any longer, and for being elected it exists
in ve_-yfew states. The Constitution of the United States provides for representation in the lower house, according to numbers, except that slave property is represented
But
the

here

it must

principle

be

observed

of political

whole country
short with the

that,

equality

however

is adopted

unqualifiedly
throughout

the

with reference
to the white population,
it stops
race.
Property
is not allowed to establish
any

difference,
but color is. Socially the colored
man is denied
equality in all states, and politically
he is so in those states
in which the free colored man is denied the right of voting,
and where slavery
exists.
I believe
I may state as a fact
that

the

stanchest

abolitionist,

who

insists

upon

immediate

manumission
of all slaves, does not likewise
insist upon an
immediate
admission
of the whole
manumitted
population
to a perfect political
equality.
In this, however,
I may be
mistaken.'
Two

elements

constitute

all human

progress,

historical

de-

velopment
and abstract
reasoning.
It results
from the very
nature of man, whom God has made an individual
and a social
being.
His historical
development
results from the continuity
of society. 2 Without
it, without
traditional
knowledge
and
institutions,
without

without

individual

education,
reasoning,

man
without

would
bold

no longer
abstraction,

be man ;
there

of land led to such a ruinous subdivision that the governments were obliged to
establish a minimum beyond which land shall not be allowed to be divided, and
which, thus undivided, goes either to the oldest or the youngest of the sons. The
late president yon Vincke, one of the most distinguished Prussian statesmen,
mentioned in an elaborate report on the extreme division of land, that there had
been a lawsuit in the Rhemsh province about a square foot or two of vineyard
land. Such cases, probably, are of frequent occurrence in China. What would
be said, in those densely-peopled countries, of our Virginia or worm-fences, which
waste a strip of land five feet wide throughout the South and West ?
* [Since Dr. Lieber published these words, in I859, the system of slaveryhas
disappeared, and perfect, or nearly perfect, political equality of all colors exists.]
* This is treated more fully in the Political Ethics.
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x_ould be no advancement.
Now, single men, entire societies,
whole periods, will incline more to the one or to the other
element, and both present themselves
occasionally in individuals and entire epochs as caricatures.
One-sidedness
is to
be shunned in this as in all other cases ; perfection, wisdom,
results from the well-balanced
conjunction
of both, and I do
not know any nobler instance of this wisdom than that which
is presented by the men of our revolution.
They were bold
men, as I have stated already; they went fearlessly to work,
and launched upon a sea that had as yet been little navigated,
when they proposed to themselves the establishment of a republic for a large country.
Yet they changed only what imperatively required change ; what they retained constituted an
infinitely greater portion than that which they changed.
It
does not require an extraordinary
power of abstraction, nor
very profound knowledge, to imagine what must have been
the consequence
had they upset the whole system in which
they lived, and allowed their ill will toward England, or a
puerile vanity, to induce them to attempt an entirely new state
of things.
They, on the contrary, adopted ever), principle and institution of liberty that had been elaborated by the English.
They
acted like the legislators of antiquity.
Had they acted otherwise, their constitution must have proved a still-born child, as
so many other constitutions proclaimed since their days have
done. Their absence of ali conceit, and their manly calmness,
will forever redound to their honor.
It seems to me that while the English incline occasionally
too much to the historical element, we, in turn, incline occasionally too much toward abstraction.
However this may be, it is certain that we conceive of the
rights of the citizen more in the abstract and more as attributes of his humanity, so long as this means our own white
race. Beyond it the abstraction ceases, so much so that the
supreme codrt lately decided that people of color (although
they were unquestionably
subjects to the King of England
before the independence of the United States) are not citizens
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in the sense of the constitution,'
and that several free states
have enacted laws against the ingress of people of color, which
seem to be founded exclusively on the power which the white
race possesses over the colored, and which elicit little examination because the first basis of all justice, sympathy, is wanting between the two races. 2
From this conception of the citizenship---this
carrying of
the ancient jus ante omnia jura nature, so long as it relates to
our own race, much farther than the English do--arises
the
fact that in nearly all states universal suffrage has been established, while in England the idea of class representation
much
more prevails.
The Americans do not know, I believe, in a
single case the English rate-paying
suffrage ; but it must be
recorded that the serious misrule of American cities has induced the opinion of many reflecting men that populous cities
cannot be ruled by bare universal suffrage; since universal
suffrage, applied to city governments,
gives to the great
majority, that do not own houses or land, the right to raise
and dispose of the taxes solely levied on real property.
On the other hand, it appears to Americans a flagrant act to
disfranchise entire corporate constituencies for gross pervading
bribery, as has been repeatedly done in English history.
Indeed the right of voting has been often pronounced in England
a vested right of property.
I have also stated that our whole government has a more
popular cast than that of England, and with reference to this
fact, as well as to the one mentioned immediately before it, I
would point out the following farther characteristics of American liberty.
We have established everywhere voting by ballot.
There
is an annually increasing number of members voting in the
English commons for the ballot.
It is desired there to prevent intimidation.
Probably it would have that effect in EngThe Dred Scott case,alreadyso famous,but whichwill become far mot*
famousstill in the courseof our history.
• See p. 260, note I.
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a degree

as the

does not necessarily
known. * Although
in America,

it is

"Tmkets"
printed on paper whose color
which has issued it, are the most common
place

of my former

residence,

party feeling
ran to such
melancholy
consequences,
It consisted
to the two
only should

it happened

seem

occasionally entirely
indicates
the party
things;
and, in the
some

years

ago that

in this: that alternate
hours
should
be assigned
parties, during which the members
of one party
vote.
This open defeat of the ballot was carried

states, provide
their journals,
large, number
ayes

English

prevent
the vote
the ballot is so

a height,
that, in order to prevent
the leaders
came to an agreement.

out readily and in good faith.
The Constitution
of the United

The
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States,

and those

of all the

that the houses of the legislatures
shall keep
and that on the demand of a certain, not very
of members, the ayes and noes shall be recorded.

and noes

have sometimes

a remarkable

effect.

It is

recorded
of Philip IV. of Spain,_ that he asked the opinion
of
his council
on a certain
subject.
The opinion
was unanimously adverse ; whereupon
the monarch
ordered
every counsellor to send in his vote signed with his name, and every vote
turned out to be in favor of the proposed
measure.
The ayes
and

noes

have

unfortunately

us.
Still, this peculiar
voting
often beneficially
as otherwise;

sometimes

a similar

effect with

may operate upon the timid as
at any rate, the Americans

• There is an instructive article on voting m the Edinburgh Review, of October, I852 , on Representative Reform. The writer, who justly thinks it allimportant that every one who has the right to vote for a member of parliament
should vote, proposes written votes to be left at the house of every voter, the
blanks to be filled by him, as is now actually done for parish elections. There
existed written votes in the early times of New England, and people were fined
for not sending them. It was not necessary to carry them personally to the poll.
These written votes prevailed in the middle ages, For this and other subject_
connected with elections, see the paper on elections in the Appendix.
[The ballot is now introduced into England.]
• Coxe's Memoirs of _e Bourbons in Spain.
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believe that it is proper thus to oblige
vote known to their constituents.
We

to make

their

of dissolving

the

have never closed the list of the states composing
in which we differ from most other confederacies,

the
an-

never

legislature,
We
Union,

give

the

executive

nor to prorogue

the

members
right

it.

cient or modern ; we admit freely to our citizenship
those who
are foreigners
by birth, and we do not believe in inalienable
allegiance. _

z The character of the English and of our allegiance is treated at length in
the Pohttcal Ethics. I there took the ground that even English allegiance is a
national one, whatever the language of the law-books may be to the contrary.
The follo_ ing may serve as a farther proof that English allegiance, after all, is
dissoluble. It appears fi'om the 1NewEngland charter, granted by James I., that
he claimed, or had the right "to put a person out of hzs allegiance and protection." Page I6, Compact, with the Charter and Laws of the Colony of New
Plymouth, etc., Boston, 1836.
Had we any nohlhty, or had we closed our confedeiacy, we must have been
exposed to the t_oubles to which the ancient republics were exposed, and which
form a leading feature through the whole history of Rome. We acquired
Lomsiana, and, with her French population, she is fairly assimilated with our
great pohty. She would have been a dangerous cancer had we treated her as
Rome treated her aeqmsitions, and a _ar of the Soczi, as the Romans had it,
must ultlmately have broken out. In this, then, we differ in a marked way from
the Enghsh. When Scotland was umted to England, by establishing one legislature for both, and when a similar process took place with reference to Ireland,
a perfect asslm)lation was not the consequence, as had been the case with Wales.
The non-asslmilahon is still more marked in the case of the colonies. English
readers may possibly beheve that a foreign author passes his proper boundaiy if
he ventmes to discuss a subject of the highest statesmanship peculiarly domestic
in its character, but "the by-stander often sees the faults of the men in the ring."
How could we write on foreign history were we not allowed to judge of foreign
subjects ? Nor is this subject wholly foreign to an American, because he naturally
knows more of Canada than most English do, and he knows his own colonial
history. Thus justified, and making full allowance for the difficulties that may
exist, we cannot help feeling surprised that England, in many other respects the
only l:,ower that has shown true hberality toward colonies--so different from
Spain !--and with our war of _ndependence before her eyes, should not think of
tying the distant empires she creates in all the portions of the globe, by a representation in her parliament, making it, so far as the colomes are concerned, the
imperial congress. Though each distinct colony with a eolomal self-government
should have but two c_ three representatives in the commons, representing the
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We allow, as it has been seen, no attainder of blood.
We allow no ex post facto laws.
American liberty contains as one of its characteristic
ments the enacted or written constitution.
This feature
tinguishes it especially
mulative constitution.

from the English

eledis-

polity with its accu-

We do not allow, therefore, our legislatures to be politically
"omnipotent,"
as, theoretically at least, the British parliament
is) This characteristic, again, naturally led to the right and
duty of our supreme courts in the states, and of the supreme
court of the United States, to decide whether a law passed,
by the legislature or by congress, is in conformity with the
superior law--the constitution--or
not ; in other words, on the
constitutionality
of a law. It has been stated already that the
courts have no power to decide on the law in general; but
they decide, incidentally, on the whole law, when a specific
case of conflict between a certain law and the constitution
is
brought before them.
I may add as a feature of American liberty that the American impeachment
is, as I have stated before, a political and

colony as such, it seems that the effect upon the consistency of the whole gigantic
empire

would

be

distract,

and.

that

such

a measure

is

the

only

one

that

would

promise continued cohesiveness.
x For the English reader I would add that the following works ought to be
studied or consulted on this subject: The Constitution of the United States, and
the constitutions of the different states, which are published fiom time to time,
collected m one volume ; the Debates on the Federal Constitution ; The Federalist, by Hamilton, Madison, and Jay; the Writings of Chief-Justice
Marshall,
Boston, 1839; the History of the Constitution of the United States, by G. T.
Curtis, a work of mark ; Mr. Justice Story's Commentaries
on the Constitution
of the United States; Mr. Calhoun's and Mr. Webster's Works; Mr. Rawle's
work on the Constitution, and Mr. Frederic Grimk_'s Considerations
upon the
Nature and Tendency of Flee Institutions, Cincinnati, 1848. To these may be
added the Course of Lectures on the Constitutional Jurisprudence of the United
States, by W. A Duer, Boston, I856 , [and Pomeroy's Constitutional Law, New
York, x868.]
An entire literature of its own ha_ accumulated, by this time, on
the constitution, jurisprudence, and constitutional history of the United States.
The chief of the enumerated works will suffice to lead the student to the more
detailed works of this department.
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not a penal institution.
It seems to me that I am borne out
in this view by the Federalist.'
In conclusion, I would state as one of the characteristics
of
American liberty the freedom of our rivers.
The unimpeded
navigation of rivers belongs to the right of free locomotion
and intercommunication,
of which we have treated; yet there
is no topic of greater interest to the historian, the economist,
and the statesman, than the navigation of rivers, because,
though the rivers are nature's own highways, and ought to be
as efficient agents of civilization as the Road or the Mail, their
agency has been thwarted by the oppressive force of man, in
almost all periods of our history.
The Roman empire, doing
little indeed for commerce by comprehensive
statesmanship,
effected at least a general freedom of the rivers within its
territory, as a natural consequence of its unity.
The Danube
became free, from the interior of Germany to the Black Sea.
But the barbarous times which succeeded reduced, once more,
the rivers to the state of insecurity in which they had been
before the imperial arm had warded off intrusion and interruption.
Free navigation had not even been re-established in
all the larger empires of the European continent, when the first
French revolution broke out. It was one of the most important
provisions of the act of confederation agreed upon at Vienna,
in 1815, between the Germanic states, that immediate steps
should be taken to make the river navigation in Germany
free, but the desired object had not been obtained as late as
in 1848. _ The long dispute about the navigation of the river
• No. Ixv.
As to the partie_ in America,

they may fairly be said to have httle to do with

civil liberty, which will be readily seen by the so-called National Platforms,
resolved upon as the true indexes of the parties by the conventions held preparatory to the presidential elections.
Nor do the names of the parties indicate
anything with reference to Liberty.
The term Democratic
has wholly lost its
original meaning, as used to designate the party which has taken it. Among
others, the Resolutions published by the different conventions in the year 1853 ,
previous to Mr. Pierce's election, and which were drawn up with great care,
fully prove this.
* I owe to the friendship

of Mr. Kapp (author of the Life of Baron Steuben_
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in the history

of law and of human

progress.
In this case, however, a foreign power,
lands, denied
free navigation
to those
in whose
river rises and becomes
navigable.
indeed, what has been called "the

the Nethercountry
the

* Magna
Charta declares,
freedom of the rivers ;" but,

on the one hand, Engt*ish rivers are, comparatively
of little importance
to navigation,
and, on the
England
had
of the same

not to overcome
the difficulty
which arises out
river passing
through
different
states.
It was

therefore
a signal step in the progress
of our
wise framers of our constitution
enacted that
or from one state shall not be obliged
duties in another,"
and every one who
and the

essential

subsequent
established3
try endowed
more benign,

interests

of our species

Scheldt,

species
vessels

to enter,
cherishes
must

when the
bound to

clear, or pay
his country

be grateful

that

legislation,
and decisions
by courts, have firmly
the inestimable
right of free navigation
in a counwith a system
of rivers more magnificent
if left free and open, than that
of any

country.
An able writer and comprehensive
"It wa_ under the salutary
instruction
the

speaking,
other
hand,

and

just

before

the

French

and
other

statesman
says:
thus afforded
by
revolution

broke

its

shackles,
that our thirteen
confederated
states
acquired
the
Mississippi.
" In March,
1785, Rufus King, then a delegate
from Massachusetts
in the congress
of the confederation,
received
from

a book of remarkable interest, in many respects : Gottlieb Mittelberger's Journey
to Pennaylvania in the Year x75o and Return to Germany in x754, Frankfurt,
x756. M*ttelberger wa_ organist and schoolmaster.. He was seven weeks on
his way from Witrtemberg to Rotterdam, chiefly on the Rhine. The Journal of
Albert Diirer, the great painter, gives the same lamentable account of his journey on the Main and Rhine.
x A t me may come--I believe it wilI--when the international law of our
family of nations will acknowledge that those who border on a navigable river
have a right, by nature, to sail down that river to the sea without hindrance, toll,
or inconvenience.
2 Constitution of the United States, section 9.
See, among others, Duer's Lectures on the Constitutional Jurisprudence off
the United States, zd edition, page 258 and sequ.

268

01V CIVIL

Timothy
memorable

Pickering
words :

a letter
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containing

" 'The water communications
in the highest degree interesting

these

emphatic

and

in that country will always be
to the inhabitants.
It seems

very necessary
to secure
the fi'eedom
of naviffating these
all t/ze in]za3itants of all tlze states.
I 1-rope we shall have
Scheldts in that country.'
"The

high

duty of carrying

into effect that

great

Immediately
occupied
the attention
of Mr. King
ciates.
The honor of framing the clause--which
for a day, but for all time,' freedom of commerce
broken
sixteen

net-work
thousand

of navigable
milesuwas

" The

clause

was

formally

suggestion

and his assosecures, 'not
over an un-

water spread out for more than
shared
between
Massachusetts

and Virginia,
then standing
shoulder
had stood throughout
the Revolution.
by Mr. Grayson,
Massachusetts.
purely American

to
no

to shoulder,

introduced

into

where
the

they

congress

of Virginia,
and seconded
by Mr. King,
Listen
to its words, so broadly
national,
:

of
so

"' The navigable
waters leading into the Mississippi
and St.
Lawrence,
and the carrying
places between
the same, shall be
common _ro_erty, and FOREVER FREE, as well to the inhabitants of the said country,
as to the citizens
of the United
States, and those of any other
into the confederacy--WITHOUT
THEREFOR.'

states that may be admitted
ANY TAX, DUTY, OR IMPOST

"The
clause was immediately
incorporated
into the ordinance, and passed by the congress
on the I3th day of July,
1787 .
" Here,
navigation

then, we behold
the Magna Charta of the
of America,"*
which we enjoy, and have

internal
first en-

t The original is in the possession of Dr. Charles King, president of Columbia
College, New York.
* This passage is copied from a Defence of the Right and the Duty of the
American Union to improve the Navigable Waters, by Samuel B. Ruggles, a
speech delivered in October, 1852. The speaker has given his views on this and
kindred topics more extensively in a state paper of rare excellence, whether the
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noblest

or
river

modern.
system

[t gives
extending

the
over

a continent.
contents, the historical survey and statistic knowledge, or the trnu_pareney of the
style and language be considered.
The paper bears the title, Memorial of the
Canal Board and Canal Commissioners of the State of New York_ asking for the
Improvement of the Lake Harbors by the General Government, Albany, N. Y.,
I858 , and was, as such, adopted by the legislature of New York and presented
to congress.
fit ought to be added, however, that this ordinance applied only to the Northwest territory, over which the treaty of peace with Great Britain, in 1783, gave
to the Confederation full power to act. Navigation within or between the old
thirteen states we5 not touched by this ordinance.
The present freedom of navigable rivers depends on the constitutional power of Congress "to regulate commerce with foreign nations and among the several states, and with the Indian
tubes;" as well as on the right of governing the territories, corfferred by the
constitution.]
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XXlII.

CONSISTS,

PROVED

BY CONTRARIES.

I HAVEendeavored to give a sketch of Anglican liberty. It
is the liberty we prize and love for a hundred reasons, and
which we would love if there were no other reason than that
it is liberty.
We know that it is the political state most
befitting to conscious man.
History as well as our own pregnant times proves to us the value of those guarantees, their
necessity if we wish to see our political dignity secure, and
their effect upon the stability of government, as well as on the
energies of the people.
We are proud of our self-government
and our love of the law as our master, and we cling the faster
to all these ancient and modern guarantees,
the more we
observe that, wherever the task which men have proposed to
themselves is the suppression of liberty, these guarantees are
sure to be the first objects of determined
and persevering
attack.
It is instructive for the friend of freedom to observe
how uniformly and instinctively the despots of all ages and
countries have assailed the different guarantees
enumerated
in the preceding pages.
We can learn much in all practical
matters by the rule of contraries.
As the arithmetician proves
his multiplication by division, and his subtraction by addition,
so may we learn what those who love liberty ought to prize,
by observing what those who hate freedom suppress or war
against.
This process is made peculiarly easy as well as
interesting
at this very period, when the government
of a
large nation is avowedly engaged in suppressing
all liberty
and in establishing
the most uncompromising
monarchical
absolutism.
I do not know a single guarantee

contained

in the foregoing
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pages, which might not be accompanied by a long historical
commentary showing how necessary it is, from the fact that it
has been attacked by those who are plainly and universally
acknowledged as having oppressed liberty or as having been
at least guilty of the inchoate crime. It is a useful way to
turn the study of history to account, especially for the youth
of free nations.
It turns their general ardor to distinct realities, and furnishes the student with confirmations
by facts.
We ought always to remember that one of the most efficient
modes of learning the healthful state of our body and the
normal operation of its various organs consists in the study
of their diseased states and abnormal conditions.
The pathologic method is an indispensable one in all philosophy and
in politics.
The imperial time of Rome is as replete with
pathetic lessons for the statesman as the republican epoch.
It would lead me far beyond the proper hmits of this work,
were I to select all the most noted periods of usurpation, or
those times m which absolutism, whether monarchical
or
democratic, has assumed the sway over liberty, and thus to
try the gauge of our guarantees.
It may be well, however, to
select a few instances.
In doing so I shall restrict myself to instances taken from
the transactions of modern nations of our own race; but the
student will do well to compare the bulk of our liberty with
the characteristics
of ancient and modern despotism in Asia,
and see how the absence of our safeguards has there always
prevented
the development
of humanity which we prize so
highly.
He ought then to compare this our own modern
liberty with what is more particularly called antiquity, and see
in what we excel the ancients or fall behind them, and in what
that which they revered as liberty differed from ours. He
ought to keep in mind our guarantees
in reading the history
of former free states, and of the processes by which they lost
their liberty, or of the means to which the enemies of liberty
have resorted, from those so masterly delineated by Aristotle,
down to Dr. Francia and those of the present time, and he
ought

again

to compare

our broadcast
o

national

liberty with
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the liberties of the feudal age. He ought, lastly, to present
clearly to his mind the psychologic processes by which liberty
has been lost--by gratitude, hero-worship,
impatience, indolence, permitting great personal popularity
to overshadow
institutions and laws, hatred against opposite parties or classes,
denial of proper power to government, the arrogation of more
and more power, and the gradual transition into absolutism;
by local jealousies, by love of glory and conquest, by passing
unwise laws against a magnified and irritating evilRlaws which
afterwards serve to oppress all, by recoiling oppression of a
part, by poverty and by worthless use of wealth, by sensuality
and that indifference which always follows in its train.
Liberty of communion is one of the first requisites of freedom. Wherever, therefore, a government
struggles against
liberty, this communion
forms a subject of peculiar attention.
Not only is liberty of the press abolished, but all communion
is watched over by the power-holder,
or suppressed
as far as
possible.
The spy, the mouchard, the del_,tor, the informer,
the sycophant, are sure accompaniments
of absolutism.'
The
British _tdministration under Charles II. and James II. looked
with a jealous eye on the "coffee-houses,"
and occasionally
suppressed them.
One of the first things done by the French
ministei" of police, after the second of December, was to close
a number of "cabarets" at Paris, and to put all France under
surveillance.
This may become necessary for a time under
pressing circumstances, which may place a government in the
position of a general in a beleaguered city, but it is not liberty;
it is the contrary, and if the measure is adopted as a permanent one it becomes sheer despotism.
So soon as Louis
Napoleon
had placed himself at the head of an absolute
government, he not only abolished the liberty of the press,
but he went much farther,_ as we have seen; he placed the
printing-presses

themselves

and the

sale of type under

the

' Much that relates to the histQryof the spyand informer,in ancient and
modern times,may be found in the second volume of Political ]Ethics,where
the citizen'sduty of informingis discussed.
m
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police, and ordered that no press with the necessary printing
materials should be sold or change hands without previous
information being given to the police.
While it is a characteristic
of our liberty that the public
funds are under the peculiar guardianship of the popular house
of the legislature, and that short appropriations
are made for
distinct purposes, especially for the army and navy, all governments hostile to liberty endeavor to rule without appropriations, or, if this is not feasible, by having the appropriations
made for a long term and not for detailed purposes.
The last
decree of Napoleon III., relating to this subject, is that the
legislative corps must vote the budget of each department en
bloc, that is, in a lump, and either wholly reject or adopt it,
without amendment.
English history furnishes a long commentary on this point of appropriations.
Charles I. lost his
head in his struggle for a government without parliament,
which then meant, in a great measure, without regular appropriations, or the assumption of ruling by taxation on royal
authority.
Wherever on the European continent it has been
the endeavor to establish a constitutional
government,
the
absolutists have complained of the "indecency"
of matting
governments annually "beg" for supplies.
Liberty requires the supremacy of the law; the supremacy
of the law requires the subordination of the army to the Iegislature and the whole civil government.
The Declaration of
Rights enumerates the raising and keeping a standing army
without consent of parliament, as one of the proofs that James
II. had endeavored "to subvert and extirpate the laws and
liberties" of England ; while all governments reluctantly yielding to the demands of liberty have struggled to prevent at
least the obligation of the army to take the oath of fidelity to
the constitution.
The army is studiously separated from the
people, and courted as peculiarly allied to the prince.
Napoleon I. treated the army as the church was often treated in the
middle ages--the
main body in the state ; and Napoleon III.
lately said in a solemn speech that he desired to present the
new empress to the people and the army, as if it formed at
i8
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least one-half
of the state and were a body separate
from the
people.
When he gave eagles to the whole army at what is
called the f_te of the eagles, in 1852, he said: "The
history
of nations
is in a great measure
the history of armies," and
continued
in a strain sounding
as if it belonged
to the times
of the migration
of nations. _
the

But English
and American
highest
glory
of a great

most
ance

signally
of our

sists'in
freedom.

performs
race, are

a wise

freemen
people,

will never forget that
and that by which it

the task assigned
its literature
and

system

founded

on

to it in the furtherits law, if this con-

justice,

humanity,

and

The supremacy
of the law is an elementary
requisite
of
liberty.
All absolutism
spurns, and has a peculiar
dislike of,
the idea of fundamental
laws.
Aristotle
enumerates
as the
fourth species of government
that
not the law is the supreme
master
pensing power, and Louis
dent under the republican
re-election,
he should

in which the multitude
and
; James II. claimed the dis-

Napoleon
affirmed,
when yet presiconstitution
which prohibited
his

that if the people
do it nevertheless,

wanted him to continue
and all his adherents

in office
declared

I quote the whole passage of this stupendous allocution, which no historian
or polmcal philosopher, had he discovered it, as Cuvier found and construed
remains of animals, would have assigned to the middle of the nineteenth century. What becomes of England and the United States if the e_sencc of history
does not he in the development of the nation and especially of _ts institutions?
The following are the exact words:
" Sol&ers, the history of nations is in great part the history of almies. On
their _ucce_%or on their reverses, depends the fate of civilization and of the
country. When they are vanquished, there is either invasion or anarchy; when
victorious, glory or order.
"In consequence, nations, like armies, pay a rehgious veneration to the emblems of military honor, which sum up in themselves a whole past existence of
struggles and of triumphs.
,,
"The Roman eagle, adopted by the Emperor Napoledn at the commencement
of the present century, was the most striking signification of the regeneration
and grandeur of France ;" and so on.
When the democratic Cmsar reviewed the guards, before they started for the
Cmnea, in x855, he called the army the nobility of the French nation.
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, that the people being the masters could do as they liked,
which reminds us of the Athenians
who impatiently exclaimed : "Can we not do what we list ?" when told that there
was a law forbidding what they intended to do.
The division of power, which was already observed as an
important point in government by "the master of all that
know," is invariably broken down as far as possible by the
absolutists.
The judiciary is interfered with whenever its slow
procedure or its probable results irritate the power-holder.
The history of all nations, from the earliest times to Napoleon III.'s taking the trial on the legality of the Orleans
spoliation out of the hal_ds of the judiciary, proves it on every
page.
Self-government,
general as well as local, is indispensable
to our liberty, but interference and dictation are the essence
of absolutism.
Monarchical absolutisms presume to do everything and to provide for everything, and Robespierre, in his
"great speech" for the restoration of the Supreme Being,
said: The function of government is to direct the moral and
physical forces of the nation.
For this purpose the aim of a
constitutional government is the republic, x
Liberty requires that every one should be judged by his
common court.
All despots insists on extraordinary
courts,
courts of commission, and an easy application of martial
law.
Forcible expatriation or deportation "beyond the seas" by
the executive is looked upon with peculiar horror by all freemen. The English were roused by it to resistance; Napoleon III. began his absolute reign with exile and deportation.
So did the Greek factions banish their opponents when they
had the power of doing so, because no "opposition"
in the
modem sense was known to them. With them it was the
blhndering business of factions ; moderns know better, and if
z The wordsof Robespierreare sufficientlyclear,if taken as an illustrationof
what hasbeen stated in the text_;otherwise,I own, the senseis not perfectly
appsrent.
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they return to it, it is because despotism
and love of show.

is a thing full of fear

How great an offence it is to deprive a man of his lawful
court and to judge him by aught else than by the laws of the
land, now in the middle of the nineteenth century, will appear
the more forcibly if the reader will bring to his mind that
passage of Magna Charta which appeared to Chatham worth
all the classics, and if he will remember the year when the
Great Charter was carried.
The passage, so pregnant to the
mind of Chatham, is this:
"No freeman shall be taken, or imprisoned, or be disseised
of his freehold or liberties, or free customs, or be outlawed
or exiled, or any otherwise destroyed,
nor will we (the
king) pass upon him, nor condemn him, but by lawful judgment of his peers, or by the law of the land. "We will sell
to no man, we will not deny or defer to any man, justice or
right."'
Publicity is a condition without which liberty cannot live.
The moment it had been concluded by the present government
of France to root out civil fi'eedom, it was ordained that neither
the remarks of the members of the legislative corps, nor the
pleadings in the courts of justice, should be reported in the
papers.
Modem political publicity, however, consists chiefly
in publication through the journals.
We acknowledge
this
practically by the fact that, although our courts are never
closed, 2 yet, for particular
reasons arising out of the case
under consideration,
the publication of the procee_lings is
sometimes prohibited by the judge until the close of the trial,
but never beyond it.
.Liberty stands in need of the legal precedent, and Charles I.
pursued Cotton because he furnished Pyre and other patriots
with precedents, while the present French government
has
* [I.e.,
the
xlvii,

chap.

xxix.

of the Charter

twenty-fifth

year

of hi_ reign,

of John's

* Very
conducted

Charter,

scandalous
_ith

closed

as given

judicial
doors.

of 9 Henry
and

nearly

in Appendix

cases,

offensive

III.,

confirmed

agreeing

with

by Edward
chapters

xlvi.

I. in
and

IV.]
to public

morals,

are,

in France,
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excluded instruction in history from the plan of general education.
History, in a certain point of view, may be called the
great precedent.
History is of all branches the most nourishing for public life and liberty.
It furnishes a strong pabulum
and incites by great examples removed beyond all party or
selfish views. The favorite book of Chatham was Plutarch,
and his son educated himself upon Thucydides. _ The best
historians have been produced by liberty, and the despot is
consistent when he wishes to shackle the noble muse.
Sincere civil liberty requires that the legislature should have
the initiative.
All governments
reluctant to grant full liberty
have withheld it, and one of the first things decreed by Louis
Napoleon after the second of December was that the "legislative corps" should discuss such propositions of laws only as
the council of state should send to it. The council of state,
however, is a mere body of officers appointed
at the will of the ruler.

and discharged

Liberty requires that government do not form a body permanently and essentially separated from the people; all modern
absolute rulers have resorted to a number of distinctions-titles, ribbons, orders, peacock-feathers
and buttons, uniforms,
or whatever other means of separating individuals from the
people at large may seem expedient.
Liberty requires the trial by jury. Consequently, one of the

first attacks which arbitrary power make_ upon freedom is
regularly directed against that trial
There is now a law in
preparation in France, of which the outlines have been published, and which will place the jurors under the almost
excIusive influence of the government.
Liberty
requires, as we have seen, a candid and wellguaranteed trial for treason; all despotic governments, on the
contrary, endeavor to break down these guarantees in particular.
They arrogate the power of condemning
political
offenders without trial, or strip the trial for treason of its best
guarantees.
* So BishopTomlinsontellsus in the Life ofhis pupil.

278

O.N CIVIL LIBERTY

But we might go through the whole list of safeguards and
principles of liberty, and find that in each case absolutism does
the opposite.
If the American peruses the Declaration of Independence,
he will find there, in the complaints of our forefathers, almost
a complete list of those rights, privileges, and guarantees
which they held dearest and most essential to liberty;
for
they believed that nearly every guarantee had been assailed.
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XXIV.

GALLICANLIBERTY.--SPREADING
OF LIBERTY.
HAVING considered Anglican liberty, it will be proper for u_
to examine the French type of civil freedom, or Gallican liberty.
In speaking here of Gallican liberty, we mean, of course,
that liberty which is characteristically
French, either in reality,
if we shall find that at any period it has taken actual root, or
in theory, if it have remained such, and never practically
developed itself. Liberty has sprouted in France as in other
countries.
People have felt there, as all over Europe, that the
administration
of justice ought to be independent of the other
branches of government.
The separation of the three great
functions of government was proclaimed by the first constituent
assembly.
But the question here is, whether any of these or
other endeavors to establish liberty have been consolidated
into permanent institutions, whether they have been allowed
to develop themselves, and whether they were or are peculiar
to the French, or were adopted from another system of developed civil liberty, as we adopt the whole or parts of an order
of architecture or a philosophical system ; and, if we find no
such institutions or guarantees peculiar to the French, whether
there be a general idea and conception of liberty which pervades all France and is peculiar to that country.
In viewing the French institutions
which have been intended for the protection of individual rights or the preservation of liberty, I can discover none which has had a permanent
existence, except the court of cassation or quashing. It is the
highest court of France, possessing the power of annulling or
breaking I the judgments of all other courts of justice, whether
t Casseris the"French for breaking; hencethe name of the court.
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in civil or criminal matters, on account of faults and flaws in
the judicial forms and procedure, or of misapplications of the
existing law. It has no power to examine the verdict.
It
resembles, therefore, the court of Westminster,
in England,
when the assembled judges hear questions of law, or our supreme court of the United States on similar occasions, and the
supreme courts or courts of appeal or error in the different
states.
The court of cassation must necessarily sometimes
judge of certain procedures of the government against individuals, and declare whether individual rights, public G guaranteed, have been invaded.
Thus it showed its power to
some extent when Paris was declared in a state of siege and
the whole city was under martial law. But the high attribute
of pronouncing
upon the constitutionality
of the laws themselves, which we cherish in our supreme
courts, does not
belong to it, nor can its power be vigorously and broadly
exercised in a conflict with the supreme power, since this
power bears down everything
in a country so vast and yet
so centralized as France, and in which the principle of development, independent of the executive or central power, is
not acknowledged
in the different institutions.
The court of
cassation has at the same time a supervisory authority over
the judges of other courts, and can send them before the
keeper of the seals (the minister of justice) to give an account
of their conduct.
It is likewise an object of the court of
cassation to keep the application of the law uniform in the
different portions of the country.
This is a necessary effect
of its power to quash judgments.
The institution of the justice of the peace ought to be
mentioned here, although it can only be considered as indirectly connected with liberty. The French justice of the peace
differs from the English officer of the same name in this, that
his function is exclusively of a conciliatory character.
Courts
of conciliation
have existed in many countries,
and long
before the present justices of the peace were established in
France by the first constituent assembly ; but, as we see them
now there, they must be called a French institution.
It has
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proved itself in France, as well as in other countries, of the
highest value in preventing litigation, with all the evils which
necessarily attach themselves to it._
No one, I suppose, would expect the senate, first established
by Napoleon I. and then called the conservative
senate, that
is, the senate whose nominal duty it was to conserve the
constitution, and now re-established
by Napoleon III., to be
enumerated as an institution for the support of liberty. It has
no more connection with liberty than the Roman senate had
under the emperors.
Its very origin would lead no one to
expect in it a guarantee of hberty.
On the contrary, the
French senate has been a great aid to imperial absolutism, by
giving to comprehensive
measures of monarchical
despotism
the semblance of not having originated with the absolute
monarch or of having received the countenance of a high and
numerous political body.
In this respect the French senate
seems to me worse than that of Russia.
The Russian senate
is nothing but a council, leaving all power and responsibility
with the czar, in appearance as well as in reality.
That which after careful examination must be pronounced
to be Gallican liberty is, I take it, the idea of equality founded
upon or acting through universal suffrage, or, as it is frequently
called by the French, "the undivided
sovereignty
of the
people" with an uncompromising
centralism.
.As it is necessarily felt by many, that the rule of universal suffrage can,
practically, mean only the rule of the majority, liberty is
believed in France, as has been said, to consist in the absolute
rule of the majority.*
We have seen that courtsof conciliationhave attracted renewed attentmn
in England since Lord Brougham'spropositionof an act for the Farther Cheapening of Justice, in Nay, 185x. An instructivearticle on this importantsubject,
and the excellenteffectsthese courts have produced in many countries,shown
by official statistics,can be found in the German Staats-Lexicon,ad verbum
Friedensgericht.
=I have given my viewson the subjectof the nature of sovereigntyand the
wayit acts,at lengthin the firstvolume of the Political Ethics. If I have not
succeeded there in masteringthe subject,I should not be able to do it here; if
I havesucceeded,I cannotin fairnessrepeat a long discussion,

282

ON CIVIL LIBERTY

Every one who has steadily followed the discussions of the
late constituent and national assemblies, who has resolutely
gone through the debates of the first constituente, and studied
the history of the revolution, and who is fairly acquainted with
French literature, will agree, I trust, that the idea of Gallican
liberty has been correctly stated.
There are many Frenchmen, indeed, who know that this is not liberty, that at most
it can only be a means to obtain it; but we now speak of the
conception of liberty peculiar to the French school.
Institutions, such as we conceive their necessary character
to be, that is, establishments
with the important element of
self-government,
and of a system of guarantees
beyond the
reach of daily change, do not enter as necessary elements into
the idea of Gallican liberty.
Self-government
is sought for in
the least impeded rule of the majority.
It has been seen,
however, that, according to the Anglican view, the question
who shall rule is an important question of liberty indeed, but
only one about the means; for if the ruler, whoever he be,
deprives the ruled of liberty, there is of course no liberty.
A
suicide does not the less cease to live because he kills himself;
and two game fowls nearly matched, as the parties in a nation
may be, do not symbolize liberty, because at one time the one
may be uppermost, and at another time the other.
There seems to be in France a constant confusion of equality
and democracy on the one hand, and of democracy and liberty
on the other; now, although equality largely enters as an
element in all liberty, and no liberty can be imagined without
a democratic element, equality and democracy of themselves
are far from constituting liberty.
They may be the worst of
despotisms : the one by annihilating individuality, as the communist strives to do; the other--if
it means democratic absolutism-by
being real sweeping power itself--not power lent,
as that of the monarch always must be--power
without personal responsibility.
It acts; but where is the actor, who is
responsible, who can be made responsible, who will judge ?
It is with reference to this rule, and this mistaken view of
liberty,

that one of their wisest, best, and most liberty-loving
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men, Mr. Royer Collard, has said: _ "It is nothing but a
sovereignty of brute force, and a most absolute form of absolute power.
Before this sovereignty,
without rule, without
limit, without duty, and without conscience, there is neither
constitution
nor law, neither good nor evil, nor past nor
future.
The will of to-day annuls that of yesterday, without
engaging that of to-morrow.
The pretensions
of the most
capricious and most extravagant
tyranny do not go so far,
because they are not in the same degree disengaged
from all
responsibility."
Where any one, or any two, or any three, or any thousand,
or any million, can do what they have the mere power to do,
there is no liberty.
Arbitrary power does not become less
arbitrary because it is the united power of many.
Napoleon said: " The French love equality;
they care
little for liberty. ''_ Napoleon certainly mistook the French,
and mankind in general, very seriously in some points, as all
men of his stamp are liable to do ; there are some entire instincts wanting in them ; but we fear that he was right in this
saying with reference to a large part of the French people.
Present events seem to prove it.3
This equality is again very generally mistaken for uniformity, so that it would naturally lead of itself to centralization,
even if the French had not contracted a real passion for centralization ever since the reigns of Richelieu and Louis XIV.
It has increased with almost every change of government.
It
is the love of power carried into every detail, and therefore the
x Royer Collard'sOpinion,of October4, 183I.
Wordsspokento Lord Ebrington,in his exile on the island of Elba.
3 Rousseauexpressedthepoliticalidea of equality,the aversionto representattvegovernmentsand institutionalpolitics,and the disapprovalof private property,boldlyand clearlyin his SocialContract,a masterlywritten work,which
has exercisedan incalculableeffecton Frenchaffairs. It was the favoritebook
of the leadingmenof the firstrevolution,and continues largelyto influencethe
French. YetRousseauonlypronounced
moreclearly,andboldlycarriedfarther,
the ideasof unity,concentration,and equality,that had been graduallygrowing
strongerin the Frenchmind long beforehim. They can be traced not only in
politics,but in all spheres.
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I have given some remarkable instances of interference on the part of modern
absolute governments, in the Political Ethics.
I shalI add the following recent
instance : I am sure that no oneaccustomed to Anglican self-government considers
such details trivial, however well he may be acquainted with the fact in general,
that government m those countries tries to guide, direct, manage, initiate, and
complete everything that seems of any importance.
Some years ago a German
king iromcally called, in a throne speech, constitutions Paper Providences.
The
expression was every way most unfortunate.
It seems to me that it is these very
governments of centralized mandarmism that play at Providence, in which they
closely resemble the communists, as indeed all absolutism contains a strong
element of communism.
The following is taken from the Paris Moniteur, the French offleial paper, or
organ of government, in October, x852. I do not give the entire decree, but the
principal articles :
There will be published, under the care of the minister of pubhc instruction/
a general collection of the popular poetry of France, either to be found in manuscript in the libraries, or transmitted by the successive memories of generations.
The collect|on of the popular poetry of France will consist of
Rehgions and warlike songs ;
Festive songs and ballads ;
Hlstorica'l recitals, legends, tales, satirical songs.
The committee of language, history, and the arts of France, connected with
the ministry of public instruction, is charged with the selection of all pieces sent
for inspection, and to determine which are to be received, to regulate them, and
give the necessary commentaries.
A medal is to he given to those persons who, by their discoveries and researches, particularly contribute to enrich the collection, which will be called
R_cueil des Poesies Populaires.
It is unnecessary to remind the reader that, if this undertaking has been dictated by any desire of promoting literature, a political motive has been at least
equally strong, according
will rule t'le people.

to the old saying : Give me the ballad-making,

and I
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on the ground of equality being considered the foundation of
a11 liberty.
Indeed, it is considered by many a requisite which
lies beyond liberty, and the banners of socialists bore the
motto Equality and Fraternity, or Equality, Fraternity, Industry, the word Liberty having been altogether dropped from
that once-worshipped
legend:
Liberty, Fraternity,
Equality.
I have never been able to find an explanation of the watchword, Democratic
and Social Republic, given by those who
use it, but it seems to bear no other interpretation
than this :
Democratic republic signifies that republic which is founded
upon the total political equality of its members, carried to its
last degree, and social republic mu_t mean a republic based on
equality of social condition.
Whether this be possible, or desirable if it were possible, cannot occupy us at present.
The
frequent use of this term by a very large part of the French
nation has been mentioned here as one of the evidences showing the prevailing love of mere equality among the French.
Still, it is not easy to say what the French exactly mean by
equality, or what Napoleon meant by it when, at St. Helena,
he said that he had given equality to the French, and that this
was all he could give them, but that his son would have given
them liberty.
How he knew that his son would have done it,
we certainly do not know ; but how did he give them equality,
when it was he who re-established
the ancient orders of nobility ? So there are, in spite of all the love of equality, no
people who more universally love uniforms and an order with
a ribbon, than the French.
This inconsistency
is a political
misfortune.
In theory, equality and democracy, carried to
the utmost, are demanded, while the habits, tendencies, and
desires of the people have a clifferent bent.
There is in this
respect, it seems, an intellectual and psychical dualism with
antagonistic
elements in France, similar to that which we
frequently
observe in individuals in regard to liberty and
despotism. _
• Noth'.,ngis morecommonthan men with a decidedintellectualbent towards
freedom and all equally decided psychical inclination towards absolutism.
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It is evident how nearly allied this desired equality and uniformity, together with universal but uninstitutional
suffrage,
and that kind of sovereignty which is in addition confounded
with absolute power, are to those political extravagances
which strike our eyes in present France.
They are the natural effects of the one or the other, strictly .
carried out, however inconsistent they may appear with one
another. Equality absolutely carried out leads to communism;
the idea of undivided sovereignty leads to Mr. Girardin's conception of having no legislature, no division of power--nothing
but a succession of popular sultans ; the idea of seeking all
liberty in universal suffrage alone leads with the greatest ease
to a Napoleon--a
transfer of everything
to one man, and of
all future generations
to his descendants, thus actually realizing the fearful theory of Hobbes; and the absence of a love
of institutions leads to a remarkable tendency to worship one
man, to centralization, or, in some cases, to the very opposite
--a desire to abolish all governmefit and establish the "sovereignty of the individual."
All extremes in politics meet.
There is no greater error than the idea of making the vote
or election the sole basis of liberty--of
believing that, with
the establishment
of an extensive or universal suffrage, we
set up liberty, however true it is that liberty stands in need of
election.
Absolutism
may rest on this as on any other basis.
The deys of Algiers were elective, but, once elected, they were
unbounded masters, in the oriental sense of the term.
The
generals of nearly all, I believe of all, the monastic orders
are elective, but, once elected, the vow of obedience of every
monk, and the distinct renunciation of liberty, make the genTheir intellect admires the grandeur of liberty,their reason acknowledgesthe
principlesof justice; their desires are forfree action,and yet their souls resent
every opposition. They appear, therefore, often as hypocrites,without being
such in reality. There is a dualismwithin them whosetwo elementsare at war,
very similar to that which, without hypocrisy,makes many persons sincerely
preachpeaceand charityabroad,but act at homeas domestictyrants.
Historyis full of suchcharacters,and we havehad an exhibitionof it in one
of ourpresidents. Happily,our institutionalsystemdid not allow a very wide
play of such a disposition.

A.A,'D SELF-GO I/'EI_,V.M'.ENT.

287

eraI master.
No order, no human association, has carried the
dgctrine of absolute obedience to a more frightful extent than
the Jesuits, whose founder demands that the inferior shall be
in the hands of the superior ut baculum, like a mere staff, and
whose distinctly expressed principle it is, that every command
of the superior shall be like a commandment
fi'om on high,
eve_ though sin be commanded.
Yet the government of the
order is founded on election.
Mr. Guizot, in speaking of the
monastic orders,' says: "As regards the political code of the
monasteries, the rule of St. Benedict offers a singular mixture
of despotism and liberty.
Passive obedience is its fundamental principle; at the same time the government is elective;
the abbot is always chosen by the brothers.
When once the
choice is made, they lose all liberty, they fall under the absolute domination
of their superior.
Moreover, in imposing
obedience on the monks, the rule orders that the abbot consult them.
Chap. iii. expressly says, 'Whenever anything of
importance is to take place in the monastery, let the abbot
convoke the whole congregation, and say what the question
is ; and after having heard the advice of the brothers, he shall
think of it apart, and shall do as appears to him most suitable.'
Thus, in this singular government, election, deliberation, and
absolute power were coexistent."
The pope is an elective monarch over the States of the
Church.
No one has ever maintained that on this account
liberty has a home in that country.
Nor would the case be
altered if the pope were elected, not by the college of cardinals,
but by a more numerous body of electors, or by all male
adults, or even by the whole population, male and female.
The high priest or president in the polity of that stupendous
outrage
called Mormonism
is elective, and the Mormons
themselves call their government
a theo-democracy;"
yet a
xHistory of Civilizationm France, leer. xiv., sub fin.
Theo-democracydoes not contain a contradiction,however novel and, at
first sight, starthng the term may appear to us. If democracynecessarilyexpressed the idea of liberty, then indeed the name theo-demoeracywould be
senseless,for all theocracyor sacerdotalrule is a negationof civil liberty. It
immuresin dogma.
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In a s_milar manner, and with equal justice, the Rev. Mr. Payne says of the
Grebo tube, at Cape Palmas, that their constitution is patriarchal, with a purely
democratic government. His account is contained in "The Repolt of the Rev.
R. R. Gmley, who was recently sent out by the government to obtain informatmn m reapect to Liberia," pubhshed by the senate of the United States, in 185o,
thirty-first congress, first session, executive document No. 75. The political
philosopher can hardly read a more interesting paper than this.
The extent to which this idea is occasionally carried out is almost inconceivable to us, accustomed as we are to so es_entlally different a system and train
of pohtical thoughts. A few years ago the minister of the interior had given
some new d_recfions regarding the quarantine regulations. They were more in
conformity with the opimons of scientific men on the contagiousness of the
plague. The people of Marsmlles, who still keep the terrible plague of the last
century in vivid remembrance, disapproved of these orders from the central
government, and a meeting of certain persons was called together. Whereupon
most newspapers took part with the government, and charged the citizens, with
whom this little germ of self-government had shown itself, with the hideous sin
of federalism_ the crime for which many had lost their heads iri the first revolution. This was in the times of the so-caUed republic, before the second of
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December, and the few papers which took side with the citizens were legitimist
papers, thus furnishing, by the way, another instance of the fact that all sorts of
things are possible under peculiar circumstances. It was the Tories who resiste¢2;
the septennial bill abolishing triennial parliaments in x7x6 ; it was the Jesuits
who first enunciated the doctrine of the sovereignty of the people, in order to
get a fulcrum against heretical monarchs ; it was a Spanish Jesmt who defended
regicide under Philip II, ; and here we have legitimists, working for a descendant of Louis XIV., who took side for a principle of self-action against the central
government !
I9
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x [In 1866 the four estates of Sweden were converted into two houses, of
which flae first or upper consists of one hundred and twenty-five members, who
represent the noblesse, other landed proprietors, and the clergy, and are elected
by landsthings or provincial assembhes, and the second, of one hundred and
ninety-one members,representsthe towns and rural districts. The terra of o_ce
of the upper house is, we believe, nine years. In Norway the storthing, or legislature, chosen by electors chosen by the qualified citizens, holds office for three
yea_, and divides itself on assembling into two houses,--the odalstking, having
three-quarters of the whole body for its members, and the lagthing, composed
of one-qnarter. All projects of laws or acts originate in the odalstking; and if
the lagthing rejects them twice over, the stortMng meets and legalizes theproject
only by a vote of two thirds.]
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cannot be called a real guarantee
of civil liberty,
when no institutional guarantees of self-government

It must have plainly appeared that liberty seems to me efficiently secured only by the Anglican system.
Other attempts
in modern times have been but very partially successful, and of
these there are only a few. The question arises at once, are
those persons in the main correct who roundly assert that no
people are fit for liberty except the Anglo-Saxons ? For thus
they call the English nation, and those who have descended
from it. Or is it correct to say that whoever wishes to enjoy
liberty must copy the main institutions of Anglican liberty ?
On these and some cognate subjects so many startling errors
exist, that the remarks on the different types of liberty may
be appropriately
concluded by some observations
on these
misconceptions.
They have a practical bearing, and influence
large masses.
It is doubtless true that the greatest amount of liberty is at
present enjoyed by the Anglican race, whose institutions and
guarantees seem to form the only extensive and consistent, as
well as practical, system of civil liberty, the only one in which
liberty and law have become firmly interlocked, and by which
it has thus become possible to establish, as a practical reality,
what Tacitus held to be impossible--the
union of libertas
and imperium.
It is true also that the Anglican division has
had a greater influence than any other tribe on the whole white
race, and that other nations seem to have enjoyed liberty or
advanced on the path of freedom, in recent times, in the same
proportion only in which they have adopted the main principles
and chief institutions elaborated by this portion of our race ;
and it is equally true that we enjoy so great an amount of freedom because we are accustomed to liberty and a government
of law, and because our race has perseveringly developed it for
centuries.
But it must not be forgotten, on the one hand, that
other nations and races may possibly develop certain principles in a manner peculiar to their character and circumstances;
and, oh the other hand, that it is the rule of all spreading
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advancement
of humanity that the full amount of what has
been gained by patience, blood, or fortunate combinations
is
transferred to other regions and distant tribes.
The missionary--from
St. Paul, when he went to Rome, to
those who now embark for the Pacific--does
not demand the
neophyte to pass through the dispensations of the Old Testament, and all the experience of the early church, before he
begins to teach the dispensation of the New Testament, and
to establish churches according to the government
and the
theology which exist at his home.
There are many persons who pretend to admire liberty, but
withhold it from the people on the plea that they are not prepared for it. Unquestionably,
all races are not prepared for
the same amount of libertT, and many are not yet fit for any
real liberty at all. But two things are certain, that all nations,
and especially those belonging
to our own civilized family,
prove that they are prepared for the beginning of liberty, by
desiring it and insisting upon it, and that you cannot otherwise prepare nations for enjoying liberty than by beginning to
establish it, as you best prepare nations for a high Christianity
by beginning to preach it.
There are persons even among ourselves who, observing how
many and sad failures have taken place with other nations,
bluntly assert that none but the Anglo-Saxons
are fit for
liberty, and that it cannot be enjoyed by others.
That some
nations are fitter for the elaboration or peaceful enjoyment of
liberty than others, according to their character, which makes
them perhaps less fit to excel in some other branches of civilization, cannot be denied.
So was the Greek more fit for the
fine arts than the Roman.
That some tribes appear on the
stage of history, act their part, and vanish again without
having made any progress in civil liberty, or ever having become conscious of it as an element of advancing civilization, is
equally true.
But do we hold any nation, once fairly entered
upon the path of civilization, unfit for science or the arts, or a
stable government, or a literature, or for Christianity ? That
in which m.n rises highest, and manifests himself most intel-
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lectually--Christianity-Ms
believed to be meet for all; but
should liberty be restricted to a tribe or a single nation ? I;.
is not likely.
I have admitted that some nations are fitter
for the one or the other.
All will not equally cultivate all
branches;
each cannot originate every branch;
but all will
partake of every element of civilization ; and while it may be
proper for the historian to say such a nation has not been able
to act with originality in this or another branch, it is not becoming to the philosopher to say that such a portion of our
race will not be able to do so. When the Greek scholars from
Constantinople
carried the last embers of Grecian civilization
and intellectuality over the West; when the restoration of letters
prepared the way for still higher achievements,
no one said
that the English, or French, or Germans were unfit to partake
in the humanizing blessing, although the Italian soil, still bearing the effects of former culture, was the first to bring forth
delectable fruit. When Gothic architecture
had been elaborated by some, it was not believed that other nations could not
raise cathedrals in the same style, and enjoy it and develop it
in their own way.
On the other hand, we meet with the very reverse.
Anglican liberty is opposed on the ground that it is not indigenous,
and that it is both inexpedient
and unworthy to adopt it.
Large numbers in France, both communists and imperialists,
treat "parliamentarism"
in this manner;
and the emperor
said, when he had assembled the senate and the legislative
corps, soon after the restoration
of the empire, that France
for "the first time enjoyed the happiness of possessing institutions
exclusively
French and original. ''_
As to the
xThis idea has been,since,carriedmuchfarther. A large number of persons,
and, it would seem, all imperialists,love to dwell upon the idea that impertalism representsLatin civthzation,oppositeto Teutonic unwieldy,uncentralized,
barbaric freedom. When thus Latinism is taken as a distinctivemark, Roman
imperialismis meant, not of course Republican Romanself-government The
French, in trying to renovate Latinism,seem to fall, as to principle,into an
anachronism not dissimilarto that into which the Germansfell as to language
whenthey officiallycalledtheirempire,down to its dissolution,the Holy Roman
Empireof the Germans.

294

ON CIVIL LIBERTY

originality, we would only observe that they are fac-similes
of what Napoleon I. had established, and that he copied the
senate, as he did the eagle, the title and idea of emperor, the
name of legion, of prefect, from Rome, unfortunately
at her
worst period, for the Roman senate during the better time was
part of the proud Senatus Populusque
Romanus;
and the
corps lfigislatif, if there be any element of a representative
legislature in it, is not of French origin; if it be a mute body,
however, there is no originality in it either.
Even if it were
as the emperor proclaimed it, there would be nothing in it to
be rejoiced at. The law of all spreading civilization is emigration, transmission, and addition.
Ought the French to reject
the Grecian orders of architecture
because they are not
French,
because

or ought our medical students
the French science of medicine

not to go to Paris
is 4aot ours ? Has

modern music been rejected by all the nations except the
Italians and the Germans because it is of native growth with
these nations?
Ought the French to reject saving-banks because they were first established and developed in England,
and ought the English to discard Jacquard's
loom because
invented in France ?
The son of Sirach said, that wisdom was hovering like the
clouds until it "took root in an honorable
people .... the
Israelites.
It is thus with all wisdom, all great ideas and
comprehensive
systems.
They take root with "an honorable
people," that develops them.
_After that come the winds of
heaven and carry the seeds far and about.
Patriotism
and
national vanity are not the same.
Patriotism is excellent so
long as it is the love of its own to such a degree that it is
ready to make any sacrifice and to do all for its benefit; it is
not a virtue when it consists in being enamored with itself.
Narcissus is not the symbol of patriotism, but Lycurgus
and
Solon are, travelling far in order to gather knowledge for their
own country.
_At all great and distinct periods of modern history, there
x Ecclesiasticus,

xxiv. I2.
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forms

at the
feudal
up

pervading

the

beginning
of the
system ; such the

everywhere;

such

the

periods
of art; such the periods
of Abelard
and scholastic
philosophy;
such the rising of free cities in all active parts of
Europe;
such the ardor of maritime
discovery
and enthusiasm
for "cosmography
;" such the period
Protestantism;
and such is, I believe,

of monasteries;
such
the present
period
of

civil liberty, which, for centuries
to come, will be essentially
of the Anglican
type.
To learn liberty, I believe that nations
must go to America
and England,
as we go to Italy to study
music and to have the vast world of the fine arts opened to
us, or as we go to France
to study science, or to Germany
that we may learn how to instruct
and spread
education.
It
was a peculiar
feature
of antiquity
that law, religion,
dress,
the arts and customs,
that everything
in fact, was localized.
Modern
civilization
extends
over regions,
tends
to make
uniform,
and eradicates
even the physical
differences
and races?
Thus
made uniform,
nations
receive

of tribes
and give

more freely.
If it has pleased
God to appoint
the Anglican
race as the first workmen
to rear the temple
of liberty,
shall
others find fault with Providence
? The all-pervading
law of
x The mutual influence of different literatures is daily extending. Take as an
instance the hterature of England, France, Germany, and the United States,
and add the mutual influence of the journals of these nations. Then consider
how many of the elements of civilization are not national, but common to all-the alphabet, the numeric signs, with the decimal system, musical notation and
music itself, commercial usages and bookkeeping, international law, social intercourse and laws of politeness ; the visiting-card, the railway, the steamboat, the
post-offace, the institutton of money, the bill of exchange, insurance--indeed, it
is impossible to enumerate all the agreements of nations belonging to our race.
I shall only add the dress, the fmmture, and even cookery.
The most recent and a choice illustration of progressive uniformity of our race
and its civilization, is the adoption of Commander Maury's, U.S.N., plan of a
uniform maritime observation and record, adopted by many government_ in
consequence of the naval congress at Brussels, in 1853. May a uniform standard
of value soon follow. The wide-spread dollar or scudo has prepared the way
for it.
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civilization
is physical and mental mutual dependence, and
not isolation.
F
Many governments deny liberty to the people on the ground
that it is not national;
yet they copy foreign absolutism.
There is doubtless something essential in the idea of national
development, but let us never forget two facts : Men, however
different, are far more uniform than different; and most of the
noblest nations have arisen from the mixture of others.
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CHAPTER

XXV.

THE INSTITUTION.--ITSDEFINITION.--ITS POWER FOR GOOD
AND EVIL.

IT has been

shown

that

civil

t.herish
it, consists
in a large
checks of power, and guarantees
more

or less fully

in which

we take

indicated
it, and

that

liberty,

as we understand

and

amount
of individual
rights,
of self-government.
We have
self-government,

in connection

with

in the

liberty,

sense

consists

in

the independence
of the whole political
society, in a national
representative
government
and local self-government,
which
implies that even general
laws and impulses
are carried
out
and realized,
an office, be

as far as possible, by citizens
it by election
or appointment,

who, in receiving
essentially
remain

citizens, and do not become members
of a hierarchy
men. x We have seen that self-government,
in general,

of placerequires

x At a sumptuous ball, which the city of Paris gave, in the year I85x, to the
commisstoners of the London Exhibiuon, I was sitting in a corner and reflecting
on the police officers in their uniforms and the actual patrols of the military
toompiers in the very midst of the fe_uve and crowded assemblage, when I was
introduced to one of the first statesmen of France and a liberal member of the
national assembly. He had been at London, to view the exhibition. It was the
first time he had visited England. " Do you know," said he, "what struck rae
most--far more than the exhibition of works of art and industry ? It was the
exhibition of the civlsme anglais (this was" the term he used) in the London
police." It may be readily supposed that an American citizen turned his face
toward the speaker, to hear more, when the Frenchman continued: "I am in
earnest. The large number of policemen, with their citizen appearance, although
in uniform, seeming to be there for no other purpose than to assmtthe people-and the people ever ready to assist them--this is what has most attracted my
attention. Lberty and the government of law are even depicted m their police,
where we should seek it least. What is it that stnkes you most in coming
here ?"
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that there be an organism
to elaborate
and ascertain
public
opinion,
and that, when known,
it shall pass into law, and,
plainly,
ception,

rule the rulers;
and not as the

that government
rule; and that,

interfere
as an exon _he other
hand,

self-government
neither means self-absolutism,
nor absence of
rule, but that, on the contrary,
liberty requires
a true government.
A weak government
is a negation
of liberty;
it cannot
furnish

us with

a guaranteeing

supremacy
for public will.
that license is exaggerated

power,

nor

nothing
more unlike liberty
We have still to ascertain

than anarchy.
how this system

is to be

cannot

realized.

Liberty

can

it procure

In other spheres
it may be true
liberty, but in politics there can be

flourish,

of civil
nor

can

liberty
freedom

become
a permanent
business
of actual life, without
a permanent love and a habit of liberty.
I-low is the one to be engendered, and the other to be acquired?
There is no mathematical
formula
solved, nor are there laws by which
without
checked

by which liberty can be
liberty can be decreed,

other aids.
We gain no more by throwing
into the hands of the people.
It remains

is not liberty, and people still remain
change
us, for we are all

men.

Flattery

power
power,

unand

does

not

,, The American," I replied, "in visiting the continent of Europe, is most
impressed by the fact that the whole population, from Moscow to Lisbon, seems
to be divided into two wholly distinct parts---the round hats, the people, and the
cocked hats, the visible government. The two layers are as distinct as the bats,
and the traveller sees ahnost as many of the one form as of the other."
There are large police estabhshments in all European states. Densely-peopled
countries require them. The different spirit and orgamzation, however, of these
establishments are most characteristic. Nothing, perhaps, shows more the character of a citizen-government in England than the wide-spread mstitutlou of the
police, which has developed itself, under Sir Robert Peel, out of the ancient
constable. It has great power; it has preventive, detective, and custodial
authority; yet it is supported by the citizens, and no one fears that it ever will be
used as an institution of political espionage and denunciation--as delatores of old
and mouchards of modern times. It is strictly under the public law, and that
implies under pubhcity. There is a whole literature on this subject, but I know
of no brief paper exhibiting so well its essential character as the seventh paxa.
graph of Mittermaier's English, Scottish, and American Penal Processes.
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"Obnoxious,firstand last,
To basestthings," *
and thus flattery is no foundation for liberty.
Each one of us
may be declared a sovereign, as every Frenchman was designated in a solemn circular, _ by the provisional government; or
the, people may be called almighty--le
peuple tout-puissant-as in the midst of loathsome
pohtical obscenity they were
termed by the dictatorial government when they were expected
and led to vote for a new emperor, and thus by an act of
omnipotence to extinguish every vestige of their power. They
were asked to divest themselves of this very omnipotence,
which nevertheless
is exclusively claimed for the nation as
inherent in its own nature, and to submit their omnipotence
to a still greater power of one man. Nothing of all this is
liberty.
Self-immolation, even where it is an actual and not a
theoretical act of free agency, is not life.
Enthusiasm
is necessary for liberty, as for every great and
noble work, but enthusiasm comes and goes like the breezes
of the ocean.
How shall they be used for the positive interests
of the navigator?
Enthusiasm
is not liberty, nor does the
reality of liberty consist in an _esthetical love of freedom.
The
poet may be as much the priest of liberty as he is the seer of
love, but poetry is no more the thing it sings than theory is
the deed, or ethics the character of man.
Education has been considered by many as the true basis
of popular liberty.
It is unquestionably true, and proudly acknowledged
by every lover of modem popular liberty, that a
wide-spread
and sound education is indispensable to liberty.
But it is not liberty itself, nor does it necessarily lead to it.
• Paradise Lost,book 9, line I7o.
• In a circular,sent by the provisionalgovernmentall over France beforethe
general electionforthe nationalconstituentassembly,in 1848,was this _entence:
" Every Frenchmanof the age of manhoodis a politicalcitizen; every citizenis
an elector; every electoris a sovermgn. There is no one citizenwho can sayto
another: ' Youare moreof a sovereign than I.' Contemplateyourpower,prepare to executeit, and be worthyof entenngon the possessionof yourkingdom."
The authorofthese phrasesis Mr. de Lamartine,who says, in his Revolutim of
r848: "The reignof the people is called the republic."
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Prussia

is one of the best educated

of countries,

but liberty

has not yet found a dwelling-place there. The Chinese government is avowedly based upon general education and democratic
equality in the hierarchy of officers, but China has never made
a step in the path of liberty.
Education
is almost like the
alphabet
it teaches.
It depends upon what we use it for.
Many despotic governments
have found it their interest to
promote popular education, and the schoolmaster alone cannot
establish or maintain liberty, although he will ever be acknowledged as an efficient and indispensable assistant in the cause
of modern freedom.
Liberty stands in need of character.
How then is real and essential self-government,
in the service of liberty, to be obtained and to be perpetuated ? There
is no other means than a vast system of institutions, whose
number supports the whole, as the many pillars support the
rotunda of our capitol.
They may be modest in their appearance, and even unseen by the passer-by, as those pillars are,
but they are nevertheless the real support.
Let us then consider the nature of institutional liberty more
closely.
In orderto appreciate this subject, it will be desirable
to inquire first into the nature of institutions in general.
According to the highest meaning which the term has gradually acquired, an institution is a system or body of usages,
laws, or regulations of extensive and recurring operation, containing within itself an organism by which it effects its own
independent action, continuance, and generally its own farther
development.
Its object is to generate, effect, regulate, or
sanction a succession of acts, transactions, or productions of a
peculiar kind or class. The idea of an institution implies a
degree of self-government.
Laws act through human agents,
and these are, in the case of institutions,
their officers or
members.
We are likewise

in the habit of calling single laws or usages

(which are laws of spontaneous
growth) institutions, if their
operation is of vital importance and vast scope, and if their
continuance is in a high degree independent of any interfering
power.
These two characteristics
establish a close affinity
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between such laws and institutions proper as they have been
just defined.
Thus, we call marriage an institution in consideration of its pervading importance, its extensive operation, the
innumerable relations it affects, and the security which its continuance enjoys in the conviction of almost all men, against
any attempts at its abolition
Indeed, we generally mean by
the term Institution
of Marriage, pretty much the institution
of the family, that is, the family as a community sanctioned
and fostered by the law, by authoritative
usages, and by
religion--the
cluster of laws and usages, social, political, and
religious, which relate to this well-defined community.
It always forms a prominent element in the idea of an institution, whether the term be taken in the strictest sense or not,
that it is a group of laws, usages, and operations standing in
close relation to one another, and forming an independent
whole with a united and distinguishing
character of its own.
A system of laws very often consists of a variety of systems,
each enjoying a proportionate
degree of self-government,
as a
general organism is composed of many organs with distinct and
peculiar functions of their own, although working in unison
and according to the principles and regulative laws of the
general organism.
We have many institutions which consist
of a number of institutions either of the first mentioned ot
second sort; and, as institutions
may exist in all the great
spheres of human action, it naturally results that there are institutions of the greatest variety in character and extent.
A
bank, parliament, a court of justice, the bar, the church, the
mail, a state, are institutions, as well as the Lord's supper, a
university, the Inquisition, all the laws relating to propertyl
the sabbath, the feudal system.
The Roman triumph, the
Hindoo castes, the bill of exchange, the French Institute, our
presidency,
the New York tract society, the Areopagus
or
the Olympic games, an insurance company, the janizaries,
the English common law, the episcopate, the tribunate, the
"captainship"
of a fishing-fleet on the banks, "the crown,"
the German book-trade, the Goldsmiths' Company at London,
our senate, our representatives,
our congress, our state legis-
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latures, courts of conciliation, the justiceship of the peace, the
priesthood, a confederacy, the patent, the copyright, hospitals
for lunatics, estates, the East India Company--all
these and
thousands more are or were institutions in the one or the other
adaptation
of the term.
Whether they are good
pedient or unwise, human or divine, has nothing
the distinctive character of an institution as such.

or bad, exto do with

" The School," that is to say, the whoIe school system, as
well as the modern national army, in Prussia, have been called
institutions, when it was desired to express the idea that they
are establishments
of vast importance
and that they enjoy a
supposed degree of independent vitality.
Baron Bunsen, in
his Hippolytus,
calls the book of common prayer a "national
institution." '
The noun Institution is, indeed, formed of the verb to Institute, but it does not, on that account, express, as noun, the
action or the effect of that which constitutes the meaning of
the verb.
The sense of the noun frequently diverg.es from
that of the verb, in all languages, and especially so in the
English."
We institute an inquiry; but an inquiry is not an
*Vol. iii. p. 293.--A member of the late French national assembly, speaking ot
the enormous California lottery, which was then in its full ruinous operation in
France, used the expression : "This is not a lottery ; it is a series of lotteries ; I
ought to say an institution of lotteries."
The exaggeration was carried farthest when an English newspaper called the
Duke of Wellington an institution.
We see, however, through the exaggeration.
the original sense universally attributed to the term.
a The word is a finished and a given thing ; the idea is in a constant state of
expansion or contraction, far exceeding the formative powers even of the most
perfect language, so that frequently a whole class of words derived from the same
root retains little in common bat an association of ideas, which often almost
vanishes.

The history of the changing

meaning

of man's words is instructive,

and equally so the history of the changing word.
I need only allude to such remarkable words as Stare, Status, Statute, Stand, Establishment,
Stabilis, Estate,
and the whole history through which the meaning of the word State has passed
and is still passing on the one hand, and the many branches such as Stable, Station, Statistms ; or we may take Civis, Civltas, Civilis, Civilitas, Civility, Civil
(in its two distinct terms,) Civihzation, Citizen; Nascor, Nation, National;
Populus, Publicus (for populicus,) Public, People, Popular; Gignere, Genus, Gens,
Gentile, Gentle, Genteel, Gentleman, with the different meanings through which
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; and, on the other hand,
which have never been instituted.
This

class

of institutions

forms
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there are many institutions
They have grown.
in a certain

point

of view

the most important,
as will be admitted
when we consider that
the jury, systems
of common
law, the British
parliament
and
our bicameral
systems
of the legislature,
most governments
and the states themselves,
are grown institutions.
The English
cive institutions,
or enacted

institutions,

legislatures;
constitutions.
defined

language
as they

has but one term
might be termed,
such

as a corporation,

whose
institutors
are
Grown or spontaneous

or

loosely

for both,
and the

distinguished

the

from

the cresinstituted

congress,

or our

people
enacting
the
institutions
are not ill
one

another

on

that

account;
they may be as individualized
as a shady tree in the
forest;
and enacted or contrived
institutions
are not confined
and narrow
on that account.
They may be as extensive
in
action
as an Atlantic
steamship.
The speakership
is a welldefined
crescive institution
; the supreme
court of the United
States is a vast enacted institution.
Most

of the

institutions

which

owe

their

origin

to

spon-

taneous
growth have become
in course of time mixed
institutions.
Positive legislation
has become mingled with self-grown
usage, as is the case with the institution
the bill of exchange,
the Hindoo
castes,
It is for the purpose
of comprehending
as the established
institutions,
that the
or regulations
head of this
Dr.

Thomas

veneration,
"I would
such

" have been
discussion.

whose

name

in the
few

definition
mention

at the
without

says, at the beginning
of his Lectures
on History
first say that by institution
I wish to understand

omcers,

property,

Arnold,

employed

of property,
the jury-,
money.
the grown as well
words " usages, laws,

orders

customs

of men,

or regulations,

public

bodies,

concerning

settlements
matters

:
of

of gen-

this last word has passed fl-omthe time when it meant a man of gentle--that is,
not vulgar, not common-blood or extraction, to its present lmpo_t, which relates
exclusively to character and breeding. Breeding itself might be mentioned
here,
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era1 usage, as do not owe their existence to any express law
or laws, but having originated in various ways, at a period of
remote antiquity, are already parts of the national system, at
the very beginning of our historical view of it, and are recognized by all actual laws, as being themselves a kind of primary
condition on which all recorded legislation proceeds.
And I
would confine the term laws to the enactments of a known
legislative power at a certain known period."
It will be seen that this writer restricts the meaning of the
term institution to what has been called grown institutions;
nor does he do this with philosophical
cogency.
He enumerates instances rather than gives a definition; and it seems
arbitrary to bestow the term on grown institutions only.
It
is contrary to universal usage, as well as to the necessity of
the case. What is an instituted legislature of Wisconsin, an
incorporated
bank, an orphan asylum, or a chartered
city
government,
if it be not an institution?
According to Dr.
Arnold, scarcely a pure institution exists, for in all or nearly
all institutions positive enactments have become mixed up with
the unenacted usage, as has been mentioned before.
Nor is it accurate to call certain " officers or orders of men"
institutions.
What unites the individual officers into an institution ? or how can the institution outlast the individual officers existing at any given period ? How could the house of
representatives
of congress be an institution, which every one
calls it, and which assuredly it is, when its members cease to
be such every hvo years ? They are but temporary members
of the perpetual
institution.
The institution
itself is the
organic law in the Constitution
of the United States which
provides for the organization
and periodical renewal of the
house.
The same is true with reference to the state and its
citizens,

living at any given time.'

t [If
political

Dr. Arnold
means
habit of a nation,

tribune

and

the tribuneship

Citizens are born and die,

ord_r_ of men embodying
a certain
he cannot
be found
fault with.
cannot

be separated.

He

conceived

principle,
idea,
So of officers.

or
H

of the officer

as

gradually reaching, in old time, certain political functions,which could have
otherwiseno existence.]
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The jury of the common
law
over the territory
of at least
but the jurors
form only very

transitory,
although
continually
embodiments
of the institution.'

repeated,

representations

It is this very fact, passed
over by Dr. Arnold,
that
tutes one of the most
important
practical
features

or
constiof the

institution.
It spreads
the framework
of the same system of
laws over sets of men periodically
renewed, prescribing
their
hne of action, so that it becomes
a consistent
continuation
of
that which their predecessors
have done, or, to express
other words,
it breathes
the same leading
principles
different
aggregates
of men and
same principles
in varying
matter
same

seasons.

The

institution

different
produce
thus

it in
into

generations,
as the
and reproduce
the

insures

perpetuity,

and

renders
development
possible, while without
it there is little
more than subjective
impulsiveness,
which
may be good and
noble, or ruinous and purely passionate,
but always lacks continuity,
growth.

and consequently
development
and safe assimilating
A market
assembly,
convened
at stated
intervals,

without
institutions,
can produce little more than a succession
of instinctive
or impulsive
actions--the
more impulsive
the
more exciting
the subject is on which the uninstitutional
multitude

acts.

The

same

applies

to larger

communities,

if they

t The term Institute seems to differ from Institution, according to present
usage, in this, that the first, when it does not mean the initiatory knowledge of
a wide system of science, (as the mstitute_of the pandects, of medicine,) is chiefly
used as a noun proper for an institution of learning or the diffusion of knowledge, for instance French Institute, Mechanics' Institute. It may be used as a
generic term for institutions of diffusion of knowledge of a highe_ character; but
it is frequently abused in these cases. Schools of some pretence are called institutes, with that deplorable extravagance with which common schools are called
academies, common colleges universities, auction rooms auction marts, a single
and simple person a palty, every chairman a president, and which has so sadly
invaded our manly language that many superlative words, such as splendid,
magnificent, giantlike, transcendent, illustrious, and hundreds of others, can
hardly be any longer used by a sober and vigorous writer, and have become
worth little more than old coins, once good, but now dipped, punched, and
sweated by unlawful usage.
20
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institutions,

and in this resemble

the Indians

of

the pampas, who meet and act on each question by simple
majority, unguided,
unmoulded, unrestrained
by permanent
laws and usages, or without a maturing organism.
There is nothing so void of lasting good as that history
which consists of a mere succession of acts through which
there runs no connecting idea, and which show neither growth
nor expansion.
It sinks to mere anecdotical chronology.
All
that is deeply good or truly great, and not only vast, in the
sense of Attila's conquest, requires development and progress.
Impulsiveness
without institutions,
enthusiasm
without an
organism, may produce a brilliant period indeed, but it is
generally like the light of a meteor.
That period of Portuguese history which is inscribed with the names of Prince
Henry the Navigator, Camoens, and Albuquerque
is radiant
with brilliant deeds, but how short a day between long and
dreary nights!
Portugal had no institutions
to perpetuate
her glory, and that splendor was but the accidental effect of
fortunate circumstances
happening to combine at that period.
Noble national impulses, without institutions,
are at best
happy accidents.
When it is said that one of the requisites of the institution
is that it shall contain within itself an organism by which it
effects its own independent action _nd continuance, it is obvious
that this must be taken in a comparative
sense, because every
institution ought to stand in connection with others, and is
frequently a minor organism of a more comprehensive
one; or
an institution may be actually the creature of the legislature,
and the legislature itself may be the creature of the constitution, which may have emanated from the sovereign will of the
people.
Yet we call a body of laws or usages an institution
only when we unite the idea of an independent
individuality
with it. It must have its own distinct character, its own peculiar action, and it must not owe its continuance to the arbitrary mandate of a will foreign to it. Independence
does not
mean disjunction or isolation.
If this were not so, we would not stand in need of the
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of Law

or

Ordinance

the Romans nor the Greeks had a separate term
;x indeed, the Greeks had not even distinct words

the Latin jus and lex, a paucity
with them;
and if the Romans

for
for

of language
which we share
had no word for institution,

although
they had many real institutions,
we have many important
separate
systems of law, such as the law of insurance,
of bailment,
the maritime
law, without
having
an appropriate
term for separate
Roman
probably
the same reason
hundred

years

bodies
of laws and
rules.
Nor did the
feel the want of a word for Institution,
for
that he expressed
time by saying:
"Two
after

t/ze folmded

city."

The

thing

itself,

the

city, was in his mind.
We would say: Two hundred
years
after the fozatdatiolz
of the city.
The foundation
of the city,
an abstraction,
is in our mind.
The Roman said Respublica,
the

Public

Thing,

*and

upon

this

raft

of words,

strong

but

coarse, his own political
progress
and civic life forced
him to
put a heavy freight of meaning,
until it came to designate
the
vast idea Commonwealth.
The Roman
was adverse
to abstract

terms. 2

Abstracting

was a process

at which

he was no

x The Latin Instltutum does not exactly correspond to our word institution.
It means a purpose, object, plan, or design, and, finally, a settled procedure, by
which it is intended to obtain a certain object ; hence a umform method of action,
to be observed when similar cases occur. Inslztutum is very frequently used in
conjunction with consuetudo, and often means nothing more than settled usage
with reference to certain case_. Znst_tutum thus designates one of the elements
of our Institution, but it does not include the idea of a distinctly limited system
of laws or usages w_tha considerable degree of autonomy, nor does it comprehend the idea of our enacted msatutlons. Znslitutum retains the idea of usage
throughout. Still, it is readily seen how the Roman word institutum was nat_rally changed and expanded into the modem word Institution.
The Roman shunned abstraction even though he should become illogical. He
said : In medias res, into the middle things, instead of into the middle of things,
and we modems abstract even against all sense. I read but yesterday in large letters
over a shop this word--Carpetmgs.
Here we have first an unmeaning abstraction of a simple and sound word, carpet, and then a plural is made of the more
abstract term. The Americans, altogether inclined to use pompous and grandiloquent words, are also given to use abstract terms, or those that approach abstraction, far more than the ]English. The sign of the smallest baker's shop will not
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good hand. _ The Greeks, however, may have lacked a prope_
term for the idea institution, although so ready to abstract,
and possessed of a plastic language, which offered peculiar
facilities for the formation of abstract terms, while yet the
people were characterized
by an eminently political temperament, simply because the Greeks were, comparatively
spcaking, not a tribe of a strongly institutional
bias.
They were
not prone to establish political institutions, and, with the exception of the Dorians, preferred to bring everything
under
the more or less direct will of the mass.
But, although the
Greeks abstracted well, and had a language in which they
could readily cast any abstraction, it must not be forgotten
that they rather restricted their terms of abstraction to philosophical speculation, and in all the other spheres of life and
action they manifested the true antique spirit, that of positive
reality.
Their style and expressions accorded with this bias.
They might as easily as ourselves have said the Union or the
League of the Acheeans, but their word for our union was
simply "the common body," (r_ xo_tv.)
Few nations have evinced a greater and more constant tendency to build up institutions, or to cluster together usages and
laws relating to cognate subjects into one system and to allow
it its own vltality, than the Romans in their better period. The
Greeks, as has been observed, were far less an institutional
people.
There is a degree of adhesiveness and tenacity--a
willingness to accumulate and to develop precedents, and a
be John Smith, Baker, but Bakery by John Smith, perhaps even American
Bakery,or, should it happen to be near the sea, Ocean Bakery. A common
shop of a green-grocerin the secondlargest city of the United States,calls itself
United StatesMarket. The negroeshave caught the fever. Not long ago I saw
a commonsTzanty,erected in a Southern forestto accommodatetravellerswith
coffeewhile their luggagewas ferried over a river, adorned with the following
words on a pine hoard: Jenny Lind and Sontag Hotel. The railwaybridge had
been carried away,and this caffiwas erected for a few daysonly.
xThe best grammarianstell us that Latin nouns ending in io, and adjectives
ending in i[zs,(that is, abstract terms,)must be nsedwith circumspection,and
not withoutgood authority,since theyare comparativelyrare in the best writers.
It speaks volume_concerningthe Roman characterand mentalconstitution.
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by them--necessary

for the

growth

of strong and enduring
institutions,
which
little agreed with
the brilliant,
excitable,
and therefore
changeable
Greeks.
This
was at least the case with the Athenians
and all their kindred,
and to them belongs
cherish
as Grecian.
The

London

institution.
the

Times

This

thing--the

the main
has

called

is rhetorically

queen

part

for the

of all that
the

Queen

putting
crown,

we honor
of England

the representative

which

itself

and
an
for

is a figura-

tive expression
for the kingly element
of tl_e British
polity.
Nevertheless,
the meaning
of the position
that the Queen of
England
is an institution,
is correct and British.
It originated
from a conviction
that the monarch
of Great Britain
is not"
such by his own individuality,
superior
power or divine right,

that he is not appointed
by a
but that he enjoys his power by

the law of the land, which confines and regulates
it. It means
that he is the chief office-bearer,
or, it may be, the chief
emblem-bearer,
of a vast institution
which forms an integral part
of the

still

government

more

comprehensive

or the state, x

institution

called

the

In the same way are the lord

British
chan-

* The reader who desires to become acquainted with the opposite view must
turn to the Chnstmn Pohtics, by Rev. Win. Sewell, Fellow and Subrector of
Exeter College, London, I848 ; a book whmh carnes out the views of Filmer to an
extent which that apologist of absolutism never contemplated. It may be fairly
considered to occupy the point opposite to that of the most rabid socialist of
France ; and, according to the rule that we ought to dwell on works which carry
their principles to the fullest length, no matter what those principles may be, it is
worth the student's while to make hunself acquainted with it. If he can get
through the whole, however, he is more patient than I found it possible to be.
According to Mr. Sewell, the_e is but one true government, absolute monarchy,
demanding absolute obedience ; the king makes the state and the view I have
endeavored to prove in my Ethics, that the state, despite of its comprehensive importance) still remains a means to obtain certain ends, is attacked as the opinion
of mere "philosophers."
The king, the house of lords, and that of the commons,
as they ought to be considered, indicate, according to this writer, the relation ilx
which possibly the three persons of the one deity stand. Filmer stopped short at
least with Adam. To counteract the revolting effect which may have just been
produced, I refer the reader to page I46, where he'will find, in a passage of
great length, that the Greek at Marathon fought only for his country, his hearth,
and his laws, while the Persian far surpassed him, because he fought for his king
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the justice of the peace, the
the individuals
who happen

office, but those systems
sent at the time.
It
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is likewise

obvious

coroner,
institutions;
to be invested
with

of laws and
why

very

usages
old

which

usages

they
or

not
the

repre-

offices

of

large influence
are often called institutions.
The fact of their
being old proves a degree of independent
action or existence.
No change of things around
them
has swept them away ; no
power
rooted

has ventured
to strike them
in society itself, beyond the

down.
They appear
reach of government;

to be
and

single
offices
occasionally
are called institutions,
by way of
flattery,
because
all feel that a real institution
is in dignity
superior
to a single taw or office, on account
of its inherent
principle

of self-government.

The following,
then, are necessary
attributes
of a complete
institution,
taking the term in its full modern adaptation
:
A system or an organic
body of laws or usages
forming
a
whole ;
Of extensive

operation,

or producing

widely-spread

Working
within a certain defined sphere ;
Of a high degree of independent
permanency

effects;

;

With an individual
vitality and an organism,
providing
for
its own independent
action, and, frequently,
for its own development
or expansion,
or with autonomy
;
And with its own officers or members,
because Without these
it would not be an actual
script in abeyance.

system

of laws,

but

merely

a pre-

(those also who, according to Herodotus, were whipped into battle ?), and that
"a Christian eye will look with far greater satisfaction and admiration on the
Persians who threw themselves out of the sinking vessel that by their own death
they might save their king, than upon Thermopylae or Marathon." Enough ! I
should not have alluded to such extravagances and crudities, were not the book
a very learned yet illogical apology for a doctrine which many may have supposed to be dead, and did it not occupy, in view of its preposterous theory, the
first place of its class. Igor is it historically uninteresting that such a work has
been written in the middle of the nineteenth century. So much is certain, that
were the English government actually founded upon that hyper-absolutism
which the author considers so Christian, no one would be permitted to assail its
fundamental principles with that impunity which he now enjoys.
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The institution
is the opposite of subjective conception,
individual disposition, and mere personal bias. The institution implies organic action.
In this lies not only its capacity
of perpetuating
principles and of insuring continuous homogeneous and expansive action, but also its great power, its grandeur, its danger, and its mischief, according to its original
character and its inherent principle.
Christ imprinted on his
church the missionary character, and, from the apostles to the
servant, of the gospel who lately starved near Cape Horn, the
institution of the missionary ministry has been the pioneer and
handmaid
of extending civilization.
But if the institution is
intrinsically
bad, or contains vicious principles, it lends additional and fearful power to the evil element within it, and
gives a proportionate
scope to its calamitous influence.
If it
be established in a sphere in which the subjective ought to
prevail, it becomes an agent of ruin by making the objective
prevail more than is desirable, or by making the annihilation
of individuality one of its very objects.
The gigantic institution of the Society of Jesus, and some of the modern Trades'
Unions, are impressive and amazing examples.
Whenever men allow themselves to glide into the belief that
moral responsibility
can be aught else than individual, and
that responsibility is divisible, provided many perform but one
act; whenever the esprit du corps prevails over the moral consciousness of man, which is inseparable from his individuality,
the institution gives a vigor to that which is unhallowed and
unattainable
by the individual.
The institution is, like every
union of men, subject to the all-pervading, elementary law of
moral reduplication, as I have called it on previous occasions,
and which consists in this, that any number of united individuals, moved by the same impulse, conviction, or desire,
whether good or bad--whether
scientific, _esthetic, or ethical,
patriotic or servile, self-sacrificing or self-seekingawiU
countenance and impel each other to far better or far worse acts,
and will develop in each other the powers for the specific good
or evil, in a far greater extent, than would have been possible
in each separate individual.

It is the law which is illustrated
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by the excellence of whole periods in one particular sphere;
by the rapid decadence of nations when once their fall begins;
by the lofty character of some times, and by the contaminating
effect of indiscriminate imprisonment;
by the power of example; by the silliness which at times pervades whole classes or
communities ; by the sublime, calm heroisn on board a sinking
man-of-war, and at other times by the panic of large masses.
It is the universal law of mutual countenance and excitement.
If an institution is founded on a vicious principle, or if a bad
impulse has seized it for a time, it will not only add to the evil
force, according to the general taw of moral reduplication, but
lend additional strength by the force of its organization and
the continuity of its action.
Members of an institution will
do that which, singly, they would never have dared to perpetrate.
They will deny the obligation of paying what is due to
widows and orphans, in cases which would have made them
look upon the denial as disgraceful, had they acted in their
own individual capacity.
Thousands who have committed acts
of crying cruelty as members of the Holy Office would not
have been capable of committing them individually.
The in
stitution in these cases has the same effect which all united
and continuous action has.
On the other hand, institutions
have been able, for the
same reason, to resist iniquitous inroads, or its members have
been wrought up to a manly devotion, when the individual
would not, and, often at least, could not, have resisted.
In
almost all cases of an invasion of rights by one of the domestic
powers, we find that some institution has formed the breakwater
against the rushing tide of power.
There are many instances,
such as the "Case of the Bishops" under James II., and the
rejoicing of the better-disposed
Frenchmen when the court
of Paris declared itself, although
in vain as it turned out,
competent to judge of the spoliation which the dictator had
decreed against the Orleans family, that show how instinctively men look toward institutions for support and political
salvation.
I have

purposely

restricted

my

remarks

on the

resisting
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force of institutions to cases of invasion by domestic powers.
When foreign invaders trample upon rights and grind down
a people, something different and sharper is required to rouse
them, to electrify them into united resistance.
Humanity
itself must be stung; an element m man's very nature must
be offended, so that the most patient cannot endure the
oppression any longer.
We find, therefore, that innumerable
popular risings against %reign despots, in antiquity and modern
times, have taken place, when the insolent oppressor, having
gone all lengths, at last violates a wife or a daughter.
Such
outrage comes home to the most torpid heart, and will not be
borne by the veriest slave.
We investigate, here, the nature of the institution in general.
Like eveD,thing possessing power, it may serve for weal or
woe, as we have seen
Constituted evil is as much worse, as
constituted good is more efficaciously good than that effected
by the individual.
When we know the essential nature of the
Institution, we shall be able to judge when, and where, and
how it may be used beneficially.
An institution is an arch :
but there are arches that support bridges, and cathedrals,
and hospitals;
and others that support dungeons, banquetrooms of revelry, torture-chambers,
or spacious halls in which
criminal folly enacts a melancholy farce with all the pitiful
trappings of unworthy submission.
The greater or less degree in which the institutional spirit
of different nations is manifested furnishes us with a striking
characteristic
of whole nations.
The Romans, the Netherlanders, and indeed all the Teutonic
tribes, until the dire
spirit of dis-individualizing
centralization seized nearly all the
governments
of the European continent, were institutional nations.
The English and ourselves are still so. The Russians
and all the Sclavonic nations, the Turks and the Mongolian
tribes, seem to be remarkably uninstitutional.
A similar remark naturally applies to different species ot
governments.
Some do not only result from a decidedly institutional tendency of the people at large, but they also promote
it, while there is in others an inherent antagomsm
to the
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institution
No absolutism, whether that of one or many,
brooks institutions.
Cunning monarchical absolutism, sometimes, allows the forms of institutions td exist, in order to use
them for its own purpose.
The reason why all absolutism is
hostile to living institutions is not only because' all absolute
rulers discountenance
opposition, but because there is in
every despotism an ingrained incompatibility with independent
action and self-government,
in whatsoever narrow circle or
moderate degree it may strive to maintain itself. This is so
much the case that often despots of the best intentions for the
welfare of the people have been the most destructive to the
remnants of former or to the germs of future institutions, in
the very proportion
in which they have been gifted with brilliant talents, activity, and courage.
These served them only
to press forward more vigorously and more boldly in the
career of all absolutism, which consists in the absorption of
individuality and institutional action, or in levelling everythin_
which does not comport with a military uniformity, and with
sweeping annihilation of diversity.
As institutions may be good or bad, so may they be favorable or unfavorable to liberty.
They may indeed give to the
representative
of the institution great freedom, but only for
the repression of general freedom.
The viziership is an institution all over Asia, and has been so from remote periods, but
it is an institution in the spirit of despotism, and forms an
active part of the pervading
system of Asiatic monarchical
absolutism.
The star chamber was an institution, and gave
much freedom of action to its members, yet the patriots under
the Stuarts made it their first business to break down this
preposterous

institution.

When in 166o the Danes made their

king hereditary and absolute, binding him by the only oath
that he should never allow' his or his successors' power to be
restricted, the Danish crown became undoubtedly a new insti.tution, but assuredly
not propitious to liberty.
Of all the,
Hellenic tribes the Spartans were probably the most institutional, but they were communists, and communism is hostile t_
liberty.
They dis-individualized
the citizens, and, as a matter
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of course, extinguished in the same degree individual liberty,
development, and progress.
A state in which a citizen could
be punished because he had added one more to the commonly
adopted number of lute-strings,
cannot be allowed to have
been favorable to liberty.
Many of those very attributes
of the institution proper,
which make it so valuable in the service of liberty, constitute
its inconvenience
and danger when the institution is used
against it. It is a bulwark, and may protect the enemy of
liberty.
It is like the press.
Modern liberty or civilization
cannot dispense with it, yet it may be used as its keenest
enemy.
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CIVILIZATION,

closely

SO

connected

with

what

we love

in

modern
liberty,
as well as progress
and security,_lemselves
ingredients
of civil liberty,
stands
in need of stability
and
continuity,
and these cannot be secured
without
institutions.
This

is the

reason

why

the

historian,

when

speaking

of such

organizers
or refounders
of their
nations
as Charlemagne,
Alfred,
Numa, Pelayo,
knows of no higher name to give them
than that of institutors.
The

force of the institution

new power to what
has been illustrated

in imparting

stability

and giving

otherwise
must have swiftly passed
in our own times in Mormonism.

away,
Every

observer who has gravely
investigated
this repulsive
fraud will"
agree that as for its pretensions
and doctrines
it must have
passed as it came, had it not been for the remarkable
character which Joseph
blessed is a noble

Smith possessed
idea, perpetuated

charity
in a h6tel-dieu
in an institution.
The
sent

title

ideas

Louis

; thrice

of institutor
the very

Napoleon

cursed,

is coveted

opposite
Bonaparte,

as an institutor.'
Thrice
in an active institution,
as
a wicked
even

idea

by those

embodied
who

repre-

to institutions.
when

he inaugurated

his

gov-

x The great ability of this man seems to be peculiarly exhibited in his mixture
of truth and arrant falsdhood, his uncompromising boldness and insolence, and. *
his organizing instituting mind. Two men have met almost simultaneously with
great success in our ,)wn times--Joseph Smith and Louis Napoleon. Of the
two, the first seems the more clever. What he performed he did against all
probability of success, without any assistance from tradition or prestige.
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ernment, dwelt on the "institutions" he had established,* with
pride, or a consciousness that the world prizes the founding
of good institutions as the greatest work of a statesman and
a ruler.
Institutions may not have been viciously conceived, or have
grown out of a state of violence or crime, and yet they may
have become
injurious
in the course of time, as incompatible
with the pervading
spirit of the age, or they may have become hollow,
be injurious.

and in this latter case they are almost
sure to
Hollow
institutions
in the state are much like

empty boxes in an ill-managed
house.
They are sure
filled with _litter and rubbish,
and to become
nuisances.
great

,

wisdom

and

caution

are necessary

to decide

to be
But

whether

an

institution
ought to be amputated
or not, because
truth in politics that many important
institutions

it is a notable
and laws are

chiefly

agents.

not

efficient

sufficient,

as preventives,
therefore,

that

not as positive
at a glance

we do not

It is
discover

t He meant, of course, the senate, legislative corps, and the council of state.
Why he calls these new restitutions we cannot see, bat he evidently wished to
indicate his own belief, or desired that others should believe, in their permanency, as well perhaps as in their own independent action. To those, however,
who consider them as nothing more than the pared and curtailed remnants of
former institutions, who do not see that they can enjoy any independent action
of their own, and are aware that their very existence depends upon the mere
forbearance of the executive ; who remember their origin by a mere decree of a
dictator bound by no superior law,--to those who know with what studied and
habitual sneer "parliamentary governments" are spoken of by the ruling party
in France, all these establishments appear m principle no more as real institutions
than a tent on a stage. The "constitution" of the present empire (Napoleon I.
always spoke of les consfitutions de rempzre) is a close copy of the organic laws
of the first empire. Now, few of my readers, probably, are aware that the very
name of senatus-eonsultum, which played so important a part in the first empire,
and by which the most violent fundamental changes were effected, was literally
smuggled in by Napoleon I. He did so on occasion of the conspiracy of Ceracchi
and others, when the council of state resolved that no law should be demanded,
because that "would lead to discussion." The list of condemned was passed
..by the council of state, upon a report of the police, not even signed, and the
senate adopted and decreed it, as a senatus-consullum. Memoirs of Mtot de
Melito, (himself a counsellor of state,) vol. i. page 36o and sequ. It hardly
deserves mention here, that Napoleon adopted the term from the Roman empire,
which was his political beau-ideal, as he did many other term_ and symbols.
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any palpable good produced
by the institution,
to justify us in
destroying
it. Antiquity
is prima
facie evidence
in favor of
an institution,'
and must not rashly be confounded
with obsoleteness;

•

but

antiquity

is certainly

no proof

against

positive

and grounded
arguments.
On the other hand, hollow institutions have frequently
the serious
inconvenience
of deceiving
and changing
the proper venue, as lawyers would express
it.
The

form of a representative

government,

without

the

spirit,

true principles,
and sincere guarantees
of self-government
in
that body, or without
being founded
upon a candkt and real
representation,
is worse
than
a government
without
these
forms, because
it eases the executive
of the responsibility
which without that hollow form would visibly rest on it alone. 2
But here, again, it is necessary
may for a time become
a mere

to observe
form, and

that an institution
yet that very form

• I am aware that many persons believe nowadays so little in this truth that
not only does antiquity of itself appear to them as a proof of deficiency, hut they
turn their face from the whole Past, as something to be shunned, thus forgetting
the continuity of society, progress, and civilization. Mr. Gmzot, in his lectures
on the History of Representattve Governments, delivered in Parts, I82o, found
it necessary to warn his hearers against this horror of the Past. The reader will
find remarks on the impossibility of "beginning entirely anew," in my Political
Ethics.
• Count Miot relates that when Napoleon, as consul, desired to change the
entire character of the house of representatives, in order to bring it under the
exclusive control of the executive, but hesitated to make an organic change by
mere violence, Talleyrand at last suggested that the other assembly had no
business assigned to it; why should it not be made to sanction the measure?
The history of the whole consulate, and of the early period of the empire, is a
striking and continuous illustration of the assistance which a despot denves from
mere folans of liberty without the reality of freedom" It would seem that Napoleon I. established certain forms, in conquered countries, for the very purpose of
assigning the appearance of responsibility to certain bodies of the state, while he
left the government absolute. It is difficult otherwise to explain the constztution
which he decreed for Naples, (page 359, vol. ii. of Menaoirs of Count Miot de
Melito,) according to which "the national representation" was to constst of one
chamber divided into five sections, namely: the clergy, nobility, proprietors,
sarans, and traders; the clergy, nobility, and sarans holding their places for life;
the others removable at pleasure by the government. The Roman senate, when
it had become the recording body of the imperial decrees, gave much support to
the emperors, by its appearance of an ancient institution.
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may soon be animated again by a proper spirit. Parliament
under Henry VIII. had become a subservient
tool, highly
noxious because it formally sanctioned many atrocious measures of the king.
Yet it was that same parliament which
rose to action and importance within fifty years, and within a
century and a half became the virtual seat of government and
supreme power in the state.
There is hardly a portion of the
penal trial which has not at times and for an entire period
been abused; yet the existence of this very trial, intended
to rest on the principle of independence, became in a better
period the starting-point of a new order of thmgs.
We must also mention the fact that there are perennial and
deciduous institutions, or institutions avowedly fit only for a
preparatory
state of civilization.
Their office is limited in
duration, like that of the deciduous teeth, which must be drawn
if they do not drop of themselves, or if they resist too obstinately their perennial substitutes.
We may here close our general remarks on institutions, and,
now, investigate in what the force of the institution consists,
when wisely taken into the service of liberty, and inquire into
the characteristics
of self-government
in particular.
By institutional self-government is meant that popular government which consists in a great organism of institutions
or a union of harmonizing
systems of laws instinct with selfgovernment.
It is essentially of a co-operative character, and
thus the opposite to centralism.
It is articulated
liberty, and
thus the opposite to an inarticulated
government of the majority. It is of an inter-guaranteeing,
and, consequently, interlimiting character, and in this aspect the negation of absolutism.
It is of a self-evolving and genetic nature, and thus is contradistinguished
from governments
founded on extra-popular
principles, such as divine right.
Finally, institutional
selfgovernment
is, in the opinion of our race, and according to
our experience,
the only practical self-government,
or selfgovernment
carried out in the realities of life, and is thus the
opposite of a vague or theoretical liberty, which proclaims
abstractions, but, in reality, cannot disentangle itself from the
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despotism of one part over another, however permanent or
changing the ruling part may be.
Institutional self-government is the political embodiment of
self-reliance and mutual acknowledgment
of self-rule.
It is
in this view the political realization of equality.
Institutional
self-government
is the only self-government
which makes it possible to unite sc/_government
and selfff o_crnqtzelzt.
According to the Anglican view, institutional
self-government consists in the fact that all the elementary parts of the
government, as well as the highest and most powerful branches,
consist in real institutions, with all the attributes which have
been ascribed to an institution in the highest sense of the term.
It consists, farther, in the unstinted freedom and fair protection
which are granted to institutions
of all sorts, commercial,
religious, cultural, scientific, charitable, and industrial, to germinate and to grow--provided
they are moral and do not
invade the equal rights of others.
It receives its aliment from
a pervading spirit of self-reliance and self-respect--the
real
afflatus of liberty.
It does not only require that the main functions of the
government--the
legislative, the judicial, and the executive-be clearly divided, but also that the legislature and the judiciary be bona fide institutions.
The first French constituent
assembly pronounced the separation of the three powers, and
was obbged to do so, since it intended to demolish the absolutism which had grown up under the Bourbons ; but so long
as there existed an absolute power, no matter of what name,
that could dictate, liberty was not yet obtained.
Indeed, it
may be said that an efficient division of power cannot exist,
unless the legislature and the judiciary form real institutions,
in our sense of the term.
These institutions, again, consist of many minor institutions,
as an organism consists of many minor ones. Our congress
is a real institution, but its component parts, the senate and
house of representatives,
are its constituent institutions, and
the whole is in close connection with other institutions, for
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others

such

as

of our country or of England would
more than oil floating on the surface

water, did it consist only in a congress
and state legiswith us, and in a parliament
in England.
Self-govern-

ment, to be of a penetrative
character,
requires
self-government
of the county
or district;

the institutional
it requires
that

everything
which, without
general
inconvenience,
can be left
to the circle to which it belongs,
be thus left to its own management ; it consists in the presenting
grand jury, in the petty
jury, in the fact that much which is called on the European
continent
the administrative
branch be left to the people.
It
requires,
in one word, all the local appliances
of government
which are termed
local self-government;
I and Niebuhr
says
that British
parliament,
governments
ernments,
by the

liberty depends
at least as much on these as on
and in contradistinction
to them
he calls the
of the continent
Staats-Regierungen,
(state govmeaning

general

governments

and supreme

in which

power.)

all detail

is directed

*

* T. Toulmm Smith's Local Self-government and Centrahzation, etc., Lon
don, I85I
A wink which many of my readers will peruse with interest and instruction is
Ferdinand B_chard's Lois Municipales des R6publiques de la Suisse et des
_tats-Unis, Paris, I852. Mr. B_chard is also the author of a Trait6 de l'Administration Intdrieure de la France--a work which must be welcome to eve D"inquiring citizen, because it pictures the details of French centralization, the most
consistently carried-out centrahzation in existence.
Mr. B_chard uses repeatedly in his French work the English term Self-government.
A German work, the title of which _s: An Account of the Internal Admmlstratlon of Great Britain, by Baron yon Vmcke, edited by B. G. _Nlebuhr,Berlin,
I8I 5.
Niebuhr, who had spent a portion of his early manhood m England, published, and probably modelled in a great measure, this work in order to influence,
if possible, the Prussian government to reorgamze the state after the expulsion of
the French, and to reclaim that kingdom from the centralization st had adopted
in many respects from the invaders of Germany. Niebuhr was a follower and
great admirer of Baron yon Stem, who, when minister of Prussia, had given to
the cities some degree of self-government by his St_tdte-Ordnung_causing not
2I
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local

self-government,

combined

with parhamentary
freedom, that Sir Edward
Coke said of the
Justice
of the Peace:
" It is such a form of subordinate
government

for the

part of the Christian
executed."
x
Anglican
local
laws

tranquillity

and quiet-of

world

the

like,

requires

that

hath

self-government

the

if the

realm
same

eve W institution

self-government
shall have the right to pass
as it finds necessary
for its own government,

as no

be duly
of

such bywithout

obtaining
the consent
of any superior
power, even that of the
crown or parliament,
and that of course
such by-laws
shall
stand good in the courts of law, and shall be as binding
upon
every one concerned
as any statute
or law.
I believe that it
is in the Anglican

system

of liberty

alone

that

by-laws

are

enacted
and have full force without
consent of superior
power.
There are in other countries
exceptions,
but they are rare indeed, and very limited in power, while the by-law is the rule
in our system.
The whole subject of the by-law is characteristic and important,
peculiar
doctrine
self-government

and stands

out like the comprehensive

of the Anglican
warrant.
The character
is moreover
manifested
by the fact that

and
of
the

right of making
by-laws
is not derived
from any grant of
superior
power, but has been ever considered
in the English
polity as inherent
in the local community--a
natural
right of
freemen.
Coke says, with reference
to these laws and their
force : "Of

more force

is the agreement

of the folk and people

a little umbrage to Napoleon. Niebuhr desiled to give increased life to the
principles contained in the Crees' Charter, when he pubhshed the work I have
mentioned.
z Coke's Institutes, part Io, ch. xxi., Justices of the Peace. The Earl of Stratford, who, hke his royal master, died so well, after, polincally speaking, having
hved so ill, bade his brother, on the scaffold, to take this among other messages
to his eldest son: "Wish him to content himself to be a servant to his country,
as a justice of the peace m his county, not aiming at higher preferment." May
12, 1641. l_.u_hworth, (who was on the scaffold,) vol. viii. p. 760. George
"_Vashington,after having aided in founding a great commonwealth, and after
having been twice its chief magistrate, was a justice of the peace in his county,
in which he was imitated by John Adams, and, perhaps, by other ex-presidents.
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than the grant of the king; ''* and in another place he says :
" The inhabitants of a town, without any custom, may make
ordinances or by-laws for any such thing which is for the
general good of the public, 2 unless indeed it be pretended by
any such by-law to abridge the general liberty of the people,
their inherent birthright, assured to all by the common law
of the whole land, and which that common law, in its jealous
regard for liberty, does not allow to be abrogated or lessened
even by their own consent--much
less, therefore, by the consent of their delegates in parliament." 3
It may be added that by-law does not mean, as many suppose,
additional law, law by the side of another or complementary,
but it means law of the place or community, law of the by or
we--that
is, of the collection of dwellers, or of the settlement
as we, in America, perhaps would naturally express it.4
* 8 Reports, p. Iz 5.
= 5 Reports, p. 63.
_ Ibid., p. 64.
* See Smith's Local Self-government, p 230. The quotations from Coke t{
whmh the three last notes refer are hkewlse in Smith's work, whmh I recommend
to every reader.
By, m by-law, is the same syllable with which the names of many English
places end, such as Derby, Whltby, and is etymologically the same with the German Bauen (to build, to settle, to cultivate,) whmh is of the same root with the
Gothm Bua and Boo, and especially the frequentative
Bygga, a_dzficare.
See
Adelung, ad verbum Bauen.
It is a word which runs thlough all the Teutomc
languages, ancient and modern.
Gradually, indeed, bye-laws came to slgnil'y laws for a limited circle, a small
society, laws which any set of men have the right to pass for themselves within
and under the superior law, charter, etc., which constitutes them into a society,
and thus it happened that bye-law was changed into by-law, as we have by-ways,
roads by the side of others.
It cannot be denied that by-law at present is used m
the sense of law passed by the side, as it were, of another mare law. Very few
persons know of the origin, and the present sense of by-law is doubtless that of
collateral, expletive, or subordinate taw. Such double derivations are not uncommon in our language.
The scholar is probably reminded, by this note, of
the term God, which we Christians derive from good, and a better, hoher derivation, as to the sense of the word, we cannot give to it; yet the historical derivation, the verbal etymology, if I might so say, is an entirely different one. See
Jacob Grimm's German Mythology, ad verbum Gott. The starting-polnt of
adoration is, with all tribes, dread, acknowledgment
of superior power;
then
follows acknowledgment
of wisdom, and last of all acknowledgment of goodness,
purity, holiness.
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CHAPTER
EFFECTS

AND

USES

OF

XXVII.

INSTITUTIONAL

SELF-GOVERNMENT.

IN order fully to appreciate institutional
self-government,
and not unconsciously
to enjoy its blessings, as most of us
enjoy the breath of life without reflecting on the organ of
respiration and the atmosphere we inhale, it is necessary to
present to our minds clearly what effects it produces on the
individual, on society, and on whole periods, and how it acts
far beyond the limits of the country where it prevails.
The advantages of institutional
liberty and organized selfgovernment, diffused over a whole country or state, and penetrating with its quickening power all the branches of government, may be briefly summed up in the following way :
Institutional self-government
trains the mind and nourishes
the character for a dependence upon law and a habit of liberty,
as well as of a law-abiding acknowledgment
of authority.
It
educates for freedom.
It cultivates civil dignity in all the
partakers, and teaches to respect the rights of others.
It
has thus a gentlemanly character.
It brings home palpable
liberty to all, and gives a consciousness of freedom, rights, and
corresponding
obligations such as no other system does.
It
is the only self-government which is a real government of self,
as well as by self, and indeed is the only real self-government,
of which all other governments
assuming the name of selfgovernment are but semblances, because they are at most the
unrestricted
rule of accidentally dominating parties, which do
not even necessarily consist of the majorities.
For it is a
truth that what is called a maiority in uninstitutional
countries, which struggle nevertheless
for liberty, is generally; a
minority, and often even a small minority.
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Institutional
self-government
incarnates, if the expression
may pass, the idea of a free country, and makes it palpable, as
the jury.is nobly called the country for the prisoner.
It seems
that as long as institutions exist in full vigor, and no actual
revolution takes place, that odious and very stale part of a
successful general who uses the wreaths he has gained abroad,
as a means of stifling liberty at home, is unknown.
Rome had
her Syllas and Marius, with their long line of successors, only
from the time when the institutional
character of Rome had
begun to fade. A French writer of ability _ mentions as a fact
worthy of note, that the Duke of Wellington never carried his
ambition higher than that of a distinguished subject, although
Napoleon expected the contrary;
and General Scott, in his
account of the offer which was made to him in Mexico, to take
the reins of that country into his own hands and rule it with
his army, twice mentions the love of his country's institutions,
which induced him to decline a ruler's chaplet. 2
Mr. Lemoisne, Welhngton from a French Point of Vmw.
General Scott has given an account of thin affair in some remarks he made at
a pubhc dinner at Sandusky, in the year x852. The generals of most eouutnes
would probably charge the victorious general with niaiserie, for declining
so tempting an offer.
We dehght m the dutiful and plain citizen who did
not hesitate, and, as the occurrence possesses historical xmportance, the enure
statement of the general m here given.
I have it in my power to say, from the
best information, that the following account is "substantially
correct," and as
authentic as reports of speeches can well be made :
"My frmnd," said General Scott, "has adverted to the proposition seen floating about in the newspapers.
I have nowhere seen it correctly stated that an
offer was made to me to remain in that country and govern it. The impression
whmh generally prevails, that the proposition emanated
from congress, is an
erroneous one.
The overture was made to me privately, by men in and out of
office, of great influence--five of whom, of enormous wealth, offered to place the
bonus of one million of dollars (mentioned below) to nay eredat m any bank I
might name, either m New York or London.
On taking possession of the city
of Mexico, our system of government and pohce was established, which, as the
inhabitants themselves confessed, gave security--for
the first time perfect and
absolute security--to
person and property.
About two-fifths of all the branches
of government, including nearly a majority of the members of congress and the
ex,ecufive, were quite desirous of having that country annexed to ours. They
knew that, upon the ratification of the treaty of peace, nineteen out of twenty of
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the persons belonging to the American army would stand disbanded, and would
be absolutely free from all obhgatlons to remain in the army another moment. It
was entirely true of all the new regiments called regulars, of all the volunteers, and
eight out of ten of the rank and file of the old regiments.
Thirty-three and a third
per cent. were to be added to the pay of the Amer;can officers and men retained
as the nucleus of the Mexican army.
When the war was over, the government
overwhelmed me with remtbrcements,
after there was no possibility of fighting
another battle.
When the war commenced, we had but one-fomth of the force
whmh we needed
The Mexicans knew that the men m my army would be
entitled to their discharge.
They supposed, if they could obtain my services, I
would retain these twelve or fifteen thousand men, and that I could easily obtain
one hundred thousand men from home.
The hope was, that it would immediately
cause annexation.
They offered me one mllhon of dollars as a bonus, with a
salary of _25o,ooo per annum, and five responsible individuals to become security.
They expected that annexation would be brought about in a few years, or, if not,
that I could organize the finances and straighten the complex affairs of that govelnment.
It was understood that nearly a majority of congress was in favor of
annexation, and that it was only necessary to pubhsh a pronunciamento
to secure
the ob3ect. We possessed all the fortresses, all tile arms of the country, thmr
cannon foundries and powder manufactories,
and had possession of their porta
of entry, and might easily ]_ave held them in our possession if this anangement
had gone into effect. A published pronunciamento
would have brought congress
right over to us, and, with these fifteen thousand Americans holding the fortresses
of the country, all Mexico could not have disturbed us. We might have been
there to this day, if it had been necessary.
I loved my distant home.
m frtvor of the annexation of Mexico to my own country.
Mexico

I was not
has about

eight millions of inhabitants, and out of these eight millions there are not more
than one milhon who are of pure European blood.
The Indians and mixed
races constitute about seven millions.
They are exceedingly inferrer to our own.
As _ lover of my counhy, I was opposed to mixing up that race with our own.
"rhiz. was the first objection, on nay part, to this proposition.
May I plead some
1,ttle love of home, which gave me the preference for the soil of my own country
sad its institutions ? I came back to d_e under those institutions, and here I a_,.
I b* lieve I have no more to add in reptyY
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be obedience which has its very source within the circle of the
obeyers.
Such is the source of obedience due to authority in
that society the component members of which live in jural
relations--in
one word, in the state. The freeman obeys, not
because the government
exists before the people and makes
them, but because man is a being destined to live in a political
state--because
he must have laws and a government.
It is
his privilege, and distinguishes
him from the brute creation.
Yet, the government
existing as a consequence
of the jural
nature of society and of man, it is unworthy of a freeman to
obey any individual as individual, to follow his commands
merely because issued by him, while the citizen of a free
country acknowledges it as a prerogative to obey laws.
The obedience of a loyal free citizen is an act of self-directing compliance with a rule of action; and it becomes a triumph
of reason and freedom when self-directing obedience is thus
paid to la_s which the obeyer considers erroneous, yet knows
to be th_'_laws of the land, rules of action legitimately prescribed by a body of which he forms a constituent part.
This
noble attribute of man is never politically developed except
by institutions.
To obey institutions of self-government
has
nothing galling in it on the ground of submission.
We do not
obey a person whom as individual we know to be no more than
ourselves, but we obey the institution of which we know ourselves to be as integral a part as the superior, clothed with
authority.
The religious duty of obeying for conscience' sake
is not excluded from this obedience.
On the contrary, it forms
an important element.
The term "law-abiding people" could
never have become so favorite an expression with us, and would
not be inscribed even on the banners of some who defy the law,
were we not an institutional
people under the authority of
institutional self-government.
Rulers over thirty millions of people, like our presidents,
could not be easily changed, without shock or convulsion,
were not the thirty millions trained by institutional self-government, were not the ousted minority conscious that, in the

spontaneousact of submitting,they obey an institutionof
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"abiding by the law" is with us. Pamphlets are written on it,
the journals descant on it. If the object of these writings is to
prove'that there must be authority where there is society, it
would prove that the writers must consider the opinion of some
communists,
that all government
is to be done away with, far
more serious and disseminated
than people at a distance
can
believe, to whom such absurdity
appears
as a mere paper and
opposition
intended
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There is no doubt in my mind that the institutional government is the real
school of civil obedience. Whether the following remarkable passage, which I
found m Baron Miiffling's Memoirs of the Campaign of I8I 3 and 1814, edited by
Col Philip Yolke, London, 1853, must be in part explained by the general selfgovernment of England, and by the fact that eve W English gentleman is accustomed to pohtical self-government and consequently to obedience, I shall not
decide, but I strongly incline to believe that we must do so. General MUffling
was the Prussian officerin the staff of the Duke of Welhngton who served as an
official link between the two armies. He was, therefore, in constant personal
intercourse with the English commander, and had the very best opportunity of
observing that which he reports.
"I obaerved," says General MUffling, " that the duke exercised far greater
power in the army he commanded than Prince Bltlcher in the one committed to
his care. The rules of the English service permitted the duke's suspending
any officer and sending him back to England. The duke bad used this power
during the war in Spain, when disobedience showed itself among the higher
officers. Sir Robert Wilson was an instance of this.
"Amongst all the generals, from the leaders of corps to the commanders of
brigade% not one was to be found in the active army who had been known as
refractory.
"It was not the custom in this army to criticise or control the eommander-lnchieL Discipline was strictly enforced; every one knew his rights and his
duties The duke, in matters of service, was very short and deekled. He
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Institutional
self-government
distinguishes
itself above all
others for tenacity and a formative, assimilative, and transmis- '
sible character.
Its tenacity is shown by the surviving of many institutions
even in the most violent changes, although little of a selfgoverning character may be left in them.
In no period is
this truth more strikingly illustrated than in the conquest of
the Roman empire by the Northern races.
The Gothic sword
took lands and scaled towns, but it could not scale institutions,
and Theodoric assimilated his Germanic hosts to the remnants
of Roman institutions,
rather than the Italians to the conquerors.
It has been so wherever the conqueror met with
institutions and did not in turn oppose institutions of his own,
as, in a great measure, the Visigoths did in Spain. The military despotism which swept over the whole continent of Europe
left England unscathed;
even in spite of Cromwell's military
and organized absolutism, the institutions survived Cromwell's
vigor and the prostitution of England under Charles II.
Lord Macaulay says that it was probably better that the
English allowed Charles II. to return without insisting upon
distinct and written guarantees
of their liberties.
This may
be a disputable point, for we see that the English were after
all obliged to resort to them in the Declaration of Rights and
Settlement;
but it will hardly be disputed that the reigns of
Charles II. and James II. would have been fatal to England
had she not been eminently institutional in her character.
The tenacious life of institutional
liberty is proved perhaps
best in times of political mediocrity and material well-being.
Gloomy, or ardent, and bold times may try men's souls, but
periods of material prosperity and public depression
try a
country's institutions.
They are the most difficult times, and
liberty is lost at least as often by stranding on pleasant shores
as by wrecking on boiling breakers.
The formative character of institutional
self-government
Is
allowedquestions,but dismissedall such as were unnecessary. Itls detractors
haveaccused him of being inclined to encroachon the functionsof others--a
:harge which is at variancewith my experience."
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shown in such cases as the formation of the Oregon government, mentioned before. So does the extensive British empire
in the East show the formative and vital character of selfgovernment.
No absolute government could have established
or held such an empire at such a distance, and yet an absolute
ruler would consider it indicative of feebleness and not of
strength in a government, that a board of shareholders
could
recall a governor-general,
and that a man like Sir Robert Peel,
as premier, acquiesced in it.
Even the Liberians may be mentioned here.
People who,
while with us, belonged to a degraded class, many of whom
were actual slaves, and the rest socially unfree, nevertheless
have carried with them an amount of institutionalism
which
had percolated even down to them; and a government has been
established by them which enjoys internal peace, and seems to
grow in strength and character every day, at the same time
that hundreds of attempts in Europe have sadly miscarried.
And, again, people of the same race, but having originally
lived under a government without the element of institutional
self-rule--the
inhabitants of St. Domingo -- resemble their
former masters in the rapid succession of different governments destitute of self-government
and peace.
The words of Mr. Everett are doubtless true, that "the
French, though excelling all other nations of the world in the
art of communicating
for temporary
purposes with savage
tribes, seem, still more than the Spaniards, to be destitute of
the august skill required to found new states.
I do not know
that there is such a thing in the world as a colony of France
growing
up into a prosperous
commonwealth.
A half a
million of French peasants
in Lower Canada, tenaciously
adhering
to the manners and customs which their fathers
brought from Normandy two centuries ago, and a third part
of that number of planters of French descent in Louisiana, are
all that is left to bear living witness to the amazing fact that
not a century ago France was the mistress of the better half
of North America." z Are they succeeding in establishing a
*Mr. Everett's Addressbeforethe l'¢ewYork HistoricalSociety,1853.
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vigorous colony in Algeria?
It seems not; and the question
presents itself, what is the reason of this inability of so intelligent a nation as the French to establish flourishing colonies ? I believe that the chief reason is this: The French are
thoroughly wedded to centralism, and eminently uninstitutional
in their character.
They want government
to do everything
for them.
They are peculiarly destitute of self-reliance in all
public and communal matters.
They do not know self-government; they cannot impart it. Every Frenchman's mental
home is Paris, even while residing in France ; as to a colonial
life, he always considers it a mere exile.'
The assimilative power and transmissible character of the
institution are closely connected with its tenacity and formative character.
Few things in all history seem to me more
striking, and, if analyzed, more instructive, than the fact that
Great Britain, though monarchical
in name, and aristocratic
in many points, plants freedom wherever she sends colonies,
and becomes thus the great mother of republics; while France,
with all her democratic tendencies, her worship of equality
and repeated
proclamations
of a republic, has never approached nearer to the republic than setting aside a ruling
dynasty ; her colonies are, politically speaking, barren dependencies.
They do not bloom into empires.
The colonies of
Spain also teach a grave lesson on this subject.*
xThere are doubtlessmany causes operating together, and one of these may
he that the French are not inherentlyfond of agriculture,as the Germanicraces
are. The Enghsh are eminentlyso.
From the Canadiancensuspubhshedin 1853,the followingdifferencebetween
the French and the Anglo-Saxoncolonistsappeared: The inhabitantsof Lower
Canada are chieflyof French origin,and are not much fewerin numberthan the
UpperCanadians; the latter being 952,o04,and the former89o,261,according
to the last census. But althoughso closeto them in point of numbers,and also
in the quantity of land theyhave under cultivation,the inhabitantsof Lower
Canada raise a much smallerquantityof agricultural produce than the Upner
Canadiansobtainfromthe soil. With the exceptionof maplesugar and flax in
which they far surpassthe inhabitantsof the Upper Province,they fall gre,tly
below them in nearlyall the moreval_uableproducts.
* The reader has a right to ask here, whythen did not the Netherlands,*o
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would be an evil day indeed for the United States and for the
emigrants,
if our institutions
were to be broken up and popular absolutism
erected on the ruins of our institutional
liberty.
We, of all nations on earth, are most interested
in the vigorous
life and healthful
development
of institutional
self-government.
No nation has so much
reason
to shun mere inarticulated
equality
and barren centralization
as ourselves.
On the other hand, it may be observed
that

the Turks

to

institutional in their character, estabhsh prosperous self-governments in foreign
parts, as England did? I believe the answer which must be given is this:
The Netherlands lacked at home a protecting national government proper-one that could furnish them with a type of a comprehensive yet popular general
government. The Netherland_shcolonies always remained mere dependeneie¢
upon the executive. The Netherlanders did not plant colomal legislatures.
The Netherlands, moreover, had lapsed into a state of sejunction. The idea
of their petty sovereignty was carried to the most ruinous extreme. The Greeks
cotomzed, indeed, by dotting as it were forelgn parts. The shores of the Mediterranean were sprinkled with Greek and Phcemclan colomes corresponding to
the ancient city-states--from which they had branched off. But a Netherlandish
town could not thus'have estabhshed a little colony in Java or the West Indies.
Lastly, I believe file Netherlanders did not become the disseminators of selfgovernment, although mstttut,onal in their character, because they had no living
common law to take wtth them, as the talent of the mother-country. They had
learned the civil law--at least sufficient of it to stifle farther development of
common law. We know already that the Roman Law, however excellent some
of its principles are, is void of the element of self-government, and, because
superinduced, antagonistic to self-development of law.
Nevertheless, it is a questton of interest to Americans, whether, and how far_
the settlers of New England were influenced by their sojourn in the repubhcan
l_'elherlands. I throw out the question. It deserves _. thorough yet very plain
and unbiased inquiry.
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they

were

unassimilated

on

the

and

day of their

unassimilating,

having
for centuries
been in possession
of the finest country
in Europe,
whence in the fifteenth
century
our civilization
received a new impulse.
So unidentified
are the Turks with the
country
Europe

or its population
has in it nothing

that the idea of their expulsion
strange, or difficult to imagine.

from
The

reasons
golians;

cannot lie in their race, for they are no longer Monthey cannot
lie in their religion,
for Mohammelkans

have flourished.
They have no political institutions,
carrying
life and action
within
them,
nor did they find institutions,
which might have absorbed
the conquerors.
The Byzantine
empire had become a mere court government
long
Turks conquered
it, and the worst court government
existed
The
closely

in Europe.'
stability
obtained
by an
connected
with the tenacity

institutional
government
is
which has been mentioned;

but it is necessary
to observe that an institutional
ment seems to be the only one which unites the
elements

of

continuity

and

before the
that ever

progression,

or

self-governtwo necessary
applicability

to

changing
conditions.
Asia, with its retrospective
and traditional character,
and without
political mutations
proper,
offers
the sight of stagnation.
France,
with her ardently
prospective
and intellectual
character,
but without
political
proper,
lacks continuity
and political
development.

institutions
There is

a succession
of violent changes,
which
made Napoleon
claim, observing
the fact but not perceiving
the cause,
nations!

in spite

of all

your

enlightening

men,"

I. ex"Poor

of all

your

z The same it said of the Manchons in China. The rtrling soldier tribe has
not assimilated itself with the Chinese, and the expulsion of the dynasty seems
no incredible occurrence, even though the present rebellion should not be successful. In the case of China, the conquered race had many firmly-established
laws and civil institutions, to which the conquering race continued strangers, at
least so far as to remain chiefly soldiers. No reliance is weaker than that which
rests mainly on the army, even if the army is in fighfing_order,which the Chinese
is not.
* The
mean

men

word
who

reported
enlighten,

to have
or the

been

used

by Napoleon

light

which

is given.

is lumik,'es,
The

passage

which
is found

may
ir_
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remain
subject
to the
Now, it is pre-eminently

caprices
of fashion
like
institutional
self-gov-

which prevents
the rule of political
fashion, because,
one hand, it furnishes
a proper
organism
by which

public opinion
is elaborated,
and may be distinguished
from
mere transitory
general
opinion, I from acclamation
or panic ;
and, o11 the other hand, it seems to be the only government
strong

enough

to resist

momentary

excitement

and a sweeping

tur_ of the popular
mind.
Absolute
popular
governments
are
liable to be influenced
by every change of general
passion or
desire, and monarchical
concentrated
absolutism
is as much
exposed
to the mutations
of passions
or theories.
The difference is only that single men--ministers
or rulers--may
effect
the

sudden

changes

to

prevail.

The

according
English

to the views which

government,

with

all

may happen
its

essential

changes
and reforms,
and the lead it has taken in many of the
latter, during
this century,
has proved
itself stable
and continuous
in the same degree in which it is popular
and institutional,

compared

continent.
destitute

to the

The history
of institutional

chief

governments

a succession
of alternating
tonic
of the Italian cities in the middle
tional and impressive
examples.
Liberty

is a thing

that

of the

of a people,
longing
self-government,
will

grows,

European

for liberty
but
always present

and clonic spasms.
Man 3"
ages furnish
us with addiand

institutions

are

garden beds.
There is no liberty which as a national
has leaped
into existence
in full armor like Minerva

its very
blessing
from the

the M6monal de Sainte-tt_10.ne, by Las Cases. Napoleon was speaking of the
clergy, and the whole passage runs thus :
"Je ne fais rien pour le clerg6 qu'il ne me donne de suite sujet de m'en repentir, disait Napol6on; peut-_tre qu'aprts moi viendront d'autres principes.
Peut-tkre verra-t-on en France une conscription de pratres et de religieuses,
comme on y voyait de mort temps une conscription militaire. Peut-_tre rues
casernes deviendront-elles des couvents et des s6mmaires. Amsl vale monde!
Pauvres nations ! en d¢_pitde toutes vos lumi_res, de toute votre sagesse, vous
demeurez soumises aux caprices de la mode comme de simples individus."
I_ubhc Opinion and General Opinion have been discussed in the first volume
of Political Ethics.
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head of Jove.
Liberty is crescive in its nature.
It takes
time, and is difficult, hke ali noble things.
Things noble are
hard, * was the favorite saying of Socrates, and liberty is the
noblest of all things.
It must be defended, developed, conquered, and bled for. It can never be added, like a mere
capital on a column; it must pervade the whole body.
If the
Emperor of China were to promulgate one of the charters of
our states for his empire, it would be like hanging a gold
collar around the neck of a camel.
Liberty must grow up with the whole system ; therefore we
must begin at once, where it does not exist, knowing that it
will take time for perfection, and not indeed discard it, because it has not yet been commenced.
That would be like
giving up the preparation of a meal, because it has not been
commenced in time.
Let institutions grow, and sow them at
once

We see, then, how unphilosophical were the words of the
preser_t Emperor of the French to the assembled bodies of
state in February, 1853, when he said: "Liberty
has never
aided in founding a durable edifice ; liberty crowns it when it
has been consolidated by time."
History denies it; political philosophy and common sense
alike contradict it. Liberty may be planted where despotism
has reigned, but it can be done only by much undoing, and
breaking down; by a great deal of rough ploughing.
We
cannot prepare a people for liberty by centralized despotism,
any more than we can prepare for light by destroying
the
means of vision.
Nowhere can liberty develop _tself out of
despotism.
It can only chronologically
follow the rule of absolutism ; and if it doe,s so, it must begin with eliminating i_s
antagonistic
government.
Every return to concentrated
despotism, therefore, creates an additional necessity of revolution,
and throws an increased difficulty in the way of obtaining
freedom.
• x a),erc_ r_ Ka)_6.

May we not

add

_a_ Ka;_ r_ _,aZeTr_ ?
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CHAPTER
DANGERS

AND

INCONVENIENCES

XXVIII.
OF INSTITUTIONAL

SELF-

GOVERNMENT.

INSTITUTIONAL
self-government
has its dangers and inconveniences, as all human things have, and if its success requires
the three elements necessary for all success of human action
--common
sense, virtue and wisdom, it must be added that,
while Self-Government
accepts the ancient saying:
Divide
and rule, in a sense different from that in which it was originally meant, the opposite is equally true: Unite and rule, as
history and our own times abundantly prove.
It has been stated that nothing is more common than governments which, fearing the united action of the nation, yet,
being obliged to yield in some manner to the demand for
liberty, try to evade it and to deceive the people by granting
" provincial representations
or estates.
In these cases division
is indeed resorted to for the greater chance of ruling the
people, because when separate they are weak, and one portion
may be played off against the other, as the marines and sailors
neutralize one another on board the men-of-war. In no period
probably has this conduct of continental governments
more

• strikingly
shown itself than in that which began with the
downfall of Napoleon and ended with the year 1848. But it
must not be forgotten that by institutional
self-government
a
polity has been designated that comprehends
institutions
of
self-government
for all the regions of the political actions of a
society, and it includes the general and national self-government as well as. the minute local self-government.
The self-government
of a society, be this a township or a
nation, must always be adequate to its highest executive; and
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when any branch is national, all the three branches must be
national.
The very nature of civil liberty, as we have found it,
demands this.
They must work abreast, like the horses of
the Grecian chariot, public opinion being the charioteer.
Had
England, as she has now, a general executive, but not, as now,
a general parliament, the self-government
of the shires and
towns, of courts and companies, would soon be extinguished.
Had we a president of the United States and no national legislature, it is evident that either the president would be useless,
and there would be no united country, or if the executive had
power, there would be an end to the state self-governments,
even if the president were to remain elective.
Liberty requires union of the whole, whatever this whole, or Koinon, as
the Greeks styled it, may be, as has been already mentioned.
Wisdom, practice, political forbearance, and manly independence can alone decide the proper degree of union, and the
necessary balance.
One of the dangers of a strongly institutional self-government is that the tendency of localizing may prevail over the
equally necessary principle of union, and that thus a disintegrating sejunction may take place, which history shows as a
warning example in the United States of the Netherlands.
I
do not allude to their Pact of Utrecht, which furnished an
inadequate government
for the confederacy, and upon which
the framers of our federal constitution so signally improved,
after having tried a copy of it in the articles of the confederation.
I refer to the Netherlandish
principle, according
to
which every limited circle and even most towns did not only
enjoy self-government,
but were sovereign, and to each of
which the stadtholder was obliged to take a separate oath of
fidelity.
The Netherlands
presented
the very opposite extreme of French centralism.
The consequence has been that
the real Netherlandish
greatness lasted but a century, and in
this respect may almost be compared to the brevity of Portuguese grandeur, though it resulted from the opposite cause.'
xWe may also mentionas a want of union, the fact that unanimityof all the
stateswas required for all the mostimportantmeasures,suchas taxationand war
22
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The former constitution of Hungary, according
to which
each comitate had the right to vote whether it would accept
or not the law passed by the diet, _ is an instance of the ruinous
effect of purely partial self-government.
The nation, as nation, must participate in it; and Hungary lost her liberty, as
Spain and all countries have done which have disregarded
this part otc self-government.
Another danger is that with reference to the domestic government, the local self-government
may impede measures of a
general character.
Instances and periods of long duration
occur, which serve as serious and sometimes as alarming commentaries on the universal adage, that what is everybody's
business is nobody's business.
The roads, considered by the
Romans so important that the road-law found a place on the
twelve tables, and sanitary regulations, frequently suffer in this
way.
The governments
of some of our largest cities furnish
us with partial yet striking illustrations.
It might be added that one of the dangers of self-government lies in this, that the importance
of the institutional
character may be forgotten, that the limitations may be considered as fetters, and that thus the peoplg may come to forget
that part of self-government
which relates to the being governed, and only remember that part which consists in their
governing.
If this takes place, popular absolutism begins, and
one part rules supreme over the other.
We reply to these objections that it is a characteristic
of
absolutism that it believes men can be ruled by formulas and
systems alone.
The scholar of liberty knows that important
as systems and institutions, principles and bills of rights are,
they still demand rational and moral beings, for which they
are intended, like the revelation itself, which is for conscious
man alone.
Everything
in this world has its dangers.
In
this lies the fearful responsibili W of demagogues.
" Take
power, bear down limitation," is their call on the people, as it
, The aulhor of the famousOceana proposeda similarmeasurefor England_
as St. Just, "the mostadvanced" followerof Robespierre,did for France.
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Their advice of

political intemperance
resembles that which is given on the
tomb of Sardanapalus, regarding
bodily intemperance:
"Eat,
drink, and lust ; the rest is nothing." i
We must the more energetically cling to our institutional
government,
and the more attentively avoid extremes.
At
the same time, the question is fair whether other systems
avoid the danger or do not substitute greater evils for it ; and,
lastly, we must in this, as in all other cases, while honestly
endeavoring
to remedy or prevent evil, have an eye to the
whole and see which yields the fairest results.
Nothing,
moreover, is more dangerous than to take single brilliant facts
as representatives
of systems.
They prove general soundness
as little as brilliant deeds necessarily prove general morality.
It is these dangers that give so great a value to constitutions, if conceived in the spirit of liberty.
The office of a
good constitution, besides that of pronouncing and guaranteeing the rights of the citizen, is that, as a fundamental law of
the state, it so defines and limits he chief powers, that, each
moving in its own orb, without jostling the others, it prevents
jarring and grants harmonious
protection to all the minor
powers of the state. _
A constitution, whether it be an accumulative one, as that
of Great Britain, or an enacted one, as ours, is always of great
importance, as indeed all law is important wherever there is
human action; but, from what has been stated, it will be
readily perceived that constitutions
are efficient toward the
' "The epttaph insmibed upon the tomb of Sardanapahs,
' Sardanapalus, the
son of Anaeyndaraxos, built Anchiola and Tarsos in one day : eat, drink, and 1,ast;
the re_t is nothing,' has been quoted for ages, and its antiqmty is generally admitted."--Layard's
Nineveh, vol. ii. p. 478.
2 Constitutions, thmefore, must not be changed too easily or too fi-equently ;
for, if a constitution be almost periodically changed, by the sovereign power of
the people, it is obvious that the absolute power of the people in a degree enters
as an element of government.
Absolutism, therefore, is approached.
Parhament is theoretically

omnipotent

in a political sense ; the t_eople, with us, are

politically omnipotent ; and if the people enact new constitutions every tlve or
ten years, the convention sits, in reality, ffs an omnipotent parliament.
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obtaining of their main ends, the liberty of the citizen, only in
the same degree as they themselves consist of an aggregate of
institutions;
as, for instance, that of the United States, which
consists of a distinct number of clearly devised and limited
as well as life-possessing
institutions, or as that of England,
which consists of the aggregate of institutions considered by
him who uses the term British Constitution, of fundamental
and vital importance.
It will, moreover, have appeared that
these,constitutions
have a real being only if founded upon
numerous wide-spread
institutions,
and feeding, as it were,
upon a general institutional spirit. Without this, they will be
little more than parchment;
and, important as our constitutions are, it has already been seen that the institution of the
Common Law, on which all of them are based, is still more
important.
It cannot be denied that occasional jarring takes
p'.ace in a strongly institutional
government.
It is, as we
have called it, of a co-operative character, and all co-operation may lead to conflict.
There is, however, occasional jarring of interests or powers, wherever there are general rules
of action.
This jarring of laws, and especially of institutions, so much
dreaded by the absolutists, whose beau-ideal is uncompromising and unrelieved uniformity, is very frequently the means
of development, and of that average justice which constitutes
a feature of all civil liberty.
If there be anything instructive
in the history of free nations, and of high interest to the
student of civil liberty, it is these very conflicts, and the
combined results to which they have led. It must also be
remembered
that liberty is life, and life is often strife, in the
social region as in that of nature.
If, at times, institutions
lead to real struggles, we have to decide between all the good
of institutional liberty with this occasional inconvenience, and
absolutism with all its evils and this occasional avoidance of
conflicting interests;
for even under an absolutism it is but
occasional.
Wha_ domestic conflicts have there not been in
the history of Russia and Turkey
The institution unquestionably
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* I have expressed my view on this subject in an address to a graduating class.
I copy the passage here, because I beheve the truth it contains important •
"Remember
how often I have endeavored to impress upon your minds the
truth, that there is no great and working 1den m hi_to_y, no impu'se whmh passes
on through whole masses, like a heaving wave over the sea, no yearning and
endeavor which gives a marking character to a period, and no new institution or
new truth, which becomes the substantial addition that a certain age adds to the
stock of progresstve civlhzatlon--that
has not its own caricature and distorted
reflection along with it. No Luther rises with hermc purpose, with.out being
caricatured in a Carlstadt.
The miracle wrought by Him to whom it was no
miracle, is mimicked in to)l_h marvels for easy minds.
The communists are to
the d_gnlty of labor what the hideou_ anabaptists were to the Reformation, or
tyrannical hypocrites in England to the idea of British liberty in a Pyre or Hampden.
There was a truth of elementary importance conveyed in the saying of
former ages, however irreverent it may appear to our taste, that Satan is the
mimicking and g_nnaclng clown of the Lord. I will go farther, and assert, that
no great truth can be said to have fairly begun to work itself into practice, and
to produce, like a vernal breath, a new growth of things, if we do not observe
somewhere th_s historic carlcatme.
Has Chr_stiamty itself fared better?
Was
the first idea, which through a series of errors led to the anchorites and pillar
saints, not a true and holy one?
Does not all fanaticism consist in recklessly
carrying a true idea to an extreme, irrespective of other equally true ones, which
ought to be developed conjointly, and under the salutary influence of mutual
modification?
There is truth in the first idea whence the communist start% as
much so as there is truth in the idea which serves as a starting-post for the advocate of the ungodly theory of divine right ; but both carry out their fundamental
principle to madness, and, ultimately, often run a muck in sanguinary ferocity.
Do not allow yourselves, then, to be misled by these distortions, or to be driven
into hopeless timidity, which would end in utter
_on of the firmest truths."

irresolution,

and a misconcep-
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freedom, or forms of freedom purposely" invented to deceive.
A nobility stripped of all independence,
and being nothing
but a set of court retainers, the Roman senate under the
emperors, the court of peers under Henry VIII., representative
houses without power or free action, courts-martial
dictated
- to by a despot, elections without freedom, are fearful engines
of iniquity. They bear the responsibility, without free agency.
They are in practice what syllogism is without truthfulness.
But this is no reproach to the institution in general, nor any
reason why we ought not to rely upon it.
Many an old
church has served as a den for robbers.
Shall we build no
churches ? If the institution is effete, let it be destroyed, but
do it, as Montesquieu
says of laws in general, "with a trembling hand," lest you destroy what only appeared to your onesided view as effete.
Still more vigorously must the battering-ram
be directed
against institutions which from the beginning have been bad,
or which plainly are hostile to a new state of things.
There
are institutions
as inconsistent with the true aim of society,
though few are as monstrous, as the regularly incorporated
prostitutes of ancient Geneva were. They must be razed.
All historical development contains conservatism, progress, and
revolution, as Christianity itself is most conservative and most
revolutionary.
The vital question is, when they are in place.
And from all that has been stated, it must have appeared that
the institution greatly aids in the best progress of which society is capable, that which consists in organic changes, changes
which lie in the very principles of continuity and conservatism
themselves.
There

are no countries

on the

European

continent

where

such constant and vast changes are going on, in spite of all
their outer revolutions, as in the United States and England,
for the very reason that they are institutional governments-that there exists self-government with them; yet they move
within their institutions.
This truth is symbolically exemplified in Westminster
Abbey and the Champ-de-Mars.
Century
after century the former has stood, and what course of his-
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torical development has flowed through it! What representative festivities, on the other hand, from the feast of the universal federation of France in I79o to the distribution of
eagles to the army in May, I852, have succeeded each other
on the latter--revolutionary,
conventional, republican, imperial, royal, imperial-restorational,
again Bourbonian,
Orleanistic, socialistic, and uncrowned-imperialist
and imperial--yet
centralism
has worked its steady dis-individualizing
way
through all. _ There are "sermons
in stones," and sermons
in places.
x The following is taken from a late (1852) French
symbolic interest to find a place m a note :

paper.

It is of sufficient

In 179o , on the 14th of July, the anmversary of the taking of the Bastile was
celebrated by what was called the F_le of the Unlversalfi'ederalzon
offi'rance.
Delegations
were sent to it by every department, c:ty, town, and village in the
country, all eager to manifest their enthusiasm for the revolution of I789. Evmy
hundred of the National Guards was represented by six members ; and there
were also six deputies from every regiment of infantry, and four for every regiment of cavalry.
These "confederates,"
a_ they were styled, were all entertamed by the inhabitants of Palls, who are said to have rivalled each other m
hospitality.
In order to afford facilmes to the immense number of spectators
who were expected on the Champ-de-M'ars, over twelve thousand workmen
were employed to surround it with embankments.
Fears, however, being stall
entertained
that the work would not be completed in time, all Pans turned out
to assist. Men, women, and children, the National Guard, prm_ts even, and
sisters of chamy, all took part in it. The Abb_ Smy_s and Viscount Beauharnais
were seen tugging together at the same wheelbarrow.
At the entrance to the
field was erected an immense trmmphal arch ; while in the centle s_as raised an
altar, called the Alta_ oftl_e Country, at which officiated Talleyrand, then bishop
of Autun.
A bridge of boats was stretched across the Seine, near the Champ-de.
Mars, where since has been erected the bridge of Jena.
In 179I , on the I8th of September, there was a splendld .P_te for the publication of the constitutmn, and for receiving the oath of fidelity to it from Louis
XVI.
In 1792 , on the ISth of April, the fi_te of Liberty was celebrated.
The centre
of attraction was an enormous car, in whmh was placed a statue of Liberty,
holding a liberty-cap in one hand, and in the other a club. To such an extent
was the prineaple of freedom carried on this occasion, that there was not a single
policeman pre_ent to preserve order. The master of ceremonies was armed only
with an ear of corn : nevertheles% there is said to have been no disorder.
In I793, there was a f_te in honor of the abolition of slavery.
On the Ioth
of August of the same year, there was apte for the acceptance of the constitution
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of I793.
The president of the convention received elghty-thlee commissioners
from the departments ; after which the registers upon which were inscribed the
votes of the Prlmaly Assemblies were brought to him, and he deposited them
upon the "Altar of the Country," amid the firing of cannon, and the rejoicing
of the people, who swore to defend the constitu, tlon with their lives. On the
2d of December following, the l;_te of Victories took place, in celebration of the
taking of Toulon.
On thi_ occasion the Altar of tlze Country was transformed,
by the poet-painter David, into a temple of immortality.
In I794, on the 21st of January, the anmversary of the death of Louis XVI.
was celebrated by all the principal authorities going to the Altar of the Country
and renewing their oath of hatred to royally.
On the 9th of June of the same
year, the F_te of the Supreme Bereft commenced at the Tuileries, and was terminated on the Chan_-de-Afars.
In the centre of the plain a "Mountain"
was
thrown up, surmounted by an oak. On the summit of the mountain were seated
the representatives
of the people ; while near them wele a number of young
men, with drawn swords m their hands, in the act of striking a symbolical figure
of the "monster fanaticism."
In I796, on the 2xst of January, the anniversary of the death of Louis XVI.
was again celebrated.
All the pubhc functionaries renewed once more their
oath of hatred to royalty, and the people spent the day singing the Marseillaise,
_d ira, and various patriotic songs. On the 3oth of Mulch following, the .F_te
of Youth took place, on occasion of arming all the young men over sixteen years
of age ; and on the 3oth of April, on the proposition of Carnot, the F_le of
Vzctorzes was celebrated.
In 1798 , on the 2oth of Malch, _as the _te

of tAt Sovereiffnty

of the People.

On the tenth Vend5miaire, there was a funeralf_/e m memory of General Hoche.
On the tenth A_ressidor, the F_le of,4ffriculture
took place, with a great display
of chariots, cattle, frmts, etc. During the five supplementary
days of the revolutionary year, there was a series off_/es, with an exposition of all the products
of Flench industry, on the Cham_-de-Afars.
In I8ox there werepees in memory of the foundation of the Republic, and in
eelebratmn of general peace, which were attended by the First Consul.
In x8o4, on the xoth of November, Napoleon, then emperor, repaired to the
6"kamp-de-A:lars, and there received the oath of fidelity and obedience from
deputations representing all the corps of the army.
In 1814, on the 7th of September, the government of the Restoration distributed colors to the National Guard of Paris.
The object of this distnbutior
was to efface, if possible, even the memory
the tri-eolored standard of the revolution.
costly drapery, was erected near the mihtary
throne, occupied by Louis XVlII., who was
the Duke of Angoul_me, and the Duke of
archbishop of Paris, M. Talleyrand-P_rigord,

of the eagles of the empire and of
An altar, glittering with gold and
school, and in front was placed the
accompanied by the Count of Artois,
Berri.
Mass was celebrated by the
uncle of the bishop of Autun, who,

as we have seen, officiated at the 2_-_teof Federation in I79O. The National
Guards defiled before the throne, while the band played Vive Henri IV and
Charmante Gabridle.
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In I815, on the Ist of June, there was af_te in celebration of the return of the
emperor.
Napoleon appeared on the throne with his three brothers.
A mass
was performed ; the constitution was acclaimed with enthusiasm;
and the air
was rent with cries of P_ve 2Vapoldon / The oath was taken with enthusiasm.
Napoleon addressed the soldmrs fl'om the throne in the following words :
" Soldiers of the National Guard of Pans; soldiers of the Imperial Guard;
I confide to you the impellal eagle, with the national standard.
You swear to
defend it with your hves, if need be, against the enemies of the country and this
throne.
You swear never to rally under any other banner."
Dulmg the restoration, the Cham_-de-A/ars was used chiefly for reviews of the
National Gua, d; the most notable of which was the las_ne
passed by Charles
X., when the citizens manifested that hostihty to the king which was a prelude
to the revolution of I83O.
In I837 there was a grand f_te m honor of the marnage of the Duke of Orleans, on whtch occasmn the crowd in the Cham_-de-_]lars was so great that
twenty-four persons were suffocated or crushed to death.
During most of the
reign of Louis Phihppe, however, the principal gatherings
were on occasion of md_tary rewews and horse-races.

in the Cham_-de-3Zars

In I848, on the 22d of May, the F_te of Concord was celebrated with great
pomp.
The A_Ionzteur alluded to the oceasmn thus:
"This solemnity was celebrated with an 6clat enhanced by the magnificent
weather.
Under so clear a _ky, and surrounded by so many joyful eount_.nances,
how was it possible to expermnce any feehngs but those of love, coneihation, and
harmony ? What struck us, especially, was the attitude, so full of enthusiasm
and confidence, of the vast concourse of people that crowded the C._az_-de3Iars; cries, a thousand times repeated, of Vive la R_ublique / We la R_.
2kubt_que Ddmocralique / Vive l'Assemblle 2Vationale / broke out, in formidable
chorus, every instant, as if to proclaim the respect of the people for the institutions which they have adopted, and their invincible repugnance to every retrograde or reactiona*y _dea."
To the foregoing mu_t be added the gigantic militaryf_te on the xoth of May,
I852, called the F_te of Eagles, that is, the distribution of eagles to all the regiments of the army. A cock had been adopted as symbol of the first republic,
owing either to an etymological misconception of the word Galha, or to an intended pun on it. The emperor adopted the Roman eagle; the Bourbons
brought back the three fleurs-de-lys ; and in 183o the cock was restored.
Louis
Napoleon, when presadent for ten years, restored the imperial eagle.
It must be
owned, the cock looked very much as our turkey would have looked had we
adopted Franklin's humorous proposition of selecting our native and respectable
turkey, instead of our fine native eagle.
What feast will be celebrated on the same spot next ? Whatever it may he,
probably it will be nothing intrinsically different from the last.
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CHAPTER
ADVANTAGES

OF

XXIX.

INSTITUTIONAL
CONSIDERED.

GOVERNMENT.

FARTHEI_

THERE are sonde additional observations
suggested by the
subject of institutional
self-government
and by that of the
institution in general, which have been deferred in order to
avoid an interruption of the general argument, and to which
it is necessary now to turn our attention.
It seems to me a symptomatic fact that the term People has
at no period, so far as I am acquainted with the domestic history of England, become in politics a term of reproach, not
even in her worst periods.
On the contrary, the word People
has always been surrounded with dignity, and when Chatham
was called "The people's minister,"
it was intended by those
who gave him this name as a great honor.
It was far different
on the continent.
In French, in German, and in all the continental languages with which I am acquainted, the corresponding words sank to actual terms of contempt.
The word Peuple
was used in France, before the first revolution, by the higher
classes, in a &sdainful and stigmatizing sense, and often as
equivalent with canaille--that
term which played so fearful a
part in the sanguinary
drama of the revolution, and which
Napoleon purposely used, in order emphatically
to express
that he was or wished to be considered the man of the people,
when he said, somewhat soldierly : Je suis moi-mSme sorti de
la canaille.'
In German, the words Volk and Nation came
• The Dictionary
Peuple--unenllghtened
in his

Lessons

of the Academy
gives, as the last two meanings
of
men, and men belonging
to the lowest classes.

in Proverbs,

quotes

the French

Jesuit

Bonhours,

who

the word
Trench,
says:

Les

proverbessont les sentencesdu peuple,et les sentencessont les proverbes des
honngtesgens. (Butthere are verywickedproverbs.) ]']'onn_temeans,indeed,
frequentlysomethinglike the Latin honestus,and not exclusivelyour honest,but
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actually to be used as vilifying invectives, even by the lower
classes themselves.
The words never ceased, indeed, to be
used in their legitimate sense, but they were vulgarly applied
in the meaning which I have given.
They acquired
this
ignominious
sense because the nobility, a very numerous
class on the continent, looked with arrogance upon the people,
and the people, looking up to the nobility with stolid admiration, aped the pride of that class. It is a universal law of
social degradation
that it consists always of a chain of degraded classes who at the same time are or try to be in turn
degraders, as oppression begets the lust of oppressing in the
oppressed.
On the other hand, the English word People has never
acquired, not even during the English revolution, that import
of political horror which Demos had in the times of Cleon for
the reflecting Athenian, or Peuple in the first French revolution. What is the cause of these remarkable facts ? I can see
no other than that there has always existed a high degree of
institutional self-government in England--a
very high degree,
if we compare her to the continent.
The people never ceased
to respect themselves;
and others never ceased to feel their
partial dependence upon them.
The aristocracy of England,
a patrician body, far more elevated than any continental nobility, still remained connected with the people, by the fact
that only one of the patrician family can enjoy the peerage.
This distinction does not, therefore, indicate a social status,
inhering
indicates

in the blood; for that runs in the whole family.
a political position

It

evenwith this additionthe English termPeoplecould neverhave been contradistingulshedfrom honn_tesgens. To these remarks we mustadd the mischievous
error of giving the dignifiedname the_eopleto somepeoplegathered togetherin
the street. We find,in the French papersand other publications,at the time of
the first revolution,constant use of the term in such manner,as: le peuplehas ,
hanged a baker, etc., when the murder was committedby a rabble of a few.
This confusionof a few lawlesspeople with the people,for whomthe sovereign
powerwas claimed,and, in turn, the arrogation of the sacred name by a few
Parisians,maybe observedthroughoutthe history of the revolution.
• Aristocraticas England is in many respects,it is neverthelesstrue that there
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Possibly
most of my American
and English
not perceive the whole import of these remarks;
live for a considerable
their own observations

time on the continent
will not fail to furnish

readers
may
but let them

of Europe,
and
them with com-

mentaries
and full explanations
of the preceding
pages.
Another
subject
to which
I desire to direct
attention
is
Usage, which, as it has been stated, forms an important
element
of the
ment.
but in
quently
pointing
observing

institution,
and, consequently,
of institutional
governThis is frequently
not only admitted
by the absolutists,
bad faith insisted
upon.
Continental
servilists
freeulogize
the liberty of the English,
but wind up by
at their institutions
and their widely-spread
usages,
that

the continent,
for servilism.
can we attain

since

these

are

necessary

and

do not exist

on

neither can hberty exist.
It is a faithless
plea
An adequate
reply is this: that in no sphere
a given end if we do not make a beginning
and

are not prepared
for partial
failures
during
If spelling
is necessary
before we can attain
reading,
we must
not withhold
the
learner ; and we ought never to forget

that beginning.
to the skill of

spelling-book
from the
the law to which I have

alluded
in a previous
part of this work,
namely,
that the
advancement
of mankind
is made possible, among other things,
by the fact that when a great acquisition
is once made on the
field of civilization,
succeeding
generations,
of men, are not obliged
to pass through

or other
clusters
all the stages
of

painful
struggle,
or tardy experience,
which may have
the share of the pioneering
nation.
The third additional
remark
I desire to make is, that

been
instl-

is no nobility in the continental sense. The law knm__ of peers, heredltary'lawgivers, but it does not know even the word nobleman. The peerage is connected
with primogeniture, but there is no English nobility in the blood. The i.dea of
¢Izdsalliarttehas, therefore, never obtained in England. There is no doubt that
the little disposition of the :English shown at any time to destroy the aristocracy
is in a great measure owing to this fact, as doubtless the far more judicious spirit
of the English peers to yield to the people's demands, if clearly and repeatedly
pronounced, has contributed much. Mr. Hallam has very correct remarks on
the subject of English equality of civil lights, where he speaks of the reign of
Henry III.
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tutlonal
and diffused self-government
is peculiarly
efficient in
breaking
those
shocks
which,
in a centralized
government,
reach the farthest
corners of the country,
and are frequently
of a ruinous
tendency.
This applies
not only to the sphere
of politics proper, but to all social spheres
which more or less
affect the political
life of a nation.
There
are two similar
cases in French
and English
this fact with peculiar
force.
Every
necklace

historian
admits
affair contributed

history

which

seem

to illustrate

that the well-known
and infamous
to hasten on the French revolution,

by degrading
the queen, and, through
her, royalty itself, in the
eye of France,
which then believed
in her culpable
participation.
England
was obliged
to behold a far more degrading
exhibition--the
trial of Queen Caroline, the consort of George
IV.
There was no surmise
about the matter.
Royalty
was
exhibited
before the nation
minutely
in the fullest blaze of
publicity,
and mixed up with an amount
of immundicity
the
exact parallel
to which it is difficult to find in history.
Every
civilized being seemed to be interested
in the trial.
The
trait of the queen and her trial were printed
on kerchiefs
sold all over the continent.
The trial, too, took place
somewhat
critical period
that it had any perceptible

in England.
effect on the

porand
at a

Yet I am not aware
public affairs of Eng-

land.
The institutions
of the country could not be affected by
it, any more than high walls near muddy
rivers are affected
by the slime of the tides.
But royalty
ing at that very time to revive absolutism
right,'
was damaged
is too scant to cover

on the continent,
tryfounded
upon divine

by the people thus seeing
disgrace
and vulgarity.

that

the purple

t It was the time when Huller wrote his I_e_torafion of Pohfical S_.ences, in
which he endeavors to excel Filmer, and does not blush to hold up uncompromising absolutism, although a native of Switzerland. Having secletly become
a Catholic, he passed into the service of the Bourbons. The student of political
science, desirous of making himself acquainted with the political literature of the
European continent or this period in its whole extent, is referred to a German
work of a high order, Robert yon Mohl's History and Literature of the Political
Sciences, 3 vols., large 8vo, Erlangen, I855 to 1858, (containing 2052 pages.)
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Let an American
imagine
what would
be the inevitable
consequences
of local or sectional
errors and excitements,
of
which

we are

never

entirely

free, if we

did not

live

under

a

system
of varied
institutional
self-government;
each shock
would be felt from one end of our country
to the other with
_nbroken
force.
Had we nothing
but uninstitutional
Galiican
universal
suffrage, spreading
like one undivided
sea over the
whole, we could not continue
to be a free people, and would
hardly

be a united

people,

though

not free.

A similar remark
may be made with reference
to that period
in French history which actually obliges the historian
to be at
least as familiar with the long list of royal courtesans"
as with
the prime ministers.
The effect of this
has been most disastrous
to all France.
land under Charles
conduct
of George
incontinency.
The
the wake of their
stopped.

The

example
of the court
The courts of Eng-

II. and James
II. were no better.
The
I. and George
II. added
coarseness
to
English
nobility
followed
very close in
royal
masters;
but with them
the evil

people

of England--England

herself---remained

comparatively
untouched,
and, while the court plunged
into
vices, the people went their own way, rising and improving.
Had England
been an unmstitutional
country,
the effect must
have been the same as that which ruined France.
Another
discussing

observation
is, that

self-government
which
a careful
affairs and duties
be counteracted
circumstances;
government

suggested

a wide-spread

by the
and

subject

penetrating

which

we are

institutional

has the same concentrative
effect upon society
and responsible
occupation
with one's own
has upon the individual.
This may indeed
and suspended
by other and more powerful
but the natural
effect of institutional
self-

is, I believe,

such

as I have just

indicated.

The comprehensive erudition and hberal judgment of the author, as well as the
patient research in the literature of the day and the pa_t and of all civilized
couutries,'make this work a storehouse of historical and critical knowledge concerning political literature, for which every scholar of this branch must feel
deeply indebted to him.
• "_e very etymology, with its present meaning, is significant.
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A large and active nation, which therefore
instinctively
seeks a political field of action for its energy, and which,
nevertheless,
is destitute of self-ruling institutions, will generally turn its attention to conquest or any other increase of
territory, merely for the sake of conquest or of increased
extent, until a political gluttony is produced which resembles
the immoderate desire of some farmers for more land. They
neglect the intensive improvement
of their farm, and are
known by every experienced
agriculturist
to be among the.
poorest of their class. Expansion may become desirable or
necessary;
but a desire of extension merely for the sake of
extension is at once the most debilitating
fever of a nation
and the rudest of glories, in which an Attila or Timour far
excels a Fabius or a Washington.
So soon as a nation abandons the intensive improvement of its institutions, and directs
its attention solely to foreign conquest, it enters on its downward course, and loses the influence which otherwise might
have been its share.
The truest, most intense, and most enduring influence a people exercises upon others is through its
institutions and their progressive perfection. _ The sword does
not plough deep.
This is the reason, it may be observed, why the historian,
the more truly he searches for the real history of nations, and
the more his mind acquires philosophical
strength, becomes
the more attentive to the political life manifested by the in-

xThere are persons among us who have fallen into this erttor; and it will
always be found that they ploportionatelydisregard our mstituuons,or are not
imbued with esteem for institutionalgovernment. I lately receiveda pamphlet
m which the authorwishesfor a confederacyembracingAmericafi'omGreenland
to CapeHorn. " Universal governments"were the dream of Henry IV., and
again pressed into service by Napoleon. I am not able to answer the reader,
why that confederacyshould comprehendAmericaonly. There is no principle
or self-definingidea in the te_m America. America is a name. The water
which surrounds it ha_ nothing to do with principles. Water,once the Dissociabile Mare,now connects. Polynesia ought to be added, and perhapsFurther
Asia, and why not Hmdostan? Our oath of allegiance might be improved by
promisingto be faithful to the United States et cetera,as Alchbishop Laud's
famousoathbound the personwho took it upon an Et Cetera.
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stitution_
common

of a people.
It
narrator
of Rome's

On the
cabinets.

LIBERTY
distinguishes
many battles.'

a Niebuhr

from a

other hand, we may observe
a similar
effect upon
It seems to me one of the best effects of local and

national
self-government,
with its
tions and a riational
representative
macy ceases to form the engrossing

many
elementary
institugovernment,
that diplosubject of statesmanship.

Shrewd as English
diplomacy
has often proved, the history of
that country,
in the eighteenth
century,
is a totally different
one from

that

of the

other

European

countries

in the

period.
It seems as if continental
statesmanship
objects to act on, in foreign
parts, in concluding
and making treaties;
in one word, as if diplomacy
cultivated
for the sake of diplomacy.
Yet nothing
lead

to difficulties,

state of things."
Some remarks

to wars
on the

tries void of institutions
but they are deferred
what more closely the
opposite

of institutional

and

undue

suffering,
influence

than

this

of capitals

same

sought
for
alliances
had been
is surer to
reversed
in coun-

would find an appropriate
place here ;
until we shall have considered
somepeculiar
attributes
of centralization,
the
self-government.

Patience,
united with energy,
is as much
an element
of
progress
and efficient
action in public concerns
as in private
matters.
Mr. Lamartine
has feelingly
said some
excellent
truths on this subject,
does not seem possible

in his Counsellor
to unite the two

for the People ; but it
in popular politics and

* The same phenomenon may be observed in the more philosophical division
of history. People begin to divide the history of a nation by the monarchs, or
by any other labelling. When they penetrate deeper, they divide history by the
rise and fall of institutions, of classes, of interests, of great ideas. To divide the
history of England by George I. and George II. is about as philosophical as if
a geologist were to color a chart, not according to the great layers that constitute
the earth, but by indicating where the people walking upon it wear shoes or
sabots, or walk barefooted.
We ought to compare the repeated advice of the greatest of Americans, to
beware

of alliances,

with

Dispatches

of the Last

diplomacy

has

such

the

Century.

vital

contents

of such

It is for this

importance.

works

reason

fllat

as Raumer's
the present

Diplomatic
publicity

of
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in the service of liberty, except by the self-government
which
we are contemplating.
Patience,
as well as desire of action,
can exist separately
without
an institutional
government,
but
in that
without
efforts;

case they are both destructive
to freedom.
Activity,
institutions,
becomes
a succession
of unconnected
patience,
without
institutions
that constantly
incite

by self-government,
and rouse as much as they form the mind,
becomes
mere submission,
and ends in Asiatic
resignation.
It would

seem,

also,

that

by a system

of institutional

self-

government
alone the advantage
can be obtained
of which
Aristotle
speaks, when he says that the psephisma
(the particular
and detailed
law) ought to be made so as to suit the
given cases by the Lesbian canon,' and ought to be applied so
as to fit the exact demands.
It is on account

of the institutional

character

polity in general and of the English
constitution
--on account
of the supremacy
of the law and

of the

British

in particular
of the spirit

* The cyclopean walls in Greece and Italy, bmlt before the memory even of
the ancients, and many of which still stand as firm as if raised in recent times,
ha_e their strength in the irregularity of the component stones, and the close
fitting of one to the other, so that no interstices are left even for a blade of grass to
grow. An irregular polygonal stone was placed first ; sheets of lead were then
closely fitted to the upper and lateral surfaces. When taken off, they served as
the patterns according to which the stones to be placed next were hewn. It was
this sheet and this mode of proceeding which was called the Lesblan canon or
rule, while the canon or rule which the architect laid down ahke for all _tone_
of an intended wall was called a general canon. See On the Cyclopean Walls_
by Forchhammer, Kiel, 1847. Now, Aristotle compares the general law, the
nomos,to the general canon, but the particular law, thepse_hisma, ought, as he
says, to be made by the Lesbian canon. Ethica ad Nicomachum, 5, I4- It is
inelegant, I readily confess, to use a figure which it is necessary to explain, but I
am not acquainted with any process in modern arts similar to the one used as an
illustration by the great philosopher, except the forming of the dentist's gold plate
according to a mould taken from nature itself. I naturally preferred the simile
of the philosopher, even with an explanatory note, to the unbidden associations
which the other simile carries along with it. Nor would I withhold from my
reader the pleasure we enjoy when a figure or simile is presented to us so closely
fitting the thought, like the Lesbian canon, and so exact that itself amount_ to the
enunciation of an important truth, well formulated. This is the case with Aris.
totle's figure.
23
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of self-government which in a high degree pervades the whole
polity and society of that country, that, long ago, I did not
hesitate to call England a royal republic, x Dr. Arnold, some
five years later, expressed the same idea, when in the introduction to his Roman History he styles his country "a kingly
commonwealth."
It will be hardly necessary to add that the
British commonwealth
is in many respects of a strongly patrician character, that it is occasionally aristocr_/tic, and that
the Englishman believes one of the excellencies of his polity
to consist in the fact that it contains in the monarch an
element of conservatism apparently high above the contending
elements of progress and popular liberty. * What advantages
and disadvantages
may be wound up in this portion of her
constitution, and how far the actual position of Great Britain,
the state of her population and her historical development,
may make it necessary, it is not our task to investigate, any
more than to inquire whether the steady progress of Englanc
has not been toward a more and more fully developed institutional self-government
and virtual republicanism, or whether
the absolutists of the continent may be right when they maintain. that England is no bona fide monarchy, _nd by her unfortunate example is the chief cause of European unrest, by which
of course the advocates of despotic power mean the popular
longing for liberty.
My expression has been called "very bold."
Whether it
be so or not is of little importance.
I have given my reason
z In my Political Ethics, first published in I838.
2 I do not know that this opinion was ever more strikingly symbolized than
lately, when Lord John Russell, the leader of the administration in the commons,
moved an address of congratulation to the queen on the birth of a prince, and Mr.
Disraeli, the leader of the opposition in the same branch, seconded the motion,
while a similar motion was made in the lords by Lord Aberdeen, the premier of
the administration, seconded by the Earl of Derby, the premier of the lately
ousted administration, and very bitter opponent to the present ministry. What
the queen is, in this respect, in England, the constitution, or rather the Union,
is in the United States.
president,
minister

Our feelings of loyalty centre in these, but not _a oux

any more than an Englishman's

loyalty finds a symbol in his prime
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why I have called the English polity thus, and I may be permitted to add that in doing so I meant to use no rhetorical
expression, but philosophically to designate an idea, the truth
of which has been ever since impressed on my mind more
strongly by extended study and the ample commentaries with
which the last lustres have furnished the political philosopher.
The opposite idea was expressed by a French politician of
distinction, when, in writing favorably of Louis Napoleon after
the vote which succeeded the second of December, but before
the establishment
of the imperial throne, he said: "universal
suffrage is the republic." ' It will be our duty to consider more
in detail the question, whether inorganic, bare, universal suffrage has any necessary and intrinsic connection with liberty
or not, and to inquire into the consequences to which uninstitutional suffrage always leads.
In this place I would only
observe that if he means by republic a polity bearing within its
bosom civil liberty, the dictum is radically erroneous.
If by"
republic, however, nothing is meant but a kingless state of
politics, irrespective of liberty or the good government
of
freemen, it is not worth our while to stop for an inquiry.
Nothing, indeed, is more directly antagonistic
to real selfgovernment than inorganic universal suffi'age spreading over
a wide dominion.
I would also allude once more to the fact
that universal suffrage is, after all, a modus, and not the
essence.
If, however, it leads to the opposite of self-government, we have no more right to call it "the republic." or
to consider it a form of liberty, than those ancient Germans
1 Mr. Emil Gllmdin,who has been referred toseveral times. He it an unreserved writer, who knows how to express his ideas distinctly,and who is a
representativeof verylarge numbersof hiscountr3,men. In connectionwith the
expressionof Mr Girardmgiven in the text, the dictum of the EmperorNapoleonIII. about the timeof his elevationto the throne,maybe given. He said :
In crowningme, Francecrownsherself. The reader will findat the end of this
work a similar expressionof the emperor,when he opened the restored Louvre,
namely,that France,in building palacesfor her king%built themto honor herself and to symbolizeher unity. Unfortunately,Louis XIV. sorelyrepented ou
his death-bedhis passion for building,and expressedit in warningcounselto
LouisXV.
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of their

liberty,

whom

unsuccessful

gaming
had led into slavery, if Tacitus
reports the truth.
According
to the French writer, the Roman republic might
be said to have continued
under the Cmsars, who were elected
to their

office, and

an elective

monarchy

would

present

itself

as an acceptable
government,
while in reality it is one of the
worst.
For it possesses
nearly all the evils inherent
in the
monarchical
government,
without
its advantages,
and all the
disadvantages
of a republic,
vastly increased,
without
its advantages.
History,
I think, fully bears us out in this opinion,
notwithstanding
one authority--the
only one of weight I can
remember--to
the contrary.
'
* Lord Brougham, in his Political Philosophy, speaks in terms of high praise
of the elective government of the former Germanic empire. Native and eontemporary writers have not done so. It was only after the expulsion of the
French, and when the German people instinctively longed for German unity and
dignity, that, at one time, a poetic longing for the return of the medieval empire
was expressed by some. If there be any German left who still desires a return
to the elective empire, he must be of a very retrospective character.
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INSTITUTIONAL GOVERNMENT
THE ONLY GOVERNMENT
WHICH
PREVENTS THE GROWTH
OF TOO MUCH POWER..--LIBERTY,
WE._,LTH,AND LONGEVITY OF STATES.
UNIVERSAL suffrageis power--sweeping, real power--so
vast,that even itssemblance bears down everything before it._
Uninstitutionaluniversalsuffragemay be fittingly
said to turn
the whole popular power and nationalsovereignty--the selfsumcient source of all derivativepower--into an executive,
and thus fearfully
to confound sovereigntywith absolutepower,
absolutism with hberty.
Yet

the

of liberty
harmony

idea
implies
between

of all

government

implies

check and protection.
these two requisites

power,

while

that

It is the necessary
of all public
vitality

and civil progress
which constitutes
the difficulty of establishing and maintaining
liberty--a
difficulty
far greater
than that
which a master-mind
has declared
the greatest,
namely,
the
founding

of a new government.'

Machiavelti--tanto nomini nullum par elogium--says in his Prince, "But in
the new government lies the greatest difficulty." This depends upon circumstances. He undoubtedly had m mind the difficulty of uniting Italy, or rather
of eliminating so many governments and establishing one Italian state. For
there has been no noble Italian, since the times when Dante called his own Italy,
Di dolor ostello, that does not yearn for the union of his noble land, and look for
the realization of his hopes as fervently as he believes in a God. Machiavelli
was one of the foremost among these true Italians. But he had not lived through
our times. There are times when the people throw themselves into the arms of
any one that possibly may save them from impending or imaginary shipwreck, or
promises to do so. Wearied people will take a stone for a pillow, and no persons deceive themselves so readily as the panic-stricken. On such occasions it
is easy to establish a new government, especially if cumbersome conscience is set
aside. The reverse of Machiavelli's dictum then takes place, and the greatest
difficulty lles in maintaining a government. This applies even to administra
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Power is necessary; an executive cannot be dispensed with;
yet all power has a tendency to increase, and to clear away
opposition.
It would not be power if it had not this tendency.
How then is liberty to be preserved?
A new power may be
created to check the first, like the Roman tribune; but the
newly-created power is power, and how is this in turn to be
checked?
Erecting one tier of power over the other affords
no remedy.
The chief power may thus be made to change its
name or place; but the power, with all its attributes, is there.
Nor will it be supposed that salvation can be found in the
mere veto, however multiplied.
For the veto, although appearing negative with reference to that which is vetoed, nevertheless is power in itself, and to rest civil liberty upon a
system of mere vetoes would indeed be expecting life, action,
growth, and that which is positive, from a system of negativism. A government without power and inherent strength
is, like aught else without power, useless for action. Yet action
is the object of all government.
The single Polish nobleman
who possessed the rakosh or veto had a very positive but a
very injurious power.
It was the pervading
idea, in the
middle ages, to protect by the requisition of unanimity of
votes on all important questions.
But, on the one hand, this
is the principle which belonged to the disjunctive state of the
middle ages, not to our broad national liberty; and, on the
other hand, unanimity does not of itself insure protection or
liberty.
Tyranny or corruption has often been unanimous.
The only way of meeting the difficulty is to prevent the
overbearing
growth of any power.
When grown, it is too
late ; and this cannot be done by putting class against class,
or interest against interest.
One of these must be stronger
than the other, and become the absorbing one. Nor is the
problem we have to solve, discord.
It is harmony, peace,
united yet organic action.
History or speculation
points to
no other solution of this high problem of man, than a wellttonsand ministries. All is pleasantsailingat first. A new power charmslike
a rising
sun;buttheheat
ofnoonfollows
uponthemorning.
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grounded and ramified system of institutions,
checking and
modifying one another, strong and self-ruling, with a power
limited by the very principle of self-government
within each,
yet all united and working toward one common end, thus producing a general government of a co-operative character, and
serving, in many cases in which, without institutions, interests
would jar with interests, as friction-rollers
do in machinery.
The institution is strong within its bounds, yet not feared,
because necessarily bounded in its action.
What can be more
powerful than the king's bench in England, in each case in
which it acts within its own limits ? Now older than five hundred years, it has repeatedly stood up against parliament with
success.
Yet no one fears that its power will invade that of
other institutions ; nor did the people of the state of New York
apprehend that the court of appeals might become an invasive
power, when in its own legitimate and efficient way it lately
declared the Canal Enlargement
Law, which had been passed
by a great majority, unconstitutional,
and consequently nult
and void.
Seeking for liberty merely or chiefly in a vetitive power of
each class or circle, interest or corporation, upon the rest,
as has been often proposed, after each modern revolution,*
would simply amount to dismembering, instead of constructing.
It would produce a multitudinous
antagonism, instead
of a vital organism, and it would be falling back into the
medieval state of narrow chartered independencies.
We cannot hope for liberty in a pervading negation, but must find
it in comprehensive
action.
All that is good or great is creative and positive. Negation cannot stand for itself, or impart
life. But that negation which is necessary to check and refrain is found in the self-government
of many and vigorous
institutions, as they also are the only efficient preventives of
the undue growth of power.
If they are not always able to
hinder it, man has no better preventive.
When in the seven: Harris,in his Oeeana,St. Just, in the first Frenchrevolution,and many
formerandre_c_t writers,mightbe mentioned.
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teenth century the Danes threw themselves
into the power of
the king, making him absolute,
in order to protect themselves
against
baronial
oppression,
they
which in turn became oppressive.

necessarily
created
The English,
on

a power
the con-

trary, broke the power
of their
barons,
not by raising
the
king, but by increasing
self-government.
We find, among
the characteristic
distinctions
between
modern
history and ancient/the
longevity
of modern
states,
contemporaneous
liberty,
ancient
existed.

progress

of

wealth

themselves
to the historian,
but they
it is the modern
problem
to develop
requisites

or

culture

and

civil

and the national
state as contradistinguished
from the
city-state,
the only state of antiquity
in which
liberty
These are not merely facts which happen to present

for modern

civilization,

prehensive
aim of all humanity.
We must have national
states

are conditions
upon which
liberty, because
they are
and

civilization

(and not city-states

is the

com-

;) we must

z These differences between antlqmty and modern times, all of which are more
or less connected with Christiamty and the institution, are :
I. That in antiquity only one nation flourished at a time. The course of history, therefore, flows in a narrow channel, and the historian can easily arrange
universal ancient history. In modern periods, many nations flourish at the
same time, and their history resembles the broad Atlantic, on which they all
freely meet.
2. Ancient states are short-lived ; modern states have a far greater tenacity of
life.
3. Ancient states, when once deelining, were irretrievably lost. Their history
is that of a rising curve, with its maximum and declension. Modern states have
frequently shown a recuperative power. Compare present England with that of
Charte_ II., France as it is with the times of Louis XV.
4- Ancient liberty and wealth were incompatible, at least for any length of
time ; modern nations may grow freer while they are growing wealthy.
5. Ancient liberty dwelt in city-states only ; modern liberty requires enlarged
societies--nations.
6. Ancient liberty demanded disregard ot individual liberty; modern hberty
is founded upon it.
7. The ancients had no international law. (Nor have the Asiatics now. The
incipiency of international law is, indeed, visible with all tribes, for they are
men. The Romans sent heralds to declare warp and the Greek, advised to
poison his arrows, declines doing so, "for," Homer makes him say, "I fear tt_
gods will punish me.")
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have national broadcast
liberty (and not narrow chartered
liberty;) we must have increasing wealth, for civilization is
expensive;
we must have liberty, and our states must endure
long, to perform their great duties.
All this can be effected
by institutional
liberty alone.
It is neither affirmed that
longevity alone is the object, nor that it can be obtained by
institutions alone.
Russia, peculiarly uninstitutional,
because
it unites Asiatic despotism with European bureaucracy, has
lasted through long periods, even though we may consider
the late celebration of its millennial existence as a great official license.
All we maintain here is, that longevity, together
with progressive
hberty, is obtainable only by institutional
liberty.
England, now really a thousand years old, presents
the great spectacle of an old nation advancing steadily in
wealth and liberty.
She is far richer than she was a century
ago, and her government
is of a far more popular cast. In
ancient times, it was adopted as an axiom that liberty and
wealth are incompatible.
Modern writers, down to a very
recent period, have followed the ancients.
Declaimers
frequently do so to this day; but they show that they do not
comprehend modern liberty and civilization.
Modern in-door
civilization, with all her schools and charities and comforts
of the masses, is incalculably dearer than ancient out-door
civilization.
Modern civilization requires immense production ; it is highly expensive.
Yet our liberty needs civilization
as a basis and a prop; our progressive
liberty requires progressive civilization, consequently
progressive
wealthmnot,
indeed, enormous riches in the hands of a few. Asia possesses
to this day hoarded treasures in greater number than modern
Europe has ever known them. _ We stand in need of immeasurable wealth, but it is diffused, widely-spread and widelyenjoyed wealth, necessary for widely-diffused
and widely-enjoyed culture.
To last long--to last with liberty and wealth--is the great
*Indeed, the enormoustreasuresoccasionallymet with in Asiaare indication_
of her comparativepoverty.
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problem
to be solved by a modern
state.
from that of brief and brilliant
Greece.
the

benefit

chosen

from

nation,

Grecian

whose

culture

intellectuality

and
and

Our destinies
differ
Let us derive
all
civilizationmfrom
_sthetics,

with

that
Chris-

tian morality,
P_oman legality,
and Teutonic
individuality
and
independence,
form the main elements
of the great phenomenon we designate
by the term modern
civilization,
without
adopting
without
duce it.

her evils and
that

religion

errors,
whose

even as we adopt
very

errors

her sculpture

contributed

to pro

AND

SELF-GOVERNMENT.

CHAPTER
INSECURITY

OF UNINSTITUTIONAL
INARTICULATED

363

XXXI.
GOVERNMENTS.--UNORGANIZED
POPULAR

POWER.

THE insecurity of concentrated
governments
has been discussed in a previous part of this work.
The same insecurity
exists in all governments that are not of a strongly institutional
character.
Eastern despotism is exposed to the danger of
seraglio conspiracies, as much so as the centralized governments of the European continent showed their insecurity in
the year 1848.
They tottered, and many broke to pieces,
although there was, with very few exceptions, no ardent struggle, and nothing that approached
to a civil war. To an
observer at a distance, it almost appeared as if those governments could be shaken by the loud huzzaing of a crowd.
They have, indeed, recovered; but this may be for a time
only ; nor will it be denied that the lesson, even as it stands,
is a pregnant one.
During
all that time of angry turmoil, England and the
United States stood firm. The government of the latter country was exposed to rude shocks, indeed, at the same period;
but her institutional character protected her. England has had
her revolution;
every monarchy probably must pass through
such a period of violent change ere civil liberty can be largely
established and consciously enjoyed by the people--ere government and people fairly understand one another on the common
ground of liberty and self-government
But no fact seems
to be so striking in the revolution of England as this, that all
her institutions of an organic character, her jury, her common
law, her representative
lt_gislature, her local self-government,
her justice of the peace, her sheriff, her coroner--all
survived
domestic war and despotism, and, having done so, served as
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the basis of an enlarged liberty.
The reason of this broad
fact cannot be that the English revolution did not occur at
a time of bold philosophical
speculation which characterized
the age of the French revolution.
The English religionists
of the seventeenth century were as bold speculative reasoners
as the French philosophers, and England's
religious fanatics
were quite as fierce enemies of private property and society
as the French political fanatics were.
It was, in my opinion,
pre-eminently
her institutional
character in general, or the
whole system of institutions and the degree of self-government contained in each, that saved each single institution, and
enabled England to weather the storm when she was exposed
to the additional great danger of a worthless general government after the restoration.
There is a tenacity of life and a
reproductive
principle of vitality exhibited
in the whole
seventeenth
century of British history, that cannot be too
attentively examined by the candid statesmen of our family
of nations.
It may be objected to my remarks that Russia, too, has remained untouched by the attempted
revolutions of the year
I848 , although
her government
is a very centralized
one.
Russia has in some respects much of an Asiatic character, and
the succession of her monarchs is marked by an almost equal
number of palace conspiracies and imperial murders or imprisonments. • The people, on the other hand, have not yet
been affected by the political movements of our race.
There
is in politics, as in all spheres of humanity, such a thing as
being below and being above an evil. Many persons that are
free from skepticism are not above it, but the dangerous questions have never yet presented themselves ; and many nations
remain quiet while others are torn by civil wars, not because
they have reached a settled state above revolution, but because they have not yet arrived at the period of contending
elements.
• A Londonjournalsaidsomeyearsago,with greatbitterness,yet with trutht
A Russianczar is a highly assassinativesubstance.
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Russia may be said, in one respect at least, to furnish us
with the extreme opposite to self-government.
"The service,"
that is, public service, or the being a servant of the imperial
government, has been raised in that country to a real czdte, a
sort of official religion.
Any infraction of justice, any hardship, any complaint, is passed over with a shrug of the shoulder
and the words "the service."
The term Service in its present
Russian adaptation is the symbol for the most consistent absolutism, the most passive bureaucracy, and a most automatonlike government set in motion by the czar, and it is thus, as it
was said before, the extreme opposite to our self-government.
If concentrated governments are insecure, mere unorganized
and uninstitutional
popular power is no less so, and neither
such power nor mere popular opposition to all government
is a guarantee of liberty.
The first may be the reason why
all the Athenian political philosophers of mark looked from
their own state of things, during and after the Peloponnesian
war, with evident favor upon the Lacedaemonian government
Lacedmmon was, indeed, no home for individual liberty; but
they saw in Sparta permanent institutions, and, without having
arrived at a perfectly clear distinction between an institutional
government and one of a fluctuating absolute market majority,
they may have perceived, more or less instinctively, that neither
permanency
nor safety is possible without an institutional
system. They must have observed that there was no individual
liberty in Sparta; but her institutional
character may have
struck them, and the contrast may have lent to that government the appearance
of substantial value which it did not
possess in reality.
It seems otherwise difficult to explain why
the most reflecting should have preferred a Lacedmmon to an
Athens, even if we take into account the general view of the
ancients, that ,individuality must be sacrificed to the statema
view of which I have spoken at the beginning of this work.
As to the second position, that the guarantee of liberty cannot be sought for in mere opposition to government or in a
mere negation of power, it is only necessary to reflect that in
such a state of things one of three evils must necessarily hap-
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pen.
Either the people arfi united and succeed in enfeebling
or destroying the government, in which case again the new
government possesses the whole sweeping power, and of course
is in turn a negation of liberty; thus substituting
absolutism
for absolutism.
Or the people are not united, do not succeed,
and leave the government more powerful and despotic than
before.
Or a state of affairs is brought about in which all
power is destroyed--political
asthenia.
It is a state of political disintegration,
leading necessarily to general ruin, and
preparing the way for a new, generally a foreign, power, which
then rears something fresh upon the ruins of the past--fabrics
that are cemented with blood and tears.
There is no other way to escape from the appalling dilemma
than to unite the people and government into one living organism ; and this can only be done by a widely-ramified
system
of sound institutions, instinct with self-government.
It is not maintained that history does not furnish us with
instances of national conditions in which nothing else remained
possible but a general rising against a government
that had
become isolated from the people; but nothing is gained if the
new state of things is not founded upon institutions.
This
is, indeed, a difficult task ; at times it would seem impossible.
If so, the destruction of the whole is decreed ; and its accomplishment adds another lesson to the many stored up in the
book of history, that those nations who neglect to provide for
institutions, and to allow them freely to grow, are walking the
path of political ruin.
We are now fully able to judge how utterly mistaken those
are who endeavor to press the opinion upon the people that
" there are but two principles between which civilized men
have to choose---Divine
Right and Democratic Might."
The
one is as ungodly as the other. Neither is founded in justice;
neither admits of liberty; both rest on the principle of absolutism.
Both are theories fabricated by despotism, false in
logic, unhallowed in practice, and ruinous in their progress.
Allusion has been made before to the common
mistake
_f those ,men who are not bred

in civil liberty, and

are un-
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acquainted with the appliances of self-government,
that they
believe that popular power alone, uniform, sweeping, and inorganic, constitutes liberty, or is all that is necessary to insure
it_ It is doubtless this kind of popular power which is generally called democracy in France and other countries of the
continent.
It confounds, as we have seen, things entirely
distinct in their nature. Power is not liberty. Power is neces.sary for protection, and liberty consists in a great measure in
the protection of certain rights and certain institutions ; nevertheless, power is not liberty, and because it is power it requires
limitation, or, as I have stated, it is necessary to prevent the
generation of dangerous power. Of all power, however, popular power, if by this term we designate the uninstitutional
sway of the multitude, is at once the most direct, because not
borrowed nor theoretical, and the most deceptive, because in
reality it is necessarily led or handled by a few or by one.
The ancients knew this perfectly well, and repeatedly treated
of the fact ; but it is not essential that the agora, the bodily
assembled multitude, have unlimited and uninstitutional power.
The same defects exist and the same results are produced
where, so to speak, the market extends over a whole country,
and where all liberty is believed to consist in one solitary
formula--universal
suffrage.
Many effects of the latter are,
indeed, more serious?
No evolution of public opinion, no debate, no gradual formation, takes place: Some few prepare the measures,
_or No is all that can be asked or voted.

and Yes

Whenever we speak of the power of the people, in an unorganized state, we cannot mean anything else but the power
of the majority ; and where libe_ is believed to consist in the
t Nowhere,I believe,can the views of a large class of Frenchmen on this
subject be found more dlstlncflyenouneedthan in the differentworks of Mr.
Louis Blanc. They are many, and, in my opinion,as maybe supposed,often
veryvisionary; but Mr. Blanc is the spiritedrepresentativeof that French school
Whichbelievesthat libertyis power,that the ouvriersare the people,that wealth
consistsin the largest possibleamount of eurreney,and moneyis a deception,
and that communismis the most perfectpoliticalphaseof humanity.
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unlimited power of the people, the inevitable practical result
is neither more nor less than the absolutism of the majority
and the total want of protection of the minority.
As, however, this uninstitutional
multitude has no organism,
it is, as I have stated, necessarily led by a'few or one, and thus
we meet in history with the invariable result, that virtually
one man rules where absolute power of the people is believed
to exist.
After a short interval, that one person openly assumes all power, sometimes observing certain forms by which
the power of the people is believed to be transferred to him.
The people have already been familiar with the idea of absolutism-they
have been accustomed
to believe that, wherever
the public power resides, it is absolute and complete, so that it
does not appear strange to them that the new monarch should
possess the unlimited power which actually resided in the
people or was considered to have belonged to them.
There
is but one step from the "peuple tout-_uissant," if indeed it
amounts to a step, to an emperor tout-puissant, z
It is a notable fact, which, so far as I know history, has no
important exception, that in all times of civil commotion in
which two vast parties are arrayed against each other, the
anti-institutional
masses, which are erroneously yet generally
called the people, are monarchical,
or in favor of trusting
power into the hands of one man. All dictators have become
such by popular power, if the commotion tended to a general
*This, it will be observed,is very differentfrom the Englishmaxim,the parliament is omnipotent. Unguardedand extravagantas it is, it only n_eansthat
parliamenthas the supreme power. But parliamentitself is a vast institution,
and part and parcelof a still vasterinstitutionalsystem,which is pervadedby the
principleof self-government. Parliamenthas oftenfound that it is not omnipotent when it has attempted to break a lance with the commonlaw. It is as
unguardeda maximas that the king can do no wrong,which is true only in a
limitingsense,namely,that becausehe can do no wrong,some one else must be
answerableforevery act of his. Besides,there is the marginalnote of James
II. appendedto this maxim,which never has been understoodto mean what the
ancient French maxim meant: In the presenceof the king, the laws are silent;
orwhat was meant bythe famous"bed of justice," namely,that the personal
presenceof the monarchsilencedall opposition,and was sufficientto ordain
anythinghe pleased.
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change of government.
It was the case in Rome when Czesar
ruled.
The party in the Netherlands which clamored for the
return of the Stadtholder against that great citizen De Witt,
and was bent on giving the largest extent of hereditary power
to the house of Orang'e, was the popular party. Cromwell was
mainly supported by the anti-institutional
army and its adherents.
We may go farther.
The rise of the modern principate, that is, .the vast increase of the power of the prince
and the breaking down of the baroniat power, was everywhere
effected by the help of the people.
We have not here to inquire, whether in many of these struggles the people did not
consciously
or instinctively
support
the prince or leader
against his opponents, because the ar/cient institutions
had
become oppressive.
At present, it is the fact alone whichwe
have to consider.
Probably it was this fact, together with some other reasons,
which caused Mr. Proudhon, the socialist, to utter the remarkable sentence that " no one is less democratic than the people."
The fact is certain that, merely because supreme power has
been given by the people, or is pretended to have been conferred by the people, liberty is far from being insured.
On
the contrary, inasmuch as this theory rests on the theory of
popular absolutism, it is invariably hostile to liberty, and, generally, forms the foundation of the most stringent and odious
despotism.
To use the words of Burke: "Law and arbitrary
power are in eternal enmity.
It is a contradiction in
terms;it is blasphemy in religion, it is wickedness in politics, to
say that any man can have arbitrary power..
We may bite
our chains if we will ; but we shall be made to know ourselves
and be taught that man is born to be governed by law ; and he
that will substitute will in the place of it is an enemy to God."
I add the words of one still greater, the elder Pitt, and be it
remembered that he uttered them when he was an old man.
" Power," said he, "without
right is the most detestable
object that can be offered to the human imagination ; it is not
• Mr. Burke, in I788.
2¢
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only pernicious
to those whom it subjects,
destruction,
t_es detestabilis
et caduca.
of declaring

law, the

commons

have

but works
its own
Under
the pretence

made

a law, a law for

their own case, and have united in the same persons the offices
of legislator,
and party, and judge."*
Frederic
the Great of
Prussia
perceived
this clearly,
for he said "he
could very
well understand
how one man might feel a desire to make his
will the law of others,
but why thirty
thousand
or thirty
millions
should
submit to it he could not understand."
This
is the

saying

of a monarch

who probably

knew or suspected

as

little of an institutional
self-government
as any one, and who
continually
complained
of the power of parliament
in changing ministers,
when t_ngland
was his ally. * But was he sincere when

he wrote

those

words

?

Was

he still in his period

of philosophic
sentiment
? Did he really not see why this
apparent
transfer
of power so often happens,
or did he utter
them merely as something
piquant
?
By whatever
process
this vast
or pretended
to be transferred--for
this qualification--is
ence to liberty.
be self-immolation;

of no manner
of importance
with referImmolation
brings
death, though
it should
and of the two species of political
slavery,

that is probably
the worst
from free self-submission,
been
has

the origin
furnished

popular
power is transferred
we must needs always add

which boasts
of having
originated
such as Hobbes
believed
to have

of all monarchy,
an apparent

frightful

and of which

recent

history

instance.

t He spoke of Wilkes's expulsion.
Raumer gives the dispatche_ from Mitchell, the English minister near the
court of Frederic. The minister reports many complaints of the king, of this
sort. But Frederic is not the only oT_ewho thus complained. General Wal_h,
that native Frenchman, who became minister of Spain_ did the same. See
Coxe's Memoirs, mentioned before. So when Russian statesmen desire to show
the superiority of their government, they never fall to dwell on the low position of
an English minister, inasmuch as he depends upon a parliamentary majority, or,
ax an English minister expressed it, mutt be the minister of public opinion. See
Mr. Urquhart's Collection. I believe it will always be found that, where absolute governments come in contact with those of freemen the former complain
of the instability of the latter. They consider a change of ministry a revolution
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Nothing is easier than to show to an American or English
reader that the origin of power has of itself no necessary con=
nection with liberty.
What _American would believe that a
particle of liberty were left him, if his country were denuded
of every institution, federal or in the states, except of the president of the whole, though he alone were left to be elected
every four years by the sweeping majority of the entire country, from New York to San Francisco ? Or what Englishman would continue to boast of self-government,
if a civil
hurricane were to sweep from his country every institution,
common law and all, except parliament, as an "omnipotent"
body indeed ?
The opposite of what we have called institutional self-government is that liberty which Rousseau conceived of, when,
in his Social Contract, he not only assigns all power to the
majority, and almost teaches what might be called a divine
right of the majority, but declares himself against all division.
He shows a bitter animosity to the representative
system.
He seeks, unconsciously to himself, for a legitimate source of
public force, when he thinks he lays a foundation for liberty.
In this he may be said to be original, at least in the idea of the
permanent action of the social contract, or of the sovereignty
not only residing in the people, but continuing to act directly
and without checking institutions.
For the rest, he only carried out the old French idea of unity of power, of centralization, which appeared to the French, long before bim, the
summum bonum--not
only in politics, but in all other spheres.
The works of the great Bossuet show this pervading idea, in
the sphere of theology ; and numerous proofs have been given
in the course of this work, that the principle of uncompromising unity was distinctly acknowledged
and almost idolized
by nearly all the leading statesmen of France from Richelieu,
through the first revolution, and continues to be so down to
the present day:
No one can understand
the history of
*One of the past statesmenof France,and renownedas a publicist,said to
me, in I85I, when we discoursedon the remarkableextinctionof formerFrench
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who does not remember

the ardor

for unlnstitutional

unity of power, and what is intimately connected with it, the
idea that this all-pervading and uncompromising
power must
do and provide for everything--the
extinction of self-reliance.
The socialists do not differ from the imperialists ; on the contrary, society is with them a unit in which the individual is
lost sight of, even in marriage and property.
Rousseau insists upon an inarticulated,
unorganized, uninstitutional majority.
It is a view which is shared by many
millions of people on the European continent, and has deeply
affected all the late and unsuccessful attempts at conquering
hberty.
Rousseau wrote in a captivating style, and almost
always plausibly, very rarely profoundly,
often with impassioned fervor.
Plausibility,
however, generally
indicates a
fallacy, in all the higher spheres of thought and action ; still
it is that which is popular with those who have had no experience to guide them ; and since the theory of Rousseau has
had so decided an influence in France, and since no one can
understand
the recent history of our race without having
studied the Social Contract, I that theory, for the sake of
brevity, may be called Rousseauism.
royalty : "There is but one thing to which all Frenchmen cling with enthusiasm,
ahnost with fanaticism, and that is absolute unity."
Those statesmen who have
not unconditionally
joined this sentiment, such as Mr. Guizot, are considered
unnational.
t The

Contrat

Social was the bible

of the most advanced

convention

men.

Robespierre read it daily, and the influence of that book can be traced throughout the revolution.
Its ideas, its simplicity, and its sentimentality
had all their
effects. Indeed, we may say that two books had a peculiar influence in the French
revolution, Rousseau's Social Contract and Plutarch's Lives, however signally
the 3, dtffer in character.
The translation of Plutarch by Amyot in the sixteenth
century--it was the period of Les Cents Contre Un--and
subsequent ones, had
a great effect upon the ideas of a certain class of reflecting Frenchmen.
We
can trace this down to the revolution, and during this struggle we find with a
number of the leading men a turn of ideas, a conception of republicanism formed
upon their view of antiquity, and a stoicism, which may be fitly called Plutatchism.
It is an element in that great event.
It showed itself especially with the Brissotists, the Girondists, and noble Charlotte Corday was imbued with it. A very
instructive paper might be written on the influence of Plutarch on the political
sentiment of the French ever since that first translation.
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We return once more to that despotism which is founded
upon pre-existing
popular absolutism.
The processes by
which the transition is effected are various.
The appointment
may deceptively remain in the hands of the majority, as was
the case when the president of the French republic was apparently elected for ten years, after the second of December;
or
the prmtorians
may appoint the Cmsar; or there may be
apparent or real acclamation for real or pretended services ; or
the emperor may be appointed by auction, as in the case of
the emperor Didius; or the process may be a mixed one.
The process is of no importance;
the facts are simply these-the power thus acquired is despotic, and hostile to self-government; the power is claimed on the ground of absolute popular
power; and it becomes the more uncompromising
3ecause it is
claimed on the ground of popular power.
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CHAPTER

XXXII.

IMPERATORIAL SOVEREIGN2_2".
THE Cmsars
of the first centuries
claimed
their power as
bestowed
upon them by the people, and went even so far as
to assume the przetorians,
with an accommodating
and intimidated senate, as the representatives,
for the time, of the people.
The

Cmsars

never

did they boldly
that power--the

rested

their

power

upon

divine

right,

nor

adopt the Asiatic principle
in all its nakedness,
sword, the bow-string,
the mere possession

of power--is
the only foundation
of the right to wield it.
The majestas
populi
had been transferred
to the emperor.'
Such was their theory.
Julius, the first of the Cmsars, made
himself

sole

ruler

by the

tutions of the country.
If it be observed
here

popular
that

element,

these

against

institutions

the

had

insti-

become

effete, that the Roman
city-government
was impracticable
for
an extensive
empire, and that the civil wars had proved
how
incompatible
the institutions
of Rome had become
with the
actual

state

the common

of the

people,

fact that

it will

governments

be allowed--not
or leaders

to consider
first

do every-

z The idea of the populus vanished only at a late period from the Roman
mind; that of liberty had passed away long before. Fronto, in a letter to Marcus
Aurelius, (when the prince was Caesar,) mentions the applause which be had
received from the audience for some oration which he had delivered, and then
continues thus : "Quorsum hoc retuli? uti te, Domine, ira compares, ubi quid in
ccetu hominum recltabis, ut scias auribus serviendum : plane non ubique et omni
modo, attamen nonnunquam et aliquando. Quod ubi facies, simile facere te reputato, atque illud facitis, ubi eos qui bestias strenue interfecerint, 2_o20ulo
#ostulante
ornatis aut manumittitis, nocentes etiam _omine_ aut see/ere damnatos, sed 2k_mlo
_Oostulanteeonceditis. U3_ue ig_tur jOo_ulusdomlnatur et jOrw_ollet. Igitur ut
_o2ulo gratum erie, ila facies atqu¢ ita dlces."_Eplst, ad Marc. Cms., lib. i.
epist. I.
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or plunge

them

into

"taking
advantage
of their own wrong,"
and bloodshed
as a proof of the necessity

civil wars,
use the
to upset

the government_--it
will be allowed, I say, that at any rate
Ceesar did not establish
liberty, or claim to be the leader of a
free state, and that he made his appearance
at the close of a
long period
of freedom,
fearful decadence
which
nately,

the

rulers

vested

marking
the beginning
of the most
stands on record;
and that, unfortuwith

this

imperatorial

sovereignty

_

never prepare
a better state of things with reference
to civil
dignity
and healthful
self-government.
They may establish
peace and police;
they may silence civil war, but they also
destroy
those germs from which liberty
might sprout
at a future period.
However
long Napoleon
I. might

forth
have

reigned,
his whole
that of an Alfred,

from
root,

path must have led him farther astray
who allowed
self-government
to take

and respected
it where he found
the top of a steeple by descending

it.
We can never arrive
deeper into a pit.

at

z Not unhke the conduct of the powers surrounding Poland, before they had
sufficiently prepared her partition. The government of Poland was certainly a
very defective one, but it was the chmax of historical iniquity in Russia, Austria,
and Prussia to declare, after having used every sinister means to embroil the
Polish affairs and stir up faction, that the Poles were unfit to be a nation, and
as neighbors too troublesome.
The idea which I have to express would have prompted me, and the Latin
word C_esa_euswould have authorized me, to use the term Ceesarean Sovereignty.
It is unquestionably preferable to imperatorial sovereignty, exce.pt that the English term C_esarean has acquired a peculiar and distinct meaning, which might
even have suggested the idea of a mordant pun. I have, therefore, given up
this term, although I had alway_ used it in my lectures. It will be observed that
I use the term sovereignty in this ease with a meaning which corresponds to the
sense in which the word sovereign continues to be used by many, designating a
crowned ruler. I hope no reader will consider me so ignorant of history and
political philosophy, as to think me capable of believing in the real sovereignty
of an individual. If sovereignty means the self-sufficient primordial power of
society, from which all other powers are derived--and unless it mean this we do
not stand in need of the termmit is clear that no individual ever possessed or
can possess it. On the other hand, it is not to be eonfoanded with absolute
power. My views on this important subject have been given at length in my
Political Ethics, as I have said before.
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Whatever C_esar's greatness may have been, he did net, at
any rate, usher in a new and prosperous era, either of liberty
or popular grandeur.
What is the Roman empire after C_esar ?
Count the good rulers, and weigh them against the unutterable
wretchedness
resulting from the worst of all combinations-of lust of power, voluptuousness,
avarice, and cruelty---and
forming a stream of increasing demoralization, which gradually
swept down in its course everything noble that had remained
of better times.

'_

The Roman empire did, undoubtedly, much good, by spreading institutions which adhered to it in spite of itself, as seeds
adhere to birds and are carried to great distances ; but it did
this in spite, and not in consequence,
of the imperatorial
sovereignty.
How, in view of all these facts of Roman history and of
Napoleon I., the French have been able once more boastfully
to return to the forms and principles of imperatorial
sovereignty, and once more to confound an apparently voluntary
divestment of all freedom with liberty, is difficult to be understood by any one who is accustomed
to self-government.
Whatever allowance we may make on" the ground of vanity,
both because it may please the ignorant to be called upon to
vote yes or no regarding an imperial crown, and because it
may please them more to have an imperial government
than
one that has no such sounding name; whatever
may be
ascribed to military recollections--and,
unfortunately, in history people only see prominent facts, as at a distance we see
only the steeples of a town, and not the dark lanes and crowding misery which may be arotrnd them; whatever allowance
may be made, and however well we may know that the whole
could never have been effected without a wide-spread centralized government
and an enormous
army'--it
still remains
surprising to us that the French, or at least those who now
govern, please themselves in the imperatorial forms of Rome_
and in presenting popular absolutism as a desirable phase of
• See paper on Elections,

in the Appendix.
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had written

and not with despair in his breast,
of his melancholy
annals l

like a contented

breathed

into

many

Yet so it is. Mr. Troplong,
now president
of the senate,
said on a solemn
occasion,
after the sanguinary
second of
December,
when he was descanting
on the services
rendered
by Louis Napoleon:
"The
Roman
democracy
conquered
in
Caesar and in Augustus
imperatorial
sovereignty

the era of its tardy av_Izcment."'
were to be the lasting
destiny

If
of

France,
and not a phase, French
history would
consist
of a
long royal absolutism;
a short
struggle
for liberty, with the
long fag-end of Roman history--the
av_ncmelzt of democracy
in its own

destroyer,

the imperatorial

sovereignty,

but without

the

long period of Roman republicanism.
The same gentleman
drew up the report of the senatorial
committee
to which had been referred the subject, whether
the
people

should

be called

upon

to vote

Yes or No on the ques-

' A sepulchral inscription in honor of Masaniello had an allusion conceived
in a similar sptrit. I give it entire, as it probably will be interesting to many
readers.
EuZo#um
2 homte Aniello de Amalflo
Cetar_omox Cesareo
Z-lonorecons_icuo
qui
Op:ressapatria Partkeno_e
cure

Suppressione nobilium
Combustionemobilium
Purgatione exulum
2_xtinctione vectiKalium
Proregls injustilia
Ziberata
Ab Ms quos liberavit est perlngrale ocdsus
A_tatis sua_anno vlgesimo sebtimo, imperll veto
}?ecennlo
Mortuus non minus quam virus
Triumphavit
Tanta rei po_ulus 2Vea2_olitanus
tancuam immemor
Posult.

I_
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tion: Shall the republic be changed into an empire ? This
extraordinary
report possesses historical importance, because
it is a document containing the opinion of such a body as the
French senate, and the political creed of the ruling party.
I
shall give it, therefore, a place in the Appendix.
It contains
the same views mentioned above, but spread over a considerable space, occasionally with surprising untenableness
and
inconsistency.
So little, indeed, has imperatorial
sovereignty
to do with
liberty, that we find even the earliest Asiatics ascribing the
origin of their despotic power to unanimous election.
I do
not allude only to the case of Deioces, related by Herodotus.
but to the mythological
books of Asiatic nations.
The following extract from the Mongolian cosmogony, whose mythos
extends over a vast part of the East, is so curious and so
striking an instance of" the av_nement of democracy"--though
not a tardy one--and
so clear a conception
of imperatorial
sovereignty
without a suspicion of liberty, as a matter of
course, since the whole refers to Asia, that the reader, will not
be dissatisfied with the extract.
"At this time (that is, after evil had made its appearance
on earth) a living being appeared, of great beauty and excellent aspect, and of a candid and honest soul and clear intellect.
This being confirmed the righteous possessors in their property, and obliged the unrighteous
possessors to give up what
they had unjustly acquired.
Thereupon
the fields were distributed according to equal measure, and to every one was
done even justice.
Then all elected him for their chief, and
yielded allegiance to him with these words: We elect thee
for our chief, and we will never trespass thy ordinances.
On
account of this unanimous election, he is called in the Indian
language
Ma-ha-_samati-Radsha;
in Thibetian,
Mangboi-b
Kurbai-r Gjabbo ; and in Mongolian, Olana-ergukdeksen
Chagran (the many-elected Monarch.) ''*
t The History of the ]EastMongols,by Ssanang Ssetsen Changsaidshi,translated into Germanby I. J. Schmidt. I owe this interestingpassageto my friel,a
the Rev. ProfessorJ. W. Miles,who directed my attentionto the work.
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"In the name of the people," are the words with which
commenced
the first decree of Louis Napoleon, issued after
the second of December, when he had made himself master of
France, and in which he called upon all the French to state
whether he should have unlimited power for ten years.
If it
was not their will, the decree said, there was no necessity of
violence, for in that case he would resign his power.
This
was naive. But theories or words proclaimed before the full
assumption of imperatorial
sovereignty are of as little importance as after it. Where liberty is not a fact and a daily
recurring reality, it is not hberty.
The word Libertas occurs
frequently on the coins of Nero, and still more often the sentimental words, Fides Mutua, Liberalitas Augusta, Felicitas
Yublica.
Why, it may still be asked, did the Caesars recur to the
people as the source of their power, and why did the civilians
say that the emperor was legislator, and power-holder, inasmuch as the majestas of the Roman people, who had been
legislators and power-holders,
had been conferred upon him ?
Because, partly, the first Caesars, at any rate the very first, had
actually ascended the steps of power with the assistance of
some popular element, cheered on somewhat like a diademed
tribune ; because there was and still is no other actual source
of power imaginable than the people, whether they positively
give it, or merely acquiesce'
in the imperatorial
power, and
because, as to the historical fact by which power in any given
case is acquired, we must never forget that the ethical element
and that of intellectual consistency are so inbred in man that,
wherever humanity is developed, a constant desire is observable to make actions, however immoral or inconsistent,
at

least theoretically agree with them. No proclamation of war
has ever avowed, I believe, that war was simply undertaken
because he who issued the proclamation
had the power and
t As
would

the

words

evidently

stand
lead

above,
me

too

far,

I own,

they

were

I to

may
attempt

be

variously

interpreted

a full-statement

of

; but
the

R

sense

in which I take them, which indeed I have done at length in my Political
Ethics.

380
meant

ON

to rise it fas aut nefas, x

scourge
of God.
No matter what
rudely

CIVIL

the

shocks

the

LIBERTY
Even

violence

of events
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have

Attila
facts

called
has

succeeded
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been,

the

however

one another,

the

first thing that men do after these events have taken place is
invariably
to bring
them into some theoretical
consistency,
and to attempt
to give some reasonable
account
of them.
This is the intellectual
demand
ever active in man. The other,
equally

active, is the ethical

demand.

manded
innumerable
legions, could
and say : "I owe my crown to the

No man, though

the madness
of the people,
or to slavish
appear merely respectable
in an intellectual
of view, requires
some theoretical
decorum.
generally
religion

acknowledged
code
is, or the higher
the

he com-

stand up before a people
murder of my mother, to
place-men."
To
and ethical point
The purer the

of morality
or the prevailing
general
mental
system which

prevails
at the time, the more assiduous
are also those who
lead the public events, to establish,
however
hypocritically,
this apparent
agreement
between their acts and theory, as well
as morals.
morality.

It is a tribute,

though

impure,

paid

to truth

and

x The reader sufficiently acquainted with history will remember that the consul
Manlius, when the Galatians, a people in Asia Minor, urged that they had given
no offence to the Romans, answered that they were a profligate people deserving
punishment, and that some of their ancestors had, centuries before, plundered
the temple of Delphi. Justin, the historian, says that the Romans assisted the
Acarnanian_ against the 2Etolians because the former had joined in the Trojan
war, a thousand years before. But this principle does not act, even to a degree
of caricature, in politics only. What cruelties have not been committed Pro
majore Dei gloria!
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IMPERATORIALSOVEREIGNTY,CONTINUED.--ITS ORIGIN AND
CHARACTEREXAMINED.
IT has been said in the preceding pages that imperatorial
sovereignty must be always the most stringent absolutism,*
especially when it rests theoretically on election by the whole
people, and that the transition from an uninstitutional popular
absolutism to the imperatorial sovereignty is easy and natural.
At the time of the so-called French republic of 1848, it was
a common way of expressing the idea then prevailing, to call
the people ]e peuple-roi (the king-people,)and
an advocate,
defending certain persons before the high court of justiclary"
sitting at Versailles in 1849, for having invaded the chamber
of representatives,
and consequently having violated the constitution, used this remarkable expressio_ : "the people" (confounding of course a set of people, a gathering of a part of the
inhabitants of a single city, with the people) "never violate
the constitution." *
Where such ideas prevail, the question is not about a change
of ideas, but simply about the lodgment of power. The minds
and souls are already thoroughly familiarized with the idea of
absolutisms and destitute of the idea of self-government.
This
is also one of the reasons why there is so much similarity between monarchical
absolutism, such for instance as we see in
*That absolutismand imperatorialsovereigntygo hand in hand, was neatly
acknowledgedby an inscriptionover the sub-prefectureof Dunkerque,whenthe
imperial couple passed it, in i855. It was to this effect:/k l'hSritierde Napo.
16on,la ville de LouisXIV.
2 Mr. Michel,on the Ioth of November. I quote from the French papers,
which gave detailedreports. Mr.Michel,to judge fromhis ownspeech,seems
to have been the oldestof the defendingadvocates.

"
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_ussia, and communism, as it was preached in France; and it
explains why absolutism, having made rapid strides under the
Bourbons before the first revolution, has terminated every successive revolution with a still more compressive absolutism
and centralism, except indeed the revolution of I83o. This
revolution was undertaken
to defend parliamentary
government, and may be justly called a counter-revolution
on the
part of the people against a revolution attempted and partially
carried by the government.
It explains farther how Louis
Napoleon after the second of December, and later when he
desired to place the crown of uncompromising
absolutism on
his head, could appeal to the universal suffrage of all France
--he that had previously curtailed it, with the assistance of
the chamber of representatives.
This phenomenon, however,
must be explained also by the system of centralism, which
prevails in France.
I shall offer a few remarks on this topic
after having treated of some more details appertaining to the
subject immediately in hand.
The idea of the peuple-roi (it would perhaps have been more
correct to say peuple-czar) also tends to explain the otherwise inconceivable hittred against the bourgeoisie, by which the
French understand the aggregate of those citizens who inhabit
towns and live upon a small amount of property or by traffic.
The communists and the French so-called democrats enterrained a real hatred against the bourgeoisie;
the proclamations, occasionally issued by them, openly avowed it; and the
government, when it desired to establish unconditional
absolutism in form as well as principle, fanned this hatred.
Yet
no nation can exist without this essential element of society.
In reading the details of French history of the year I848 and
the next succeeding years, the idea is forced upon our mind
that a vast multitude of the French were bent on establishing a real and
workman.*

unconditional

aristocracy

of the ouvrier--the

*This errorbroke forth into full blaze at the indicatedtime, but it had of
coursebeenlong smouldering,and, as is customary,had found some fuel even
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in our country.
In the year I84 I, during the presidential canvass, a gentleman
--who has since become the ed,tor of a Catholic periodmal, and has probably
changed his views--published
a pamphlet in which he attacked individual property, and fell into the same error whmh is spoken of in the text above.
The author of the pamphlet, _hlch was very widely distributed, found it of
course impossible to draw the line between the workmen and those who are not
"working,"
and I recollect that he did not even allow the superintendent
of a
factory to be a workman.
I have treated of these subjects m detail m my Essays
on Labor and Property, and believe that a Humboldt is a harder " working man,"
not indeed than the pool weaver who allows himself but five hours' rest m the
whole twenty-four, but ee,tainly a far harder working man than any of those
physically employed persons who want to make their class a privileged order.
The fact is simply this, that there is no toiling man, however laboriously employed m a physical way, that does not grade his efforts by an exertion of the
brain, and no mentally employed man that is not obliged to accompany his labor
by some, frequently by much, physical exe,tion. To draw an exact llne between
the two, for political purposes, is impossible.
All attempts at doing _o are mischievous.
The hand_ and the brain rule the world.
All labor is manual and
cerebral, but the propomon m which the elements combine is infinite.
So soon
as no cerebral labor is necessary, we substitute the animal or the machine.
In
reading some socialist works, one would almost suppose that men had returned
to some worship of the animal element, raising pure physical exertion above all
other human endeavors.
Humanity does not present itself more respectably than
in the industrious and intelligent artisan, but every artisan justly strives to reach
that position m which he works more by the intellect than by physical exertion.
He strives to be an employer.
The type of a self-dependent
and striving American artisan is a really noble type. The author hopes to count many an American
operative among his readers; and, ff he be not deceived, he takes this opportunity
of declanng that he believes he too has a very fair title to be called a hardworking man, without claiming any peculiar civlt privileges on that account.
The idea that God speaks through the voice of the people, familiar to th_
middle ages, is connected with the elections of ruder times by general acclaim.
It reminds tts also of the Dteu le veut, at Clermont, when Peter the Hermit called
on the chivalry and the people to take the sign of the cross.
And again it reminds
us of the disastrolls d&rets d'acclamation
of the first French revolution.
That
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The e_ght millions of votes, more or less, which elevated the
present French emperor, first to the decennial presidency and
then to the imperial throne, are a ready answer to all objections.
If'private property is confiscated by a decree; if persons are deported without trial ; if the jury trial is shorn of
its guarantees, the answer is always the same.
The emperor
is the unlimited central force of the French democracy;
thus
the theory goes.
He is the incarnation of the popular power,
and if any of the political bodies into which the imperatorial
power may have subdivided itself, like a Hindoo god, should
happen to indicate an opinion of its own, it is readily given to
understand that the government is in fact the people.
Such
bodies cannot, of course, be called institutions;
for they are
devoid of independence
and every element of self-government.
The president of the French legislative corps in 1853, found
it necessary, on the opening of the session, to assure his colleagues, in a,n official address, that their body was by no means
without some importance
in the political system, as many
seemed to suppose.
The source of imperatorial
power, however, is hardly ever
what it is pretended
to be, because, if the people have any
power left, it is not likely that they will absolutely denude
themselves
of it, surely not in any modern and advanced
nation.
The question in these cases is not whether they love
liberty, but simply whether they love power--and
every one
loves power.
On the one hand, we have to observe that no
case exists in history in which the question, whether imperatorial power shall be conferred upon an individual, is put to
the people, except after a successful conspiracy
against the
existing powers or institutions, or a coup d'6tat, if the term
be preferred, on the part of the imperatorial
candidate ; and,
on the other hand, a state of things in which so great a question is actually left to the people is wholly unimaginable.
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There may be a so-called interregnum
during the conc!ave,
when the cardinals elect a pope, but a country cannot be
imagined in a state of perfect interregnum while the question
is deciding whether a hereditary empire shall be established.
It is idle to feign believing that this is possible, most especially
so where the question is to be decided not by representatives,
but by universal suffrage, and tb,at, too, in a country where
the executive power spreads over every inch of the territory
and is characterized by the most consistent centralism.
The
two last elections of Louis Napoleon prove what is here stated.
Ministers, prefects, bishops, were openly and officially influencing the elections;
not to speak of the fact that large
elections concerning persons in power, which a11ow to vote
only yes or no, have really little meaning, as the history of
France abundantly
proves. _ But how elections at present
are managed in France, even when the question is not so
comprehensive,
may be seen from a circular addressed by the
minister, Mr. de Morny, 2 to the prefects, previous to the elections for the first legislative corps.
It is an official paper,
strikingly characteristic, and I shall give a place to a translation of it in the Appendix.
We ought to bear in mind that
one of the heaviest charges against Mr. de Polignac; when
tried for treason, was that he had allowed Charles X. to influence the elections.
When such a vote is put to the people under circumstances
which have been indicated, the first question which presents
itself is: And what if the vote turn out No ? Will the candidate, already at the head of the army, the executive, and of
every other branch; whose initials are paraded everywhere,
and whose portrai} is in the courts of justice, some of which
z See the Paperon Elections,in the Appendix.
Mr.de Mornyls'thefr_re adullIrin of LoresNapoleon,on the mother'sside,
Queen Hortense. He aided his half-brothervery activelyin the ovmthrowof
the repubhc,and the estabhshmentof the empire. Mr. de Mornylost the ministry at the time when L. Bonapartedespoiledthe Orleansfaintlyof their tawfffl
property,and, it was believed,becausethe ministercould not in his conscience
sanction._. ct at once so unlawful and ungrateful.
25
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themselves
imperial,
and who
has an enormous
civil list--will
the

keys

to some

one

has been
he make

else, and

walk

his

way ? And to whom was he to give the government?
The
question was not, a_ Mr. de Laroche-Jacquelin
had proposed,
Shall A or 13 rule us ? Essentially
this question
would not
have been better ; but there would have been apparently
some
sense in it. The question
simply was : Shall B rule us ?--Yes
or No.

It is surprising

that

some

persons

can actually

believe

reflecting
people may
The Caesar always
ment is acknowledged

thus be duped.
exists before
the imperatorial
governand openly
established.
Whether
the

praetorians

actually

or legions

proclaim

the Caesar

or not,

it is

ahvays the army that makes him.
A succeeding
ballot is nothing more than a trimming
belonging
to more
polished
or
more timid periods,
or it may be a tribute to that civilization
which does not allow armies to occupy the place they hold in
barbarous
or relapsing
First to assume the
vote,

whether

psychologically
Henr3_ VIII.,
saying:
First
soon have
witch-trials.

they

times, at least not openly so.
power and then to direct the people

are

satisfied

with

the

act

or not,

to

leads

to a process
similar to that often pursued
by
and according
to which it became
a common
clap a man into prison
for treason, and you will

abundance

of testimony.

It was

the

same

in the

The process
of election becomes
peculiarly
unmeaning,
because the power already assumed
allows no discussion.
There
is no free press. _
Although
tions

whose

no

reliance

sole

object

can

be

is to ratify

placed
the

on wide-spread
assumption

elec-

of impera-

• When the question of the new imperial crown was before the people of
Franee, Count Chambord, the Bourbon prince who claims the crown of France
on the principle of legitimacy, wrote a letter to his adherents, exhorting them
not to vote. The leading government papers stated at the time that government
would have permitted the publication of this letter, had it not attacked the principle of the people's sovereignty. The people were acknowledged sovereign_
yet the government decides what the sovereign may read !
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tonal sovereignty, and when therefore it already dictatorially
controls all affairs, it is not asserted that the dictator may not
at times be supported by large masses, and possibly assume
the imperatorial sovereignty with the approbation of a majority.
I have repeatedly acknowledged
it; but it is unquestionably
true that generally in "times of commotion, and especially in
uninstitutional
countries, minorities rule, for it is minorities
that actually contend.
Yet, even where this is not the case,
the popularity of the C_esar does in no way affect the question.
Large, unarticulated
masses are swayed by temporary
opinions or passions, as much so as individuals, and it requires
but a certain skill to seize upon the proper moment to receive
their acclamation, if they are willing and consider themselves
authorized
to give away, by one sudden vote, all power and
liberty, not only for their own lifetime, but for future generations.
_n the institutional
government
alone, substantial
public opinion can be generated and brought to light.
It sometimes happens that arbitrary power or centralism
recommends itself to popular favor by showing that it intends
to substitute a democratic equality for oligarchic or oppressive,
unjust institutions, and the liberal principle may seem to be
on the side of the levelling ruler. This was doubtless the case
when in the sixteenth and seventeenth centuries the power of
the crown made itself independent on the continent of Europe.
Instead of transforming the institutions, or of substituting flew
ones, the governments
levelled them to the ground, and that
unhappy centralization was the consequence which now draws
every attempt at liberty back _nto its vortex.
At other times,
monarchs
or governments
disguise their plans to destroy
liberty in the garb of liberty itself. Thus, James II. endeavored
to break through the restraints of the constitution, or perhaps
ultimately to establish the Catholic religion in England, by
proclaiming
liberty of conscience for all, against the established church.
Austria at one time urged measure_, apparently liberal for the peasants, against the Gallician nobles. In
such cases, governments
are always sure to find numerous
persons that do not look beyond the single measure, or to

388

ON CIVIL LIBERTY

the means by which it is carried out; yet the legality and
constitutionality
of these means are of great, and frequently
of greater importance
than the measure itself.
Even historians are frequently
captivated by the apparently
liberal
character of a single measure, forgetting that the dykes of
an institutional government
once being broken through, the
whole country may soon be flooded by an irresistible tide of
arbitrary power.
We have a parallel in the criminal trial, in
which the question how we arrive at the truth is of equal importance with the object of arriving at truth.
Nullum bonum
nisi bene.
On the other hand, all endeavors to throw more and more
unarticulated
power into the hands of the primary masses,
to deprive a country more and more of a gradually evolving character;
in one word, to introduce an ever-increasing,
direct, unmodified popular power, amount to an alJandonment
of self-gove_nment,
and an approach to imperatorial
sovereignty, whether there be actually a Caesar or not--to
popular absolutism, whether the absolutism remain for any len_h
of time in the hands of a sweeping majority, subject, of
course, to a skilful leader, as in Athens after the Peloponnesian war, or whether it rapidly pass over into the hands of a
broadly named C_esar. Imperatorial
sovereignty may be at a
certain period more plausible than the sovereignty founded
upon divine right, but they are both equally hostile to selfgovernment, and the only means to resist the inroads of power
is, under the guidance of Providence
and a liberty-wedded
people, the same means which in so many cases have withstood the inroads of the barbarians, namely, the institution_
the self-sustaining and organic systems of laws.
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XXXIV.
OF

CAPITAL

CITIES.

WE have seen in how great a degree French centralism has
produced an incapacity for self-rule, according to one of the
most distinguished statesmen of France hersel£
This centralism, in conjunction with imperatorial
sovereignty, has produced some peculiar effects upon a nation so intelligent,
ardent, and wedded to system as the French are. Before I
conclude this treatise, therefore, I beg leave to offer a few
remarks, which naturally suggest themselves, in connection
with centralism and imperatorial sovereignty;
both so prominent at this moment in France.
Centralism has given to Paris an importance which no capital possesses in any other country.
The French themselves
often say Paris is France ; foreigners always say so ; and to
them as well as to those French people who desire to enjoy,
at one round, as much as possible of all that French civilization produces, this is, doubtless, very agreeable and instructive.
Paris is brilliant, as centralism frequently is; Paris naturally
flatters the vanity of the French;
Paris stands with many
people for France, because they see nothing of France but
Paris.
Centralization appears most imposing in Paris--in the
buildings,'in
demonstrations,
in rapidity of execution, and in
an _esthetical point of view. Upon a close examination
of
history, however, we shall find that it has been not only a
natural effect of centralism, but an object of all absolute rulers
over intelligent
races, to beautify the capital and raise its
activity to the highest point.
The effect is remarkable.
The
government of King Jerome, of Westphalia--now
again prince
of France--was
one of the most ruinous that has ever existed,
and yet long after the downfall of that ephemeral kingdom,
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z There are psychological processes which indicate suspicious intentions--the
adoption
of a new and scientifically sounding term for an old and common
offence, as I_.epudlatlou for declining to pay what is due ; and of my_tlfymg, highsounding ab_hLlctions in statesmanship.
The latter is carried to a degree, m the
following address of Napoleon, which is rare even in France.
Louis XIV., according to the present emperor of the French, the great representative of French
unity and glory, when he had ruined France by the building of Versailles, warned,
on his death-bed, his successor to beware of wars and of building.
There are so
many points of French pohtics tersely put in the speech of Napoleon IlL, when
in September of I857 he opened the Louvre, that its record may be considered a
historical document.
V_regive it therefore entire.
The ceremony of opening the Louvre was simple but imposing.
The ministers, marshals and generals, the senators and great functionaries, assembled in the
hall of the Louvre.
The emperor and empress arrived at two o'clock with a
vast retinue
The business began by the presentation of an address to the empelor from M. Fould, briefly describing the origin and completion of a work
which, begun in I852 and fimshed in I857 , unites the Louvre and the Tuileries.
The emperor next distributed the legion of honor to the professional men who
have distinguished themselves during the eIection of the building ; making some
commanders, some simple knights.
Having distributed all the honors, the emperor dehvered the following address :
" Gentlemen--I
congratulate
myself, with you, on the completion of the
Louvre.
I congratulate myself especially upon the causes which have rendered
it possible.
In fact, it is order, restored stability, and the ever-increasing
prosperity of the country, which have enabled me to complete this natmnal work.
I
call it so because the governments which have succeeded each other have made
it a point to do something towards the completion of the royal dwelling commenced by Francis I. and embelhshed by Henry II.
"Whence
this perseverance, and even this popularity, in the building of a
palace ? It is because the character of a people is reflected in its institutions as
in its customs, in the events that excite its enthusiasm as well as in the monuments which become the object of its chief interest.
Now Franca, monarchical
for so many centuries, which always beheld in the central power the representative of her grandeur and of her nationality, wished that the dwelling of the sovereign should be worthy of the country ; and the best means of responding to that
sentiment was to adorn that dwelling with the different masterpieces of human
intelligence.
" In the middle ages, the king dwelt in a fortress, bristling with defensive
works; but soon the progress of civilization superseded battlements,
and the
produce of letters, of the arts and sciences, took the place of weapons of war.
Thus the history of monuments
events.
"In

like manner

has also its philosophy

as it is remarkable

as well as the history of

that at the time of the first revolution,

th_
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cities and residences
of kings, and even of petty
princes, have in this respect the same effect which single large
fortunes
or single busy places have on the minds of the superficial, in point of political
economy.
They are palpable,
and
strike the mind, yet they prove nothing
of themselves.
There
is not a war, hbwever
ruinous,
that does not produce
gigantic
gains

for

some

bankers,

contractors,

and

able

speculators.

They are often pointed
out to prove that a certain war has not
been fatal to general
prosperity.
There
have never existed
greate'r fortunes
than those of some princely
Roman senators,
with their latifun&a,
in the very worst periods of the Roman
empire,

amidst

universal

ruin,

and when

the

country

was

fast

declining
to that state in which the tillers of the soil abandoned
their farms, because
unable
to pay the taxes, and in
which Italy. with the utmost exertion
of the government,
was
not able to raise an army against
invading
hordes.
Whenever
we shall have executed
our railway to the Pacific,
nothing
of it will be seen at one moment
eye, that
differs from the rails of any
vulgar

will be struck

far more

and by the physical
other road, and the

by a palace

at Versailles,

or a

committee of public welfare should have continued, without being aware of it,
the work of Lores XI., of Richelieu, of Lores XIV., giving the last blow to the
feuda! system, and carrying out the system of umty and centrahzation, the constant aim of monalchy--in hke manner is there not a great lesson to learn in
beholding the idea of Henry IV., of Louis XIII., of Louis XIV., of Louis XV.,
of Louis XVI., of Napoleon, as regards the Louvre, adopted by the ephemeral
power of x848 _ One of the first acts, in fact, of the provisional government, was
to decree the completion of the palace of our kings. So true is it that a nation
draws from its antecedents, as an individual derives from his education, ideas
which the passions of a moment do not succeed in destroying. When a moral
impulse is the consequence of the social condition of a country, it is handed
down through centuries, and through different forms of government, until the
object in view is attained.
"Thus the completion of the Louvre, towards which I thank you for your cooperation, given with so much zeal and skill, is not the caprice of a moment, but
is the realization of a plan conceived for the glory and kept ahve by the instinct
of the country for more than three hundred years."
In the evening some hundreds of persons engaged in the work--workingmen,
mists, men of letters, journahsts---were entertained at dinner by the minister of
state in a gallery of the Louvre. Of course the speaking was ultra-loyal.
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column
of Trajan ; unless, indeed,
in granite, at San Francisco,
with
and

another

at some

Atlantic

a pointing
the words,

city,

with

Pacific;
and even then the grandeur
perceived
by the physical
eye.'

hand were hewn
To the Atlantic,

the

words,

of the road

To

would

the

not be

We live in an age which has justly been called the age of
large cities. _ Populous
cities are indispensable
to civilization,
and even to liberty,
though
I own that one
we have yet to solve is, how to unite in large
degree of individual
liberty and order.
But

absorbing

to lavish
low state

cities,

cities

on which

of the problems
cities the highest

monarchs

are allowed

millions
of the national
wealth, always belong
of general
national
life, often to effete empires.

vast cities of Asia, Byzantium,
cities prove it.
On the other

imperial
Rome, and many
hand, it is an unfortunate

to a
The
other
state

of things in which one city rules supreme,
either by an overwhelming
population,
as Naples, or by concentration,
as Paris.
Constant
changes
of governments
seem
almost
inevitable,
whether
they are produced
by the people, as in the case of
Paris,

or by foreigners,

as was formerly

the ease

in Naples.

A comparison
between
Paris and London,
in this respect, is
instructive.
London,
far more populous,
has far less influence
than Paris;
and London,
incomparably
richer, is far less brilliant
than
Paris.
Monarchical
absolutism
and centralism
strike

the eye and

but it is brilliant
tutions.3

strive

to do so;

in history,

liberty

and must

is brilliant

be studied

indeed,

in her

insti-

• No one will charge the author, he trusts, with political iconoclasm, that has
read his chapter on monuments in his Political Ethics.
• The Age of Great Cities, or Modern Society viewed in its Relation to Intelligence, Morals and Religion, by Robert Vaughn, D.D., London, I843.
3 This manifests itself in all spheres. Paris leads in fashion, art, science
language, etc. England has her Oxford and Cambridge.
The title of Walker's Critical Pronouncing Dictionary has these word_ : _'Likewise Rule_ to be observed by the Natives of Scotland, Ireland and London, for
avoiding their respective Peculiarities," as indicating part of the contents. This
is strikingly English. The pronunciation and "peculiarities" of the Parisians,
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Great as the influence of Paris has been ever since the reign
of the Valois, it has steadily increased, and those who strove
for liberty were by no means behind the others in their worship of the capital.
This singular idolatry was actually acknowledged
by several resolutions of the representatives
of
the people, during the late repubhc.
The intense influence of Paris, together with the wide-spread
system of government, every single thread of which centres
in Paris, is such that, in I848 , the repubhc was literally telegraphed to the departments, and adopted without any resistance from any quarter, civil or military, which cannot be
explained by the often-avowed horror of the French at shedding French blood, since blood was readily shed to elevate
Louis Napoleon.
The same causes made it possible for the
republic, so readily and unanimously adopted, to be with equal
readiness changed by eight millions of votes into a monarchy.
It has already been admitted that centralism, by the very
fact that it concentrates great power, can produce many striking results which it is not in the power of governments on a
different principle to exhibit.
These effects please and often
popularize a government ; but there is another fact to be taken
into consideration.
Symmetry
is one of the elements of
humanity;
systematizing is one of man's constant actions.
It
captivates
and becomes dangerous,
if other elements and
activities equally important are neglected, or if it is carried
into spheres in which it ought not to prevail.
The regularity and consistent symmetry, together with the principle
of unity, which pervade the whole French government, charm
many a beholder, and afford pleasure not unlike that which
many persons derive from looking at a plan of a mathematically regular city, or upon gardens architectonically
trimmed.
even as they change from time to time,are the very standard of French pronunciation.
Similar
dictated
the

remarks

English

number

may

be made

in evm T sphere
court

of Germans

was

regarding

at the time
not

kept

when

fashionable,

there

for

some

the

court_.

Horace
and

was

useful

The

Walpole,
considered

practical

court

of Versailles

the whig,
end.

little

wrote

better

that

than

a
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is life, and wherever

deed, by agreement
but also by variety

we find life it is marked,

of principles
and harmony
of form and phenomenon,

in-

of development,
and by a subor-

dinate
exactness
of symmetry.
The centralist,
it might
be
said, mistakes lineal and angular
exactness,
formal symmetry,
and mathematical
proportions,
for harmonious
evolution
and
profuse vitality.
He prefers an
of Louis XIV. to an umbrageous

angular
grove.

garden

of the

times

Centralism,
and the desire to bring
everything
under the
influence
of government,
or to effect as far as possible
everything by government,
has fearfully increased
from the moment
that the imperatorial
absolutism
was declared : _ while, at the
same time,

a degree

of man-worship

makes
people at a distance
hyperbolical,
and, in many

has developed

itself, which

almost
stand aghast.
The same
cases, blasphemous
flattery, which

reminded
the observer,
in the times of Napoleon
I., of imperial
Rome, has been repeated
since.
No one who has attentively
followed
the events of our times stands in need of instances;
they

were

offered

by hundreds/and

of a character

that

would

According to the latest news, even the dead are under the control of government, not in the sense of Sydney Smith, by paying taxes, but no one can any
longer be buried in Paris except by a chartered company, standing under the
close inspection of the police department.
Churchmen and laymen, as is well known, vie with each other on such occasions. The blasphemous flattery offered by some dlgnitanes of the church to
Napoleon I. was revolting. We have seen the same when there seemed to be a
question who could bid highest in burning incense to the present new C_esar.
The Lord's Prayer was travestied. The following "proclamation" is taken from
the " Concorde de Seine et Olse," of October, 1.852, for the very reason that it
is not one of the worst :
"Town of Skvres.

Proclamation of the Em_Oire.

"Inhabitants--Paris, the healt of France, acclaimed on the IOth of May for its
emperor him whose divine mission is every day revealed in such a striking and
dazzling manner. At this moment it is the whole of France electrified which
salutes her savior, the elect of God, by this new title, which clothes him with
sovereign power: 'God wills it,' is repeated with one voice--'vox populi vox
Dei.' It is the marriage of France with the envoy of God, which is contracted
in the face of the universe, under the auspices of all the constituted bodies, and
of all the people. That union is sanctified by all the ministers of religion, and
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tory-worship

person appear as an innocent
blundering
over the fact that an infatuated
yet large
for the
after a
favorite
late one
leonic

first

time
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of the crowned

; but we cannot
part of a nation

so far as we know,

called

pass
have
ideas

man of action.
" Napoleonic
ideas"
has become
a
expression.
Not only newspapers
use this term--a
condemned
free-trade because
" free-trade
is no Napoidea"--but
men whom we have been accustomed
to

look upon with respect ' have
of us have heard of Christian

fallen into this infatuation.
All
ethics, Christian
ideas and sen-

tlments, but we have never heard of Carlovingian,
Frederician,
Julian, Alexandrian,
Gregorian
or Lutheran
ideas.
It is a submission
to a name, an individual--and
an individual,
too, be
it

observed,

which seems
self-respect.
Centralized

*_

who

distinguished

to indicate
governments

himself

a singular
can

want
effect

as

a man

of action,

of self-reliance
certain

brilliant

and
acts,

by all the princes of the church. These addresses, these petitions, and these
speeches, which are at this moment exchanging between the chief of the state
and France, ale the documents connected with that holy union; every one
wishes to sign them, as at the church he would sign the marriage*deed at which
he is present. Inhabitants of S_vres, as the interpreter of your sentiments, I
have prepared the deed which makes you take part in this great national movemerit. Two books are opened at the Mairie to receive your signatures: one of
them will be offmed in your presence to him whom I from this day designate
under the title of emperor. Let us hope that he will deign to accede to the
supplications which I shall address to him in your name, to return to the palace
of St. Cloud through our telritory, by tile gate of honor which we possess. The
other book, whmh I shall present for the signature of the prince, will remain in
your archives as a happy souvenir of this memorable epoch. Let all the population, w_thout d_stmctmn, come, therefore, and sign this document; it sets forth
that which is in your heart and in your will."
This document is accompanied by a formal proclamation, appropriately signed
-" M6nager, mayor."
Plain dealing, however, obliges us to remember, along with such extravagances
of foreigners, the repulsive flattery in which some individuals indulged when
Kossuth was among us. Nor must we wholly forget the language of certain daily
iournals at the time of General Jackson's administration, t_ut these were erratm
acts of individuals, and, however disgusting, were not officially received by
government.
•
z Mr. Cheval|er.
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but they are on this account seriously liable to fall into a
method of carrying on public affairs which, in the language
of stage managers, is significantly called starring, and which
has the serious inconvenience
of leading popular attention
from solid actions to that which dazzles, from wholesome
reality to mere brilliant ideas.
The elevation of Napoleon III. may be referred in a measure
to this error.
Huzzaing crowds are never substantial indications of any opinion, whether the crowds are voluntary or
subpoenaed. "Where are my enemies ?" said Charles II. when
he re-entered
London and passed through the crowd of his
subjects.
He had enough.
Prince de Ligne tells us that,
when Catharine travelled through Crimea, distant populations
were carried to the roadside of the imperial traveller, to wait
on her, in costumes delivered to them by the government, and
to personate the inhabitants of show villages which had been
erected in the background.
These sham villages are typical.
-" Still, we can believe that many persons rushed to see the
present emperor when he travelled through France, before he
made himself emperor, because they really believed that which
had been so often repeated--that
Louis Napoleon "had saved
society and civilization."
Now, this is exactly an idea which
belongs to the order that has been indicated.
It is in the first place founded upon the belief that if civilization perishes in France it is necessarily lost for the entire
world.
It would certainly produce a very serious shock ; but
the French idea of one leading nation is an anachronism.
It
belongs to ancient times ; the French easily fall into this error,
because Paris really leads France.
Civilization, however,
would not be wholly lost even for France, should Paris be
destroyed;
or, if it were so, what must we think of the whole
country ?
Secondly, those who assert that Napoleon III. saved society
mean, it must be supposed, that had he not taken the reins of
absolute power the socialists would have destroyed property,
industry, and individuality.
The fear which the socialists have inspired must have been
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very great, and doubtless the power in every individual of
doing mischief is immense, compared to that of doing good.
Even an insect can cause a leak to a man-of-war;
but to say
that a single man--such a man, and by such means--has
been
the savior of society, is at once so monstrous an exaggeration,
_and such an avowal of inability to act, and want of self-reliance, that this hyperbole, if it be not altogether
an error,
would have led to no such results with any nation less accustomed to centralism, absolutism, and an absorbing
government.
These were necessary to make a nation so rapidly,
and apparently with so much good-humor, bend to all the
exorbitant
and insulting demands of absolutism, to which,
unfortunately, at this moment the French nation seems to bow
with a peculiar grace.
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CHAPTER
VOX

POPULI

XXXV.
VOX

DEI.

THE maxim Vox Populi Vox Dei is so closely connected
with the subjects which we have been examining, and it is so
often quoted on grave political occasions, that it appears to
me proper to conclude this work with an inquiry into the
validity of this stately saying.
Its poetic boldness and epigrammatic finish, its Latin and lapidary formulation, and its
apparent connection
of a patriotic love of the people with
religious fervor, give it an air of authority and almost of sacredness. Yet history, as well as our own times, shows us that
everything depends upon the question who are "the people,"
and that even if we have fairly ascertained the legitimate sense
of this great yet abused term, we frequently find that their
voice is anything rather than the voice of God.
If the term people is used for a clamoring crowd, which is
not even a constituted part of an organic whole, we would be
still more fatally misled by taking the clamor for the voice of
the deity. We shall arrive, then, at this conclusion, that in no
case can we use the maxim as a test, for, even if we call the
people's voice the voice of God in those cases in which the
people demand that which is right, we must first know that
they do so before we could call it the voice of God. It is no
guiding authority;
it can sanction nothing.
"The chief priests, and the rulers, and the people," cried
out all at once, "Crucify him, crucify him !''z Were then "the
rulers and the people" not the populus ? But their vome was
assuredly not the vox Dei in this case. If populus means the
* St. Luke,

xxiii.
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constituted people speaking through the organs and in the
forms of law, the case of Socrates arises at once in our mind.
It was the people of Athens,
_eaking by their constituted
authorities, that bade him drink the hemlock ; yet it would be
blasphemy to say that it was the voice of God that spoke in
this case through the mouth of the Athenians.
Was it the
voice of the people, and, through it, the voice of God, which
demanded the sway of the guillotine in the first French revolution?
Or was it the voice of God which made itself heard
in 1848, when all punishment of death for political offences
was abolished in France?
Or is it the voice of God which
through "the elect one of the people" demanded the re-establishment of capital punishment
for high political offences?
Or is it the voice of God that used so indefinite a term in law
as that of political offences ?
There are, indeed, periods in history in which, centuries
after, it would seem as if an impulse from on high had been
given to whole masses, or to the leading minds of leading
classes, in order to bring about some comprehensive changes.
That remarkable age of maritime discovery which has influenced the whole succeeding history of civilization and the
entire progress of our kind, would seem at first glance, and to
many, even after a careful study of all its elements, to have
received its motion and action from a breath not of human
breathing.
No person, however, living at that period would
have been authorized to call the wide-spread love of maritime
adventure
the voice of God, merely because it was widely
diffused.
Impulsive movements of greater extent and intensity have been movements
of error, passion, and crime. It
must be observed that the thorough
historian often acts in
these cases as the natural philosopher who finds connection,
causes and effects, where former ages thought they recognized direct and detached manifestations or interpositions of a
superior power, and not fhe greater attribute of variety under
eternal laws and unchanging principles.
When the whole of Europe was animated by one united
longing to conquer the Holy Land, it appeared undoubtedly to
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the crusaders
that the voice of the people
God.
It seemed,
indeed,
as if an afflatus

was the voice of
numinis
breathed

over the European
lands.
Those, however,
who now believe
that the crusades
were a great
injury to Europe--and
there
are such--do
not perceive the voice of God in this vast movement.
They will perhaps
maintain
that it was not the people
who felt this surprising
unceasin K petty feuds
which
prises,

impulse, but the chivalry,
had developed
a martial

began to lack food, and thus engaged
stimulated
by the highly
sacerdotal

who by their
restlessness

in distant
character

enterwhich

pervaded
that age.
To find out, then, whether
it was the vox
populi, would first require
to find out whether
it was the vox
Dei, and, consequently,
we are no better off with the maxim
than without
it.'
I am under the impression
into use in the middle ages,

that the famous maxim
at a contested
episcopal

first came
election,"

x Sir Wm. Hamilton begins the third paragraph, page 770, of The Works of
Thomas Reid on the Umversality of the Philosophy of Common Sense, in this
way :
" I.--Hesiod thus terminates his Works and Days :
¢b_lltrl
6'olJrtC_r(qtlrav?tTr6)_vrat_]vrwa zroZTm_
Aao_(Prltzt(ovat.Oebqv_ "rtfkar_,_a_avrC?.
"The Word proclaimed by the concordant voice
Of mankind fails not; for in Man speaks God."
"Hence the adage ?--Vox Populi, vox Dei."
It is well the learned sage added the query, for, historically at least, the V. P.
"V.D. certainly does not come from Hesiod.
2 For many years I was under the impression that I had found this fact when
studying the times of Abelard ; but I must confess that all my attempts to recover
it, when I came to write on this _ubject, have been fruitless. Sanderson, whom
Mr. Hallam calls the most distinguished English casuist, treats of the maxim in
his work De Conscientia. I copy from the London Notes and Queries, Nov. I9,
1853, the following passage, which was elicited by the preceding portion of this
note :
"The earliest known instances of the use of the saying are, by William of
Malme_bury, who, _peaking of Odo yielding his consent to be Archbishop of
Cantelbury, A.D.920, says, Recogitans illud Proverbium, ' Vox Poibuli, vox .Dei;'
and by Walter Reynolds, Archbishop of Canterbury, who, as we learn frona
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when the people, by apparent
acclamation,
having
person, another
aspirant
believed he had a better

elected one
right to the

episcopate
on different grounds
or a different
popular acclamation.
That the maxim has a decidedly
medieval
character
no
one familiar with that age will doubt.
The middle ages are,
indeed, characterized
by the fact that all Europe
was parcelled
out, not in states, but under a political system of graduated
and
encapsulated
allegiance;
a sphere with its many

but where
ramifications,

this system failed to reach
the same age bore a con-

clamatory
character,
especially
in the earliest times.
king was elected it was by conclamation.
The earliest
of Rome
were elected
or confirmed
by conclamation

When a
bishops
of the

Roman
people.
Elections
by conclamation
always indicate a
rude or deficiently
organized
state of things;
and it is the
same

whether

this want

of organization

be the effect

of primi-

tive rudeness
or of relapse.
Now the maxim we are considering has a strongly
conclamatory
character,
and to apply it to
our modern
affairs is degrading
rather than elevating
them.
How shall we ascertain,
in modern times, whether
anything
be the voice of the people ? and next, whether
that
the voice of God, so that it may command
respect ?
less we can do this, the whole

maxim

a poetic
no rule,

the opinion

Is

sentence
expressing
no canon.

it unanimity

Unanimity
But even

that

indicates

amounts

the

voice be
For, un-

to no more

than

of an individual,

but

voice

of the

people?

in this case can mean only a very large majority
unarrimity
itself is far from indicating
the voice of

God.
Unanimity
is commanding
only
digested
and organic
public opinion,
perfectly
well that it may be erroneous
the voice of God, but simply the best
and sinful men at the time are able to

when it is the result of
and even then, we know
and consequently
not
opinion at which erring
arrive.

Walsingham, took it as his text for the sermon which he preached when Edward
III. was called to the throne from which the people had pulled down Edward II
The
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Mr. Say informs us that when the first cotton manufactures
were introduced into France, petitions from all the incorporated large towns, from merchants and silk-weavers, were sent
to Paris, clamoring
in vehement terms against the "ungodly
calico prints."
Rouen, now the busiest of all the French cotton manufacturing
places, was among the foremost, and the
petition of the united three corporations
of Amiens ended
thus: "To conclude, it is enough for the eternal prohibition
of the use of printed calicoes, that the whole kingdom is chilled
with horror at the news of their proposed toleration.
Vox
populi vox Dei."
This might well be considered as sufficient
to prevent every reflecting man from using the maxim.
We
now know that the cotton tissue has become one of the greatest blessings of our race, giving comfort, health, and respectability to entire masses of men formerly doomed to tatters,
filth, and its fearful concomitants,
typhus and vice, and we
know too that cotton manufacture is one of the most lucrative
branches of French industry.
Unanimity of itself proves nothing worth being proved for
our purpose.
In considering unanimity, the first subject that
presents itself to us is that remarkable
phenomenon
called
Fashion--a
phenomenon wellnigh calculated to baffle the most
searching mind, and which has never received the attention it
deserves at the hands of the philosopher, in every point of view,
whether psychological, moral, economical, or political. Unassisted by any public power, I by the leading minds of the age,
by religion, literature, or any concerted action, it nevertheless
rules with unbending authority, often in spite of health, comfort, and taste, and it exacts tributes such as no sultan or legislature can levy. While it often spreads ruin among producers
and consumers, it is always sure to reach the most absolute
czar and subject his taste.
Though the head may wear a
crown, Fashion puts her shears to its hair, if she has a mind
to do so. Far more powerful than international
law, which
z It may, however,be mentioned,as a historical fact, that even fashionhas
been _hrewdlydrawn within the sphere of public action and influence,by the
EmperorNapoleon III., through h_sgracefulempress.
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only rules between nations, she brings innumerable
nations
into one fold, and that frequently the fold of acknowledged
folly. How can we explain this stupendous phenomenon ? It
is not necessary to do so here.
The fact, however, must be
acknowledged.
It is the most remarkable
instance of unanimity, but will any one say that Fashion is a vox Dei ? The
very question would be irreverent were it not candidly made
in a philosophical spirit.
Nor is the dominion of fashion restricted tc dress and furniture, nor to the palate and minor intercourse.
Bitter as the
remark may sound, it is nevertheless true that there are countries void of institutions, where a periodical on political fashions
might be published, with the same variety of matter as the
Petit Courrier des Dames.
There was a fearful unanimity all over Europe in the sanguinary and protracted
period of witch-trials, joined in by
churchmen and laymen, Protestant and Catholic, Teuton, Celt,
and Sclavonic, learned and illiterate.
If the fallacious and
in some respects absurd "Quod ab omnibus, semper, ubique,"
ever seemed to find an application, it was in the wltch-trial
from the earliest ages of history, and in all countries down to
the time when very gradually it ceased to be ab omnibus,
semper, ubique. But was Sprenger's sad Malleus Maleficarum
on that account the voice of God ? * What fearful fanaticisms
' It has been calculated

that several mlllions of human beings have been sacri-

ficed by witch-trials in modern times. [!] An article in the Westminster Review,
January, 1859 , shows that the behef in witches is yet causing occasional disorder
and crime m England.
Indeed, if the famous Quod omnibu% etc., could ever
be applied to any subject, it is to this. It has existed and still exists in all the
coiners of the earth, and with tribes wholly insulated.
There has been always
whlppmg in the armies, until Always ceased ; there was always slaver 3, until It
ceased ; a multitude of gods was always worshipped;
ghosts were always believed in ; oracles were always believed in ; to take interest from the borrower
was always declared a crime; it was always believed that the earth is flat or
that the sun moves; it was always believed that Jews poisoned the wells, or that
some general distemper whose causes could not be explained arose from poiSoned wells; people always believed that governments must answer for famines;
gold was always believed to have some mysterious power, physical as well as
psychological;
the stars were always believed to influence the character of indi-
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have not swept over whole countries with deplorable unanimity!
The Romans were unanimous-enough
when they
slaughtered the worshippers
of that God whose authority is
invoked to dignify the voice of men in the fallacious maxim.
If the voice of the people were the voice of God, the voice
of the people ought not only to be unchangeable, but there
ought to be one people only.
Two nations frequently clamor
for war, and both, under the motto Vox populi vox Dei, draw
the sword against _ach other.
A remarkable
degree of unanimity prevails in all those
periods of excited commercial speculation, such as the Mississippi scheme in France, the South Sea scheme in England,
the railway mania we have seen in the same country, or the
commercial madness in our land some fifteen years ago.
If We carefully view the subject of unanimity, we shall find
that in the cases in which vast action takes place by impelled
masses--and
it is in these cases that the maxim is invoked-error is as frequently the basis as truth.
It is panic, fanaticism, revenge, lust of gain, and hatred of races that produce
most of the sudden and comprehensive impulses. Truth travels
viduals; kings were always believed to have a peculiar healing power; it was
always believed that wealth consists in money, and that therefore as one country
gets rich others must needs get poorer, or that in the same degree as one man
increases his wealth so he deprives others of it ; it wa_ always believed that the
security of the state requires the masses to be ground down ; it was always believed that the eastern continent was all the land of the earth, and the suspicion
that there might be another continent was even declared heretical ; it was always
believed that great cleanhne_s was not eonduclve to the health of children; it
was always believed that mdtcted persons ought to be tortured, if they would
no'_ confess otherwise ; it was always believed that persons accused of treason or
witchcraft ought not, on account of the "heinousness
of their crimes," to have
that protection which was granted to other indicted prisoners--until
the Always
and Everywhere ceased.
These errors, most of which have caused commotions,
risings, and bloodshed, were certainly the opinion of the people ; they were the
opinion of our whole race, but assuredly not the vox Dei.
Wherever a Semper et ubique exists, such as it is, and if not artificially produced, there must be some adequate reason for it, but it need not be a good one,
or founded in truth.
When the semper et ubique is urged, in order to prove a
thing, it has already ceased to be semper, etc. On the other hand, the maxim
ought indeed to prevail unless there is good reason for the contrary opinion.
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Indeed, all essential progress is typified in the twelve
men that fallowed Christ.
The voice of God was not

then the voice of the people.
What the ancients said of the
avenging gods, that they are shod with wool/is true of great
ideas in history.
They approach softly.
Great truths always
dwell a long time with small minorities, and the real voice of
God is often that which rises above the masses, not that which
follows them.
But the difficulty of fixing the meaning of this saying is not
restricted to that of ascertaining what is the voice of God. It
is equally difficult to find out what is the voice of the people.
If by the voice of the people be meant, as was stated before,
the organically evolved opinion of a people, we do not stand
in need of the saying.
We know we ought to obey the laws of
the land. If by the voice of the people be meant the result
of universal suffrage without institutions, and especially in a
large country with a powerful executive, not permitting even
preparatory discussion, it is an empty phrase; it is deception,
or it may be the effect of vehement yet transitory excitement,
or of a political fashion.
The same is true when the clamoring expression
of many is taken for the voice of the whole
people. _
In politics, as in other spheres, it is never the loudest who
are the wisest, though they are those who are heard and whom
flatterers pretend to treat as the people and as the utterers of
the voice of God. Governments
frequently rule nations as
some of the French theatres are ruled.
Paid applauders,
called claqueurs, force many a piece through a long series of
performances;
and it is these very governments
of claqueurs
that resort most frequently to the Vox populi vox Dei. Yet
Mademoiselle
Mars, one of the most distinguished
French
actresses that have ever played, was in the habit of saying,
How much better we would play if we cared less for applause !
xDii laneos habeut pedes.
s The doetrineVox PopuliVox Dei, is capableof development. In November, x857, some female,addressinga crowdin tile cityof New York, said-"The
voiceof the working-menis the voice of God.
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Another instance, showing that no dependence can be placed
upon the maxim, is that of proverbs.
They are doubtless the
voice of the people, and many of them contain much wisdom,
but there are also many in favor of our worst passions and
meanest dispositions.
The following rhymes are given by Trench in his Lessons
in Proverbs, as "of an old poet :"
"The people'svoicethe voice of God we call ;
And what are Proverbsbut the people'svoice,
Coinedfirstand currentmade by publicchoice?
Then sure they musthave weight and truth withal."z
A very large class of proverbs is directed against peasants
and the laboring classes ; against women, lawyers, physicians
--indeed, against all the staple topics of former satire.
Whoever wishes to give great importance to a general movement, or sincerely believes it to be truly noble, calls it the
voice of God. Pope Plus IX., in his proclamation of the 3oth
of March, 1848, says, in speaking of the general and enthusiastic movement of the Italians for Italy and Independence:
"Woe to him who does not discern the Vox Dei in this blast,"
etc. It cannot be supposed that the pope now considers that
blast to have been the Vox Dei.
Sometimes the maxim is doubtless used in good faith, as
the French at times use, without reserve, that favorite expression of theirs: The instinct of the masses; but generally, I
think, Vox populi vo× Dei is used either hypocritically
or
when people have misgivings that all may not be right, pretty
much in the same manner as persons say that an argument is
unanswerable, when they have a strong foreboding that it may
be found very answerable.
• Which mightlead to this syllogism:
Vox PopuliVox Dei.
Proverbsare the voiceof the people,
Hence proverbsare the voiceof God;
There are'manywicked proverbs,
Ergo, etc. etc.
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frequently as after the second of December, yet there are
unquestionably
thousands
in that country who would find
their religious convictions
much bewildered,
if they were
obliged to believe that it was the voice of God which spoke
through ballot boxes under the management
of the most
centralized executive in existence;
and that the voice of the
Deity requires a thousand intrigues among men for its utter_/nce.
The doctrine Vox populi vox Dei is essentially unrepublican, as the doctrine that the people may do what they list
under the constitution, above the constitution, and against the
constitution,
is an open avowal of disbelief in self-government.
the

The true friend of freedom does not wish to be insulted
supposition
that he believes each human individual

by
an

erring man, and that nevertheless the united clamor of erring
men has a character of divinity about it; nor does he desire to
be told that the voice of the people, though legitimately and
institutionally
proclaimed and justly commanding respect and
obedience, is divine on that account.
He knows that the majority may err, and that he has the right and often the duty
to use his whole energy to convince them of their error, and
lawfully to bring about a different set of laws. The true and
stanch republican wants liberty, but no deification either of
himself or others;
he wants a firmly built self-government
and noble institutions, but no absolutism of any sort--none
to practise on others, and none to be practised on himsel£
He
is too proud for the Vox populi vox Dei. He wants no divine
right Df the people, for he knows very well that it means
• nothing but the despotic power of insinuating
leaders.
He
wants the real rule of the people, that is, the institutionally
organized country, which distinguishes it from the mere mob.
For a mob is an unorganic multitude, with a general impulse
of action.'
Woe to the country in which political hypocrisy
• The subjectof Mobshas been enlarged upon in the PoliticalEthics.
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first calls the people almighf-y, then teaches that the-voice of
the people is divine, then pretends to take a mere clamor for
the true voice of the people, and lastly gets up the desired
clamor. The consequences are fearful, and invariably unfitting
for liberty.
Whatever
meaning men may choose, then, to give to Vox
populi vox Dei, in other spheres, or, if applied to the long
tenor of the history of a people, in active politics and in the
province of practical liberty, it either implies political levity,
which is one of the most mordant corrosives of liberty, or
else it is a political heresy, as much so as Vox regis vox Dei
would be. If it be meant to convey the idea that the people
can do no wrong, it is as grievous an untruth as would be conveyed by the maxim, the king can do no wrong, if it really
were meant to be tak_ally.
However indistin_aning
of the maxim may be, the
idea intended to be _d,
and the imposing character of
the saying, have, nevet_II_s,
contributed to produce in some
countries a general inability to remain in the opposition--that
necessary element of civil liberty.
A degree of shame seems
there to be attached to a person that does not swim with the
broad stream.
No matter what flagrant contradictions
may
take place, or however sudden the changes may be, there
seems to exist in every one a feeling of discomfort until he '
has joined the general current.
To differ from the dominant
party or the ruling majority appears almost like daring to
contend with a deity, or a mysterious yet irrevocable destiny.
To dissent is deemed to be malcontent;
it seems more than
rebellious, it seems traitorous ; and this feeling becomes ultimately so general that it seizes the dissenting
individuals
themselves.
They become ashamed, and mingle with the rest.
Individuality
is destroyed, manly character degenerates, and
the salutary effect of parties is forfeited.
He that clings to his
conviction is put in ban as unnational, and as an enemy to the
people.
Then arises a man of personal popularity.
He ruins
the institutions; he bears down everything before him; yet he
receives the popular acclaim, and, the voice of the people
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* The Paris journal, Le Pays, informed the public, at the time the present empire was estabhshed, that it had been raised to the dignity of an official paper to
the imperial government.
The announcement is made in that proclamatory and
sententious style so much rehshed by the French, and in one of the paragraphs,
standing by itself, it offers, with a naivet6 which surpasses anything the writer
can remember, this comforting assurance :
" In approaching power more closely, we shall not cease to have opinions."
The facts that it is the "journal of the empire," that the whole article is short,
that every sentence seems to be well weighed by the editor, a winter of note,
and that the declaration was made on a very important occasion, give to the
whole a character which entitles us to take it as something more than a passing
newspaper sentence.
When the maxim Vox popuh vox Dei prevails, and governments
change in
rapid succession, it is a necessary result that there are hosts of turncoats.
The
French published
ticians, consisting

,

m 1826, or thereabouts, a bitter satire on this held
of a work called Dlctlonnabe des Girouettes--literally

of politrans-

lated, Dictionary of Weathercocks;
but Anghcized,
Dictionary of Turncoats.
The names which headed the biographies ii'l the book were succeeded by a
number of symbohcal weathercocks
equal to the number of pohtical somersets
of which the respective persons could boast.
There was a fearful row of hieroglyptncal vanes after some names.
But in reading this droll and bitter account
relating

to a foreign nation, let us not forget St. Luke, vi. 4r.
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APPENDIX
A PAPER

1.

ON ELECTIONS, ELECTION STATISTICS,AND
VOTES OF YES OR NO.

GENERAL

CONSCIENTIOUS and well-informed
men may possibly differ in
opinion as to the quesnon whether Cromwell was at any time the
freely accepted ruler of the English people ; whether he was gladly
supported
by the people at large and readily acquiesced in by a
small minority ; whether he imposed himself upon the country by
the army and allayed opposition
by the wisdonl of his statesmanship;
or whether he chiefly ruled by armed fanaticism.
But it
may be asserted w_thout hesitation, that thei'e is neither Englishman nor American, substantially
acquainted
with elections, whose
judgment
on this subject could be influenced
in any degree, one
way or the other, were he informed
that Cromwell had received
an overwhelming
majority of votes all over England
confirming
him in his absolutism, after he had passed his famous ordinance
of
1655 , by which he divided the British territory into twelve districts,
each presided over by a major-general
with absolute power over
the inhabitants,
all existing laws to the contrary notwithstanding.
There is not an American
or Englishman,
I think, who believes
that such a confirmatory
vote could have added to his right, or that,
had such an event taken place, it could have kept Richard Cromwell on the protector's
throne, or retarded
the return of Charles
the Second, a single day.
And the larger the majority for Cromwell should have been, the more we would now consider it as a
proof of the activity exerted by the major-generals,
both in pressing and compressing, but no one of us would connect it in any way
with a presumed popularity of Cromwell, or consider it as an index
of the opinion which the people at large entertained
of his repeated
making and unmaking of parliaments.
A real or pretended
result of such ex post facto votes may have
a certain proclamatory
value ; it may be convenient to point to it
4t3

414

oN

C2VZL LIBERTY

and decline all farther discussion ; "The
People's Elect"
may be
a welcome formula for ribboned orators, expectant poets, or timeserving editors i but there is no intrinsic value in it. Votes of this
sort have no meaning for the historian, at least so far as the subject
voted on is concerned,
and they have a melancholy meaning for
the contemporary
patriot.
There seems to be a Nemesis eagerly
watching these votes, and each time proving, by events succeeding
shortly after, how hollow they were at the time.
An election, z which takes place to pass judgment on a series of
acts of a person, or to decide on the adoption
or rejection of a
fundamental
law, can have no value whatever,
if the following
conditions are not fulfilled :
_. The question must have been fairly before the people for a
period sufficiently long to discuss the matter thoroughly,
and under
circumstances
to allow a free discussion.
Neither the police restrictions of government,
nor the riotous procedures of mobs, nor
the tyranny of associations
ought to prevent the formation of a
well-sifted and duly modified average pubhc opinion.
The liberty
of the press, therefore,
is a conditio sine qua non.
If thls be not
the case, a mere general opinion of the moment, a panic on the
one hand, or a maddened gratitude,
for real or Imaginary benefits,
of a multitude
excited for the day or the period, may hastily and
unrighteously
settle the fate of generations
to come, and passion,
fear, or vain glory may decide thatwhich
ought to be settled by the
largest and freest exchange of opinions and the broadest reciprocal
modification
of interests.
It requires t'lme for a great subject to
present itself in all the aspects in which it ought to be viewed and
examined, and for a great public opinion to form itself--the
more
time, the vaster the subject.
All the laws regulating the formation
of opinion in the individual apply with greater force to the formation of public opinion.
It is especially

necessary

that

the army

be in abeyance,

as it

were, with reference
to all subjects and movements
appertaining
to the question at issue.
The English law requires the removal
of the garrison
from every place where a common
election for
parliament
is going on.
Much more necessary is the total neutrality of the army in an election of the sort of which we now treat.
• There is no other term in our language, although it is obvious that these processes cannot be properlycalled elections. Votings would be more correct.
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_. The election must be carried on by well-organized
election
institutions,
extending
over small districts,
because in that case
alone can a really general voting be secured.
3" All elections must be superintended
by election judges and
officers independent
of the executive
or any other organized
or
unorganized
power of government.
The indecency as well as the
absurdity and Immorality of government
recommending
what is to
be voted ought never to be permitted.
4- The election returns ought to be made so that they are not
subject to any falsification.
They must not be fingered by the
government
officers.
This is especially important
if the country
labors undcr a stnngent
centralism
in which every civil officer
avowedly acknowledges,
and is, according to command, bound to
acknowledge,
no principle or law above the direct command of his
immediate superior ; in which the host of executive, administrative,
police and semi-military
officers form a compact body receiving its
impulse of action exclusively from one centre ; in which publicity
is no pervading element of acts relating to the public interest ; and
in which no habits have yet been formed nor customs settled concerning the whole comprehensive
election business.
5. He, or that power, which passes under judgment, ought to be
in a position that, should the judgment turn against him, he can be
beheved to abide by the judgment.
If not, the whole is nothing
but a farce.
6. There must be really two things to choose between.
If this
is not the case, the whole procedure amounts to no more than what
we familiarly call " Hobson's choice,"
on a gigantic scale.
If there be any reader who should object to this rule that, since
we speak of elections, it is evident that there must be two things
at least to select from, and that therefore this rule borders on the
ridiculous,
I would only say that history shows people have not
always adopted it.
There may be something
ridiculous
somewhere, but it is not in the rule.
It would be ridiculous
to lay
down the rule that, if people invite others to dinner, there ought
to be something to eat, only so long as invitations to empty tables
are assumed not actually to have taken place.
7. The power claiming the apparent judgment ought not to have
committed a criminal act, and then, as the law expresses it, insist
on deriving benefit from its own wrong.
Nor ought he, who pre-
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tends to present himself for judgment, stand in the position of a
trustee, disputing the validity of the power by which nevertheless
he has acted, and under which he has accepted benefits.
This is a
common rule in all law, because it is common sense, and it is for
the same reason a sound rule in politics."
In addition to these rules, I may remind the reader of a fundamental truth concerning
all elections and votes--a truth which is
simply prescribed by common sense, and yet has often been set
aside.
A majority having voted for a subject is of no earthly value,
unless the subject be of such a character that there can be, at the
time, a public opinion about it.
If there were, in a company of
men, different opinions as to the time of the day, we cannot solve
the difficulty by putting the question : " All who are in favor of its
being now six o'clock will say Aye ; those who are of the contrary
opinion will say No." _ No majority of ever so vast a country can
decide for me the chloroform
question, or whether Captain Ericsson's steam generator be or be not practical.
And no majority, no
matter how overwhelming,
can be worth anything if there be not,
in addition to a proper apparatus
of evolving public opinion, of
which we have spoken already, also one by which the true majority
can be ascertained.
It is an utter and constantly
recurring error
into which those that are unacquainted
with the nature and the
economy of liberty fall, to believe that what liberty requires is the
ascertainment
of incoherent
votes on every question sprung upon
society separately and incoherently.
A French paper recently said
that under certain circumstances
the emperor Napoleon the Third
would put the question of war to the universal
suffrage of France.
Of course I do not believe in the possibility of such an act, but I
have mentioned
the statement
as an illustration.
How can the
French

people

at large

decide

on a question

of war or peace,

t This has been well pointed
out in the case of Louis
A. P. Butler,
United
States senator for South Carolina.

Napoleon,

by the

if

Hon.

In the time of the late French so-called republic, it occurred in the little commune Saint-Andr6 (department of Nord) that in a new church one of three
altars remained without a patron saint. There were three candidates : St. Joseph,
St. Roch, and St. Cecilia. The priest believed that the question had best be left
to the people.
carried

All

the election

voted,

even

by a majority

women

and

of seventeen

children
votes.

of

discretion.

The

St. Cecilia

old Icetanders

some-

times decided by vote whether Christ or the old gods should be worshipped.
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France cannot debate the matter, cannot reflect on it? and what
can a majority of votes on so grave a question mean, when the whole
management
of the vote, from first to last, is in the hands of that
strongly concentrated
government
which puts the question ?
I return to the seven requisites which I have pointed out.
If any one of these conditions be omitted, the whole election or
voting is vitiated, and can in no way be depended
upon.
It will
go with every experienced and truthful citizen, and pass with every
serious historian,
for nothing
more than, possibly,
for skilfully
arranged
deceptions
of the unwary and very inexperienced.
It is
a questlon, indeed, whether these conditions can be frequently fulfilled, and whether it be possible in the nature of things to fulfil
them at all, or any of fhem, in uninstitutional
countries--in
large
countries
enmeshed like a huge being by the close net-work of a
bureaucratic
mandarinism.
They must, then, be resorted
to as
rarely as possible.
In strictly organized
police governments
they
have no value, except for the very purpose of deceiving, or of giving an apparently more firmly-based
fulcrum for the lever of the "
power already existing.
Every one of my readers will agree with the necessity of the
condition which has been stated as the first.
There is the greatest
difference
between an accidental
or momentary
general opinion,
and an organically-produced,
well-settled
public
opinion--the
same difference
which exists between a "decree
of acclamation,"
as those decrees in the first French revolution were called, which
were proposed and forthwith
adopted by a burst of feeling or a
clamor of passions, and an extensive law which has first been discussed and rediscussed, called for and assailed in papers, pamphlets,
meetings, and institutions,
and then, after long and patient debate,
passed through the entire sifting and purposely retarding,
repetitionary, and revisionary parliamentary
process.
Real public opinion
on public matters of a truly free people under an institutional
government is generally the wisest master to which the freeman can
bow; general opinion is worth nothing
as a political truth.
It
may be correct ; it may be vicious, as a thousand rumors show,
and public rumor is general opinion.
This subject of public and
merely general opinion has been largely discussed in the Political
Ethics.
When

Cromwell

had

dissolved

parliament,
27

and

even dissolved
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the famous council of state, in spite of Bradshaw's
opposition,
we
are informed that addresses of gratulation
and thanks reached him
from all parts of England, just as they were crowded upon L. N.
Bonaparte after the second of December,
I851.
We cannot judge
whether they expressed the opinion of the majority;
for in politics,
as in common life, it is the noisy that are heard and make themselves observed, while the majority and more substantial people are
silent and overlooked ; but, for argument's
sake, we will grant that
those addresses to Cromwell expressed the opinions,
the views, the
feelings of the majority of the nation at the moment.
Even in
this case they expressed nothing more than the existing general
feeling, not the public opinion of England,
as successive events
very soon proved.
To seize upon loud and demonstrative
general opinion and feeling of a part of the people, while compressing
the public opinion
of the whole, is a frequent means of successful tyranny.
It was
the way the first French convention frequently managed things, and
Danton knew it well.
He acknowledged
it.
As to the second and subsequent
conditions
which have been
enumerated,
the following
observations
may prove of interest.
Numerous and extensive inquiries,
referring to *the United States
as well as to Europe, and some of which I propose to give to the
reader, have proved to me certain instructive
facts relating to the
statistics of popular elections.
I do not treat in this paper of the
voting in assemblies of trustees, of representatives
or boards.
I must also remark that I shall always use the term election for
direct elections, in which the voter votes directly upon the question at issue, and not for a person who will have the ultimate right
of the direct vote; either for a person or on a measure.
The
election of our presidents
was intended
to be a double election,
and in form it continues to be such ; for we elect electors.
But it
is well known that the election has long since become virtually a
direct one, so far as the individual votes express the desire of the
voters, because the persons voted for as electors declare beforehand
for whom they shall vote in case they are made electors,
and
after being elected electors they do not become members of a deliberative body in which the question of the presidential
election is
discussed.'
• This knowledge of the vote which an elector will give does of course not
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Where the double election is introduced as an active principle,
it deprives elections of much, and often of all, interest, and is frequently resorted to for this very purpose, by governments
which
do not feel sufficiently strong to refuse the claims of the people to
a share in the government,
yet desire to defeat the reality of such
a share.
The following, then, are the positions which experience
seems
fully to bear out:
The more exclusive the privilege of voting
is, the smaller is
the ratio of qualified voters who abstain
from voting;
and the
largest number of abstinents
occurs where universal
suffrage is
freely left to itself, and not interfered with by the executive.
The smaller the number of qualified voters, the smaller is also
the ratio of abstinents.
So soon as the number of qualified voters exceeds five or six
hundred,
the number of abstinents will be at least twenty-five
per
centum.
The larger the number of qualified voters, voting upon the same
question or persons, and under one and the same electoral system,
the larger is also the ratio of abstinents.
The larger the area over which one and the same election or
voting extends, the larger is the proportion
of abstainers.
affect the result. Each elector represents a majority and a minority, but his vote
can only be cast for one candidate. Nevertheless, that which is called the popular vote indicates a proportionbetween the presidential candidates very different
from that which appears from the official votes of the electors. For instance,
the popular vote at the last prcsidcmtialelection stood :
For Pierce .
" Scott ......
" Hale .
•
and the votes of the electors stood
For Pierce .
" Scott .
So that the popular vote stood :
Pierce to Scott as I32 to IOO.
But the votes of the electors :
Pierce to Scott as 6o 5 to 1oo.

.

,.

•

1,5o4,471
1,283,I74
148,851
254
42

Such men as Benton, McDuffie, Calhoun, Huger, Pickens, of N. Carolina_
have recorded their opinion in favor of giving the election of the president to
the people.
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When there are three fairly supported candidates, the total num.
her of votes polled is larger than when there are but two candidates,
all other things being equal.
The whole number of polled votes, compared to the number of
qualified voters, does not necessarily indicate the interest a community may take in a measure or person. Whenever people feel
perfectly sure of the issue, there are many who abstain because
their votes will not defeat the opponent ; and many others abstain,
because their candidate will be elected at any rate.
If the number of qualified voters (voting exactly upon the same
question or person) exceeds several thousands, one-half of it is
generally a fair number for the actual voters ; two-thirds show an
animated state of things, and three-fourths are evidence of great
excitement.
It will be observed that the words: Voting exactly
upon the same question or person--are a necessary qualification of
these positions.
Although an election all over England may turn
upon free trade or protection, yet, if it be a parliamentary election,
so that these questions appear only represented in the respective
candidates, it is clear that this would not be an election extending
o;¢er the area of England, in the sense in which the term is taken
here, or in which we take it when we speak of our presidential
election.
Voting upon men generally draws out more votes than voting
upon measures themselves.
Popular votes upon measures to be expressed by yes or no are
wholly fallacious, unless this vote be the last act of a long and
• organic process; for instance, if a new constitution has been prepared by a variety of successive acts, and is ultimately laid before
the people with the question, Will you, or will you not, have it ?
Popular votes in a country with an ample bureaucracy of a centralized government, on questions concerning measures or persons
in which the government takes a deep interest, and by elections
the primary arrangements of which are under the direction of the
government, that is, under the executive, must always be received
with great suspicion• It is a fact well worthy of remembrance,
that the French people have never voted no, when a question
similar to that which was settled, as it is called, by the election of
December, x85I, was placed before them. In the year I793, in
the years III., VIII., and XIII., similar appeals were made, and the
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a_swer was ahvays yes, by majorities
even greater than that on
which Louis Napoleon Bonaparte
rests his absolutism.
When a
senatus consultum raised Napoleon the First to the imperial dignity,
and the people were appealed to, there were in the city of Paris
7° noes and ,20,947
ayes, and in all France 2500 noes against
3,572.329 ayes.
A vote of yes or na becomes especially unmeaning when the executive seizes the power by a mihtary conspiracy,
and then pretends to ask the people whether they approve of the
act or not.
From the best authorities
on the Athenian
government,
for instance Boeckh's Pohtical Economy of Athens, and Tittmann's
Political Constitutions
of Greece, under the head of Ostracism, we see
that the common vote, polled by the Athenians,
was about 5ooo
(Thucydides,
viii. 7z) out of from zo,ooo to 25,000 qualified voters.
Six thousand
votes were considered
the largest amount.
They
were reqmred, therefore, for extraordinary
cases, such as ostracism,
or foc anything that was against estabhshed law, or related to individuals only.
Six thousand Athenian votes thus practically
corresponded
to our two-thirds
of votes requisite
for some peculiar
cases purposely removed beyond
the pale of a simple majority,
that is at least one more than one-half of the voters.
Here, then,
we have one-fourth
of qualified voters, usually voting, although
the voting took place in one and the same city by voters the great
majority of whom lived in the city.
Some writers have doubted whether six thousand votes upon the
whole were necessary for ostracism and other peculiar cases, or
six thousand votes in favor of the measure.
I have no doubt that
the first was the case.
Plutarch
distinctly
says that one of the
persons proposed was always ostracised,
provided
six thousand
votes had been cast.'
(Aristides, i. 7.)
The same passage seems
to prove that if six thousand votes, altogether,
had been cast, he
who had the plurality of votes was banished;
for there were
* [SchSmann, Gr. Alterth., i. 398, considers that 6ooo was the number necessary to be cast against any one person, following in this the corrected Schol. on
Aristoph. Eq. 852, (855-) Plutarch, not a first-rate authority, is a clear witness
on the other side. He says that the archons counted the mass of votes, and if m
all there were not 6o0o, declared that nothing had been done. This seems on
the whole most probable. It is not clear that a plurality out of 6ooo decided the
_stracism of one who had been voted upon.]
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frequently several persons proposed for ostracism, or citizens knew
that they were prominent, and therefore liable to fall within the
ostracophory, and tried to prove that they did not possess the
feared influence. Ostracism was a purely political institution, resorted to by democratic absolutism to dip prominences and keep
the hedge on a level. It was no punishment, and until Hyperbolus, a low fellow, was ostracised, it added to the reputation of
a citizen.
That there were many abstainers from voting in Athens, we
know from the fact that on the one hand the lexiarchi sent their
toxot_e before them to mark with red-powdered cords the white
garments of those who tarried, so that the lexiarchi, six in number
with thirty assistants, might deprive them of the tickets by means
of which they could draw pay. In this, then, the Athenians resembled the early inhabitants of New England, who punished
abstaining from voting or nefflectinE to send a written vote.*
On the other hand, we know that every Athenian of the age of
twenty received at first one, then three oboli for attending a popular assembly. This reward was called ecclesiastlcon.
Why there should have been at Athens so many more abstainers
than generally in modern times, may be explained, probably, on the
ground that many citizens were absent as soldiers, that many lived
in the country, and that Athens was a direct, untempered democracy. Where. the democratic absolutism visibly appears every
day in the market, people get tired of it. Besides, the reason
which frequently induces so many of our best people to abstain
from voting, the unwillingness to leave business, must have operated very strongly in Athens, when voting was so frequent and
common. Let us imagine Boston or New York as an unmitigated
democratic city-state, calling ten times a year for the meeting of
the citizens ; does any one believe that the most constant voters
would come from the workshops and the ship-wharves rather than
from the tippling-shops and filthy lanes of vice ?
I have stated already that I have directed my inquiries to election statistics for many years, and over a very large space. The
reader will admit that I can give a few instances only.
In the year x834, there were in France no more than x7_,ox 5
*See the Lawsof New Plymouth,published by'Authority,Boston,I836, PI:
41 and I28.
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electors;
yet i_9,2ii
only were polled at the different electoral
colleges, that is only 75 out of xoo qualified voters availed themselves of their privilege.
So there were in I837 in the same country I98,836 qualified voters, and iSi,Tzo votes were polled, which
makes 76 of ioo.
It will be remembered
how small a number of citizens compared
to the whole population
were entitled
to vote.
The number of
qualified voters at each electoral college was very restricted,
and
the voters
formed a privileged
class, compared
to the other
citizens.
The January number of the Edinburgh
Review of i852 contains
a list of sixty-four English election districts, with the numbers of
registered _r qualified voters, and of the actually polled votes in
each, at the last general election.
The districts whose qualified
voters amount to less than one thousand have been separated
by
me from those which possess more than one thousand.
The average number of voters of the first class was 5oo, and 25 per centum
on an average abstained from voting.
The average number of
qualified voters of the other class was between 20o0 and 3ooo, and
of them 4z per centum abstained.
So that, if there be about 5oo
voters, only 75 in a hundred
go to the poll; if there be about
zSOO, only 58 in a hundred do so.
This is the more striking if it be considered
that one thousand
entitled voters is after all a very small number compared
to those
to which we are accustomed,
and that far the greater part of the
elections given in the mentioned table are town elections, or elections with the most easily accessible polls.
After the chief part of this paper had been written,
a very
striking
fact corroborated
the results at which I had arrived.
The Edinburgh
Review for October, i852 , contains an article on
Representative
Reform, in which there is "A Table showing the
Number of Counties and Boroughs in England,
Wales, and Scotland, in which Contested
Elections
have taken place in the year
I852."
Where an election
afterwards
contested
takes place, it
will be allowed that generally there must be great excitement.
All
voters are brought up over whom the candidates
or their agents
have any influence.
Yet it appears from this table "that
the
registered voters in all the contested places reached 5o7,i92, while
those who recorded

their votes

did not

exceed 3x2,289,

or abo,_t
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60 per cent of the whole."
This is very remarkable;
for out of
t75 places or counties whose elections were contested,
46 only
numbered 3000 qualified voters or more.
The whole election to which all these statistics refer was that
between the adherents
to the administration
of Earl I)erby, and
those who considered
it an incumbrance
to the country.
The contest was between Free Trade and Protection,
and, I suppose, the
English would plainly call it an excited election.
I pass over to instances not less striking, belonging
to our own
country.
According to detailed official documents, giving the number of
qualified voters in every township in Massachusetts,
and the number of votes actually polled during the election of the governor of
that state in 1851 , an election of unusual excitement,
there were
182,542
persons entitled
to vote, and x3i,i87
votes actually received.
This gives less than three out of four qualified voters, or
less than 75 in a hundred.
If we consider that Massachusetts
is
no extensive country ; that it is more densely peopled than France,
having 127.4o inhabitants
to the square mile, while France has
only about I25 ; that the roads are good and numerous ; that the
people are well trained in the whole election business;
and that,
as it has been stated, the excitement
was very great, it furnishes us
with a striking piece of evidence that the electoral barometer will
hardly ever rise above 75 in a hundred.'
There cannot be a more deeply interesting
election than that
which took place in the year 1851 in South Carolina, in which the

* In Letter VIII. of Sllas Steadfast (believed to have been George S. Hil]ard)
cn the proposed change of the constitution of Massachusetts, it is said: "In
point of fact, no governor of Massachusetts was ever chosen by a majority of all
the existing votes."
In November, .853 , when great excitement about the new constitution existed
in Massachusetts, the vote for governor (who was voted for at the same time)
stood thus :
Whig
• 66,759
Freesoil Democrat .
• 35,779
National Democrat.
5,47°
Freesoil ....
29,897
Scattering
o-,4
138,129
which resembles closely the vote of x851.
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palpable question was, shall or shall not the state secede from
the Union ? The political existence of the state formed the issue.
On that occasion 42,755 votes were polled, which, taking onefourth of the white population
as the number of qualified voters,
would show that about two-thirds
only of those who had a right
to vote actually did vote, or that 66 out of a hundred went to the
poll.
Connecticut,
a small and densely peopled state, sent, at the very
excited election of x852, about 75 or 76 out of each hundred voters
to the poll.
The calculation
has been made from the official election returns, and takmg one-fourth of the population as entitled to
vote, which I have found to be the average number, where universal suffrage exists.
These instances might be greatly multiplied
from statistical materials collected
by me.
I may only add the proportion
of abstainers from our presidential elections since 1828. I have estimated
the number of qualified voters by calculating,
for the election year,
the white population, according to the annual increments gwen by
Mr. Kennedy,
the first superintendent
of the United States Census
for i85o , and dividing
that number by four:
I have called the
x In dividing by four I reduce the number of qualified voters in the United
States too much, as will appear from the following table, abstracted from the
American Census of I850 , and kindly furnished me by Mr. De Bow, at present
superintendent of the census :

States.

Massachusetts .........
Rhode Island .........
Connecticut ...........
Pennsylvania ..........
Ohio .....................

Aggregate'
populauon,

994,514
147,545
370,792
2,311,786
x,98o,329

Total males 20 years
of age and over.

Ratio to the
whole population.

280,623
40,563
Io4,855
572,284
473,5ot

3.54
3.63
3.53
4.04
4.x8

This gives an average ratio of 3.784. But this table shows the proportion of
white males of twenty years and upwards, while a person acquires the right of
voting with his twenty-first year only. It will be, therefore, pretty correct, if I
take one-fourth of thewhole white population. In several states colored persons
go to the polls. If they were counted, it would reduce the proportion of actual
voters to the number of qualified voters ; but I am willing to take one-fourth
Only.
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reM votersin the table_alants,and the quMifiedvoters simply

Years.

I828
I832
x836
184o
I844
1848
1852

White
population,
lO,537,378
II,I69,616
x2,II7,968
14,189,895
15,469,287
17,154,551
20,027,899

Number of
votes cast.
I,I6O,4i8
1,29o,468
1,5oi,298
2,402,659
2,702,546
2,874,712
2,936,896

Proportion of
votants to voters.
0.44
0.46
0.50
0.67
0.69
0.67
o.58

It is necessary to take into consideration
that in the whole south
of the United States voting is a right of a privileged class, and that
the proportion
of abstainers is probably much smaller than it would
be otherwise.
Against this calculation,
however, so uniform in England, here,
and in France in former times, we have the vote of seven millions
and a half for Louis Bonaparte
in 1852 , when France was asked
whether she approved
of his breaking
through oath and pledge,
and of his proffered despotism, annihilating
not only her constitution, which indeed was more than a frail one, but all the progress
she had made in representative
government,
all her liberties, and
all her civil dignity, and submitting
her fortunes and all to a ruler
who, never having been a soldier, tells civilized France that the
history of armies is the history of nations, that responsible
ministers are nothing but incumbrances,
and that France desires a
government
which receives its whole impulse from one man.*
The statement which the government
of the president of France
t I am aware that, apparently, Votare has not been used in Low Latin for
voting. I)u Cange says that Votum was used in the middle ages for suffrage,
but Votare for Vovere, Spondere. As it is, however, no uncommon.ease in the
English language to have a noun and an adjective which is not derived directly
from the former but from an intermediate though "missing" verb, which would
be derived from the noun, did it exist, I feel sure the reader will permit me to
use the term "¢otant, in a language in which brevity is often considered to cover
logical and etymological sins.
* See the preamble to the constitution proclaimed by Louis Napoleo,

f
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officially published regarding the election which surrendered
thing to the unchecked sway of the despot was thus :
Voted Yes
Voted No
Annulled votes
Did not vote at all

.
.

.

....

.

427
every-

7,439,216
640,737
36,82o
372,599
8,489,372

Whatever
may be thought of the suspiciously small number of
noes, I do not believe that there is a man living who knows anything of elections, and who is ready to accept the given number
of abstinents
as a correct statement.
According
to the official
number,
between
four and five persons
only in one hundred
abstained from voting, or were prevented by illness, absence from
home, old age, and the like, from doing so--a number utterly in.
credible, and which, it must be believed, would have been allowed
to appear much larger had the officials who managed the business
been acquainted
with the usual number of abstinents.
The minister
of state, Mr. Persigny, stated himself, in a circular letter to the
prefects at a later period, that there were about eight millions of
voters in France.
This agrees pretty well with the common rule
of taking about one-fourth of the whole population as the number
of qualified voters where universal suffrage exists. There must then
have been a great deal of manipulation
within that number.
This
is further proved when we consider that, according
to the official
reports of the commissioners
whom the chief of the French state
sent into the departments to see who of the political prisoners might
be pardoned,
many thousands were actually in prison at the time of
the general election.
Colonel Espinasse reports that in the departments of the Lot and Garonne, and the Eastern Pyrenees, there
were 3o,0o0 affiliated socialists,
and in the department
of the
H6rault
6o,ooo.
In three departments
alone 9o,ooo disaffected
persons.
If they voted, they must have been forced by the police
to vote for the coup d'6tat : if they did not vote, what becomes of
the given nmnber of abstinents ? But there is another fact which
shows the falsification of the statement,
either by actually falsifying the numbers, or by forcing people to give the desired vote, ol
by both.
Algeria

is not so directly

under

the influence

of the police,

nor
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could the statement
concerning
that colony be so easily falsified.
Accordingly
we have the following:
Out of 68,ooo voters (the
army included) 5o,ooo abstained ; 5735 voted for L. N. Bonaparte,
and 6527 against him.
Eighteen
thousand
only seem to have
voted out of 68,ooo, not even 29 in ioo.
I think this will sufficiently show how little reliance can be placed
upon such a vote in a centrahzed
country, and how futile it is to
found any right or pretension
upon it. Votes, without liberty of
the press, have no meaning ; votes, without liberty of the press, and
with a vast standing army, itself possessing the right to vote, and
considering
itself above all law, have a sinister meaning;
votes,
without an unshackled press, with such an army, and with a compact
body of officials, whose number, with those directly depending upon
them, or upon government
contracts,
amounts to nearly a million,
have no meaning, whether he who appeals to the people says that
he leaves "the fate of France in the hands of the people," or not.
This paper was written, with the exception which I have mentioned, after the vote on the coup d'6tat had been given.
Since
then, the plebiscltum,
making Louis Napoleon emperor, has been
added.
The vote of the people on the question:
Shall, or shall not,
Louis Napoleon Bonaparte assume the imperial crown ? is officially
stated to have been thus:
The number

of electors

partments
The number

is .
of the land and naval forces

Total
This number

of voters

inscribed

.

is thus distributed

Having voted yes
Having voted no
Votes void on some account
Abstinents
.
Total

in the de9,843,076
36o,352
Io,2o3,428

:
.
or other.

.

7,824,x89
253,115
63,326
2,o6_,798
Io,2o3,428

This shows a very different result from the vote on the coup
d'_tat.
It gives twenty-five abstinents in a hundred ; but there are
other points not easil_understood.
Of thlrty-one
persons, one
only voted

no.

This is a state of harmony

to which people of the
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Anglican
race, with .all their calmer temper, we venture to say,
have never yet attained.
It is equally inexplicable how, of a population which, in r851 , amounted
to 35,781,628,
there can be, in
the year i852, as many as io,2o3,428
authorized
to vote, or males
above twenty-one
years old.
The fourth part of 35,781,628
is
only 8,945,4o 7; and, if a fourth part is correct, there would be
1,258,o2I unaccounted
for. Nor can we forget, here, the immense
number of persons who, according
to official reports, are at any
given moment in the prisons of France.
These, too, must be
deducted.
I add, in conclusion, the statement of a Paris paper,
a different account, so far as that city is concerned.
In Paris, the number of abstinents were :
In I848, for the presidential
election
In i85x , for the ratification of the coup d'6tat,
and the election of the president
for ten
years
In i852, for the imperial crown

which gives

o.25

o. 20
o.I4

Only about one-half as many abstained
from voting, when the
empire was to be re-established,
as abstained
in the excited times
of the repubhc, when there were several candidates.'
I do not believe that direct money-bribery
exists in France to
any great extent.
Universal
suffrage, it would seem, would preclude the possibility.
But indirect bribery, by promises of promotion, or allowing shares in profitable undertakings,
and, above all,
intimidatton,
positive or indirect, I believe to have existed in the
x On the loth of December, 1848, when the first French president, for four
yeals, was voted for:
There were polled
7,327,345
Of which : For Louis Napoleon
5,434,226
For General Cavaignac
x,448,Io7
" Ledru Rollin
376,II9
" Lamartine .
17,910
" Changarnier
,
4,7o0
Lost Votes
i2,6oo
France contained, in the year I846, 35,4o0,486 inhabitants; consequently, in
1848 there were about 9,0o0,000 of authorized voters; and 7,327,345 having
_,,ted, about 80 in Ioo went to the poll, according to this statement. Yet it
lutt_! be supposed that the eagerness to go to thetlbaUot-boxwas, in that year,
i,,ach greater than after the coup d'6tat.
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largest possible extent.
We may certainly
assume that every
government
officer, or person connected in some way with government, is worth his four or five votes at least--which
he will direct
as he in turn is directed
to do by his superiors, or he loses his
place.'
Then, we must take into account the influence of the
priests in rural communities,
or of the bishops in general.
They
openly exerted themselves, by word and letter, in favor of the present
emperor.
The influence of the prefects and sub-prefects
on all
occasions of election is uniform and perfectly well known, generally
quite public, and the annoyance
to which a man exposes himself
by voting a ballot not agreeing with that which has been furnished
by the government,
is so great that no independence
exists at
French elections, except, in a limited degree, sometimes in Paris
itself, on account of its dense and large population,
although the
influence of the court and government
is there also the greatest on
ordinary occasions.
• The reader cannot fail to remember here the constitution proposed by Mad.
de Sta_l for France, after the Restoration, and which was to consist of two
paragraphs only, namely, of one declaring all Frenchmen to be government
officers, and of another, providing that every government officer should have
a salary.

APPENDIX

II.

A PAPER ON THE ABUSE OF T_CIEPARDONING POWER.
THIS paper was originally a report.
I had been appointed by a
meeting of the Friends of Prison Discipline, without being present,
the chairman
of a committee,
which was requested to report to
the next meeting on "The Pardoning
Privilege and its Abuse."
The following was the result of this appointment.
The legislature
of the State of New York did me the honor of publishing it as a
document ; but it was printed so incorrectly,
the subject is of such
vital interest to a people who desire to live under the supremacy of
the law, and the abuse continues in many parts of our country to
so alarming an extent, that I do not hesitate here to reproduce
the
paper.
The pardoning
privilege consists in the authority
partially or
wholly to remit the penalty which, in the due and regular course
of justice, has been inflicted for some offence.
A pardon is always
an act of frustrating
that common justice which has been established by law as the best means of protection;
a nullification
of
legal justice.
It is the only power in modern politics, in which
the supremacy of the law is acknowledged
as the primary condition
of liberty, that can be compared in any degree to the veto of the
ancient tribune.*
It is an irregular power, depending
upon irresponsible individual will.
We ought, therefore, dearly to be con* An inaccuracy of terms has in the case of the veto power created much confusion. The ancient tribune had the privilege of vetoing, and, a so-called vetoing
power being ascribed to the ehief magistrate of modern constitutional states,
people are apt to confound the two, and attack or defend them on common
grounds. Yet the two &tier materially. The Roman tribune [could prevent the
passage of a law and of a decree of the senate by his intercession or veto, and
he could by his auxillum, as the magistrate originally of the plebs, obstruct acts
of magistrates judged by him to be adverse to the interests of the plebs, (and
afterwards of the populus,) even to the extent of arresting them. This last was
43I
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vinced of its necesslty_ and if th_s can be proved, we ought to
inquire whether so extraordinary
a power must not be guarded by
proper limitations,
especially if it should be found that it is liable
to be seriously and even alarmingly abused.
In order to understand
more fully the whole subject, it will not
be amiss if we endeavor to obtain a view of the origin of this
power, and to see why it is that everywhere we find it as an attribute of the chief executive
power;
whether
this fact must
be attributed
to any inherent
characteristics,
or to incidental
circumstances.
When all government
is yet mixed up with the family relations,
and the individual views of the ruler alone prevail, he pardons, as
a matter of course, whenever he sees proper and feels impelled so
to do ; but developed
despotism over extensive states takes a different view.
Fear of insecurity and suspicion of disobedience
to
the commands of the despot often lead the ruler to fence himself in
with a strict prohibition
of applications
for pardon.
That which a
wise people does for virtuous purposes by a constitution,
namely,
the establishing,
in calm times, of rules of action for impassioned
periods, distrusting
their own power of resisting undue impulses,
and thus limiting their power, the despot does from fear of his own
weakness, and therefore limits his own absolute power that he may
not be entrapped into granting a pardon for disobedience.
Chardin'
their original power, in aid of which their inviolability was of importance.] :But
the modern veto has nothing to do with the law once passed ; it amounts to nothing more than the withholding of one necessary ingredient to pass a bill into a
law. In governments where the crown has the concurrent or sole initiative,
either house, whose consent is necessary in order to make a law, may be said to
have the veto power against the crown with the same propriety with which we
call the power, in our president, of withholding his approval a vetoing power.
The president can never interrupt the operation of a law once made a law. In
the ease of pardoning, however, the power actually amounts to a tribunitial veto.
There the executive, or whoever may possess the pardoning privilege, actually
stops the ordinary operation of the law. A man has been laboriously tried and
sentenced according to the course minutely laid down by the law, and another
power steps in, not according to a prescribed course or process of law, but by a
pure privilege left to his own individual judgment, and says : I prohibit ; and
the due and regular course of law is interrupted accordingly. This is vetoing
power in its fullest sense. See on the Veto, in chap. xvii. pp. _-oo,2oi, 202, of
this work.
• Voyage en Perse, London, I686--I7I 5,
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tells us that in his time it was, in Persia, highly penal to sue for
pardon for one's self or for another person ; the same was a capital offence under the Roman emperors--at
least under the tyrants
among them, who form the great majority of the fearful list.
Still
it is clear that the last and highest power, the real sovereign (not
only the supreme) power, must include the power of pardoning.
As in Athens the assembled people had the right of remitting
penalties, _ so does the civil law acknowledge
the privilege m the
emperor who was supposed to be the sovereign, and acknowledged
as the source of all law.
Christianity
confirmed these views.
The
mercy of the Deity is one of its chief dogmas ; mercy, therefore,
came also to be considered as one of the choicest attributes of the
ruler, who on the one hand was held to be the vicegerent of God,
and on the other, the sovereign source of law and justice ; nor can
it be denied that, in times when laws were yet in a very disordered
state, the attribute of mercy in the ruler, and the right of pardoning flowing from it, was of great importance,
and, upon the whole,
probably
beneficial
to the people.
The fact that the pardoning power necessarily originated
with the sovereign
power, and
that the rulers were considered
the sovereigns, is the reason why,
when jurists came to treat of the subject, they invariably presented
it as an attribute
indelibly inhering in the crown.
The monarch
alone was considered
the indisputable
dispenser of pardon;
and
this again is the historical reason why we have always granted the
pardoning
privilege to the chief executive, because he stands, if
any one visibly does, in the place of the monarch of other nations,
forgetting that the monarch had the pardoning
power not because
he is the chief executive, but because he was considered
the sovereign-the
self-sufficient
power from which all other powers flow;
while with us the governor or president has but a delegated
power
and limited sphere of action, which by no means implies that we
must necessarily
or naturally delegate, along with the executive
power, also the pardoning authority.
Although
the pardoning
power has always existed, and has
been abandoned by ultra-despotism
for the sake of despotism itself,
yet the abuse to which it easily leads, and the apparont
incongruity which it involves, have induced many men of deep reflection, in ancient as well as in modern times, to raise their voices
z Demosthenes against Timocrates,
28
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against it: of whom we may mention
Plato and Cicero* among
the ancients, and Pastoret/Servin,
Filangieri, and the benevolent
]3eccaria among the moderns.
The latter, the pioneer of penal
reform, and one of the benefactors
of mankind, has the following
remarkable passage :3
"As punishments
become more mild, clemency and pardon are
less necessary.
Happy the nation in which they will be considered
as dangerous!
Clemency, which has often been deemed a suffi
cient substitute
for every other virtue in sovereigns,
should be
excluded in a perfect legislation where punishments
are mild, and
the proceedings
in criminal cases regular and expeditious.
This
truth may seem cruel to those who live in countries where, from the
absurdity of the laws and the severity of punishments,
pardons and
the clemency of the prince are necessary.
It is, indeed, one of tl_e
noblest prerogatives
of the throne ; but at the same time a tacit
disapprobation
of the laws.
Clemency is a virtue which belongs
to the legislator, and not to the executor of the laws; a virtue
which ought to shine in the code, and not in private judgment.
To show mankind that crimes are sometimes pardoned,
and that
punishment
is not a necessary consequence,
is to nourish the flattering hope of impunity, and is the cause of
punishment
inflicted as an act of injustice
prince, in pardoning,
gives up the public
individual, and by ill-judged benevolence
of impunity.
Let, then, the legislator be
hu lP_n

their considering
every
and oppression.
The
security in favor of an
proclaims
a public act
tender, indulgent,
and

e. _'

Among the truths of this passage there are some errors, the exhibition of which will at once lead us to the consideration
whether
the pardoning
power, having already been admitted
as an extraordinary
and super-legal
one, be necessary at all in a well and
liberally constituted government,
or ought to be suffered in a community which acknowledges
the sovereignty of the law.
Beccaria
says that clemency should be excluded in a perfect legislation,
and
that pardon is a tacit disapprobation
of the law.
This is erroneous.
No legislation can ever be perfect in the sense in which it
is taken here, namely, operating in all cases, in the same manner
toward exactly the same end, for which the legislator has enacted
• Cicero
Crimes

in Verrem
and

7-

Punishments,

_ Des Lois
chap.

4 6, on

Pardons;

English

P_nales.

_-anslation,

I$o 7
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the law ; because the practical
cases to which the laws apply are
complex, and often involve conflicting laws ; because the legislator,
though he were the wisest, is but a mortal with a finite mind_ who
cannot foresee every combination
of eases ; because the changes of
society, things, and relations necessarily change the effect produced
by the same laws; _nd because the law-maker
cannot otherwise
than cast the rules of action, which he prescribes,
in human language, which of itself is ever but an imperfect
approximation
to
that which is to be expressed.
Laws cannot, in the very nature of things, be made abstract
mathematical
rules; and so long as we live on this earth, where
we do not see " face to face," where mind cannot commune with
mind except through signs which have their inherent imperfections,
'eases must frequently
occur in which the strict and formal application of the law operates against essential justice, so that we shall
actually come to the conclusion
that, in a country in which the
savereign(y of the laws is justly acknowledged,
we stand in need
of a conciliatory
power to protect ourselves against a tyranny of
the law, which would resemble the bed of Pr_ocrustes, and would
sometimes sacrifice essential justice as a bleeding
victim at the
shrine of unconditional
and inexorable
law itself.
It is to these
case% among others, that the adage of the jurists themselves
applies : Summum jus, summa injuria.
We take it then for granted
on all hands, that, justice being the great end of all civil government, and law the means to obtain it, the pardoning
power is necessary in order to protect the citizen against the latter, whenever,
in the pecuhar combination
of circumstances,
it militates with the
true end of the state, that is, with justice itself.
But it is equally
true that the supremacy of the law requires that the extraordinary
power of pardoning
be wielded in the spirit of justice, and not
according to individual bias, personal weakness, arbitrary view, or
interested
consideration
; a truth which is the more important
in
our country, because the same prlnciples which make us bow before
the law as our supreme earthly ruler, also bring the magistrate
so
near to the level of the citizen that he who is invested wlth the pardoning power is exposed to a variety of influences, individual
and
political, which have a powerful, and often, as practice shows, an.
irresistible effect, although there is no inherent connection between
them and the cases to whicl-, the pardon is applied_influences,
therefore,

which

in this respect

are arbitrary

or accidental

All
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arbitrariness,
however, is odious to sterling freedom in general, and
the arbitrary use of the pardoning
power and its frequency produce the most disastrous consequences
in particular.
It unsettles the general and firm reliance on the law, an abiding
confidence in its supremacy,
and a loyal love of justice.
It destroys the certainty of punishment,
which is one of the most
important and efficacious elements m the whole punitory scheme ;
and it increases the hope of impunity,
already great, in the criminally disposed, according to the nature of man and
deficiency even of the best contrived penal systems.
It endangers
the comnmnity,
since it is perfectly
prince of poets, in his great wisdom, has said :

the necessary
true what the

Mercy is not itself, that oft looks so ;
Pardon is still the nurse of second woe.
It interferes
most effectually with the wise objects of reform
which our penitentiary
systems aim at ; for all men, practically
acquainted with their operation, are agreed that reform never fairly
begins in a convict before he has calmly made up his mind to submit to the punishment,
and so long as a hope of pardon leads his
thoughts
from the prison-cell
to the anticipated
enjoyment
of
undue enlargement--a
phenomenon
easy to be accounted for upon
psychological
grounds.
It induces large numbers of well-disposed
persons, male and
female, from a superficial feeling of pity, to meddle with cases of
which they have no detailed knowledge,
and with a subject the
grave importance
of which has never presented
itself to their
minds.
At times it induces persons to seek for pardons on frivolous grounds, and leads communities
to trifle with law, justice, and
government."
It largely attracts to the community,
in which the pardoning
power is known to be abused, criminals from foreign parts where
such an abuse does not exist ; it imports crime.
'* It makes every sentence, not pardoned,
an unjust one; for, in
z At the beginning of x858 it appeared from certain documents published in
California, that a petition to the governor, numerously signed by cihzens of Monterey, to pardon one Jose Anastasia, under the sentence of death, claimed the
pardon on the ground that Josewas the only fiddler in Monterey that understood
property to play for dancing.
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matters of state, every act should be founded on right and equal
justice."
No one, therefore, has the right, whatever his po_ver may
be, to extend a favor to one without extending
it to all equally
situated,
and, consequently,
equally entitled
to the favor.
The
doctrine of Dr. Paley, of "assigning
capital punishment
to many
kinds of offences, but inflicting it only upon a few examples of each
kind," which he actuall) calls one of the "two metkods of administering penal justice,"
amounts to revolting
monstrosity
if practically viewed, and to an absurdity in a philosophical
and scientific
point of view.
It adds, with the very commonly annexed condition of expatriation, the flagrant abuse of saddling, in an inhuman, unchristian,
and unstatesmanlike
manner, neighboring
communities
with crime,
to which the people whose sacred and bounden
duty it was to
punish it were too weak and negligent
to mete out its proper
reward. *
And it places an arbitrary power in the hands of a single individual, or several individuals,
in states where all arbitrary power is
disclaimed,
and allows them by one irresponsible
act to defeat the
ends of toilsome, costly, and well-devised
justice and legislation,
putting the very objects of civil government
to naught.
We do not theorize on this subject.
All the disastrous effects
of the abuse of the pardoning
power, whether inherent
in the
power itself, when unlimited
by proper restrictions,
or arising out
of a state of things peculiar to ourselves, have shown themselves
among us in an alarming degree, and are in many parts of the
country on the increase.
For the proof of this evil state of things we appeal to every one
in our whole country who has made penal matters the subject of
z Lord Mansfield is reported justly to have remarked to George III., who
wished to save the Rev. Dr. Dodd from the gallows, to which he had been sentenced for forgery : " If Dr. Dodd does not suffer the just sentence of the law,
the Perreaas may be said to have been murdered."
Holliday's Life of Lord_
Mansfield, London, I797, p- I49. The Perreaus were apothecaries of very
high standing, but had been hanged for forgery, in spite of the most weighty
petitions.
* This unhallowed abuse has been raised into a law by Sir George Grey's
Expatriation Law, passed in I847, according to which convicts who behave
welt shall be pardoned after the lapse of two-thirds of the imprisonment to
which they had been originally sentenced, provided they will leave the country.
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earnest inquiry; we appeal to the fact that, for a long series of
years, the official reports of persons connected with prisons and
penitentiaries, and of legislative committees, have teemed with
complaints of the mischievous effects of the pardoning power; we
appeal to the daily papers, near and far, and to recent occurrences
in one of our most prominent states, where pardons have been
granted to blood-stained criminals of the most dangerous, persevering, and resolute sort, without even the least indication of their
reform, after a short time of imprisonment, which had already
been substituted for capital punishment ; we appeal to the statistics,
whenever they have been collected, from official documents, on
this melancholy subject ; and, lastly, we appeal to the presentments
of'grand juries in several states of our Union, in which the frequency of pardons under some governors has been called by the
severe yet merited name of nuisance.
So long ago as the year 1832 , Messrs. de Beaumont and de
Tocqueville showed, in their work on the penitentiary system in
the United States," by documents and statistical tables, the frightful abuse of the pardoning power .in the United States in general,
and the additional abuse, naturally resulting from the circumstances, that pardon is more liberally extended to those convicts
who are sentenced to a long period of imprisonment, or for life,
than to l_ss criminal persons. We refer especially to the 2d part
of the I6th note of the appendix, page 232 of the translation. We
are aware that in some, perhaps in many, states of the Union, the
pardoning power has been used more sparingly since that time;
but it will be observed that there is no security against a retun_ to
the former state of things ; nor is the effect of pardoning, when it
is rare, yet abused in a few glaring cases, which attract universal
notice, less injurious ; for instance, when the member of a wealthy
or distinguished family is pardoned, although guilty of a wellproven heinous crime, or when men are pardoned on political
grounds, although they have committed infamous and revolting
m offences. Such cases have a peculiar tendency to loosen the necessary bonds of a law-abiding and law-relying community, which
has nothing else, and is proud of having nothing else, to rely upon
than the law.
Many years ago Mr. M. Carey said, in his Thoughts on Peniten*Translated,with many additions,by Francis Lieber, Philadelphia,x833.
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ascertained

that

there are men who make a regular trade of procuring pardons for
convicts,
by which they support themselves.
They exert themselves to obtain signatures to recommendations
to the executive
authority
to extend pardon to thos.e by whom they are employed.
And in this iniquitous traffic they are generally successful, through
the facility with which respectable citizens lend their names, without any knowledge of the merits or demerits of the parties.
Few
men have the moral courage necessary to refuse their signatures
when applied to by persons apparently decent and respectable,
and
few governors
have the fortitude to refuse."
To this statement we have now to add the still more appalling
fact, which we would pass over in silence if our duty permittecl_it,
that but a short time ago the governor of a large state--a
state
amongst the foremost in prison discipline--was
openly and widely
accused of having taken money for his pardons.
We have it not
in our power to say whether this be true or not ; but it is obvious
that a state of things which allows suspicions and charges so degrading and so ruinous to a healthy condition
of public opinion,
ought not to be suffered3
It shows that leaving the pardoning
privilege,
uncontrolled
in any way, to a single individual,
is contrary to a substantial
government
of law, and hostile to a sound
commonwealth."
A very interesting paper,
furnished
in the year I846
chusetts,
and published
by
commonwealth.
The paper

relating to the subject of pardon, was
by the secretary
of state of Massathe house of represer_tatives
of that
is, of itself, of much interest to every

t While these sheets are passing through the press, the papers report that the
governor of a large state has pardoned thirty criminMs, among whom were some
of the worst character, at one stroke, on leaving the gubernatorial chair. What
a legacy to the people ! Lord Brougham said that the only aim of counsel for
the prisoner was to get him clear, no matter what the consequences might be.
If all the lawyers acted on this saying, and all the executives as the mentioned
governor, Justice might as well shut up her halls, and the people save the ex-'_b
penses which they incur for the administration of justice. It is paying too dear
for a farce, which is not even entertaining.
In some of the worst governments, as those of Charles II., James II., and
Louis XV., pardons were sold, but not by the pardoning ruler. It was the mistresses and courtiers who carried on the infamous traf_c, though the monarchs
knew about it.
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penologist ; but, when we consider that Massachusetts
justly ranks
amongst the best governed states of our Union, its value is much
enhanced ; for we may fairly suppose that the abuse of the pardoning power exists in many of the other states in no less a degree.
In many, indeed, we actually know it to exist in a far greater and
more appalling degree.
From this document:
we have arrived at the following results :
There were imprisoned
in the state of Massachusetts,
from the
year i8o7, inclusive, to the month of February,
x847, in the state
prisons, convicted, 3850.
Of these were pardoned,
before the term of imprisonment
expired, 460.
So that of the whole were pardoned
I2 per cent., or
every eighth convict.
The average time of remaining
in prison (of these 46o,) compared to the time of their original sentence, amounted
to 65 per
cent.
In other words, they remained
in prison but two-thirds
of
the time of imprisonment
imposed upon them by the law of the
state.
Of the 460 pardoned
convicts, there had been originally sentenced to the imprisomnent
of ten years, or more, the number of
49And the time which these convicts had actually remained
in
prison, compared to the terms of their original conviction,
amounts
to 60 per cent. ; so that a criminal sentenced to ten years, or more,
had a better chance of having his imprisonment
shortened,
than
those sentenced to a period less than ten years, in the proportion
of about six to seven--in
other words, while the less guilty was
suffering a week's imprisonment,
the prisoners of the darkest dye
suffered six days only.
There were committed
for life, by commutation
of sentence, and
still further pardoned at a later period, from I8I 5 to I844 inclusive,
seventy-five.
The average time they actually remained
in prison
was a fraction over seven years.
So that, if we take twenty-five
years as the average time of a sentence
of imprisonment
for life,
we find that they remained in prison but little over one-fourth of
the time which had been allotted to them, in consequence
of a first
pardon, (twenty-five
per cent.,) or the executive substituted
seven
years' imprisonment
for death decreed
by law.
There were altogether,
committed
for life by commutation
of sentence,
fifteen.
House of Representatives, of Massachusetts, _846, No. 63.
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as we have seen that five of these were
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farther

pardoned,

we

find that one-third
of the whole were pardoned
(thirty-three
per
cent.)
It does not appear how many criminals were sentenced
to
death, and what proportion
thereof had their sentences commuted
to imprisonment
for life.
The abuse of pardoning
in the state of Massachusetts
has, however, much decreased during the latter part of the period through
which the mentioned
report extends;
for, according
to a table
published
in the able and instructive
third report of the New
York Prison Association,
1847, page 4x of the report of the Prison
Disciplh_e Committee,
we find that from x835 to I846 there was
pardoned in Massachusetts one convict of 1,8o4; while our statement shows that in the period from r8o 7 to I846 every eighth
convict was pardoned.
We beg leave to copy the chief result of the table just mentioned.'
* VV'hflethe work was passing through the press, a document, published by the
Massachusetts convention to amend the state constitution, reached the writer.
It contains "A List of Pardons, Commutations and Remissions of Sentence,
granted to Convicts by the Executive of the Commonwealth for the ten years
including I843 and 1852." Unfortunately, this important paper, which contains
the names of the persons, sentences, number of years sentenced, nmnber of years
remitted, and the crimes, does not give any classifications,summmgs-up, or comparisons with the numberof sentences and unremltted punishments. It only exhibits the following recapitulation for Io years from I843 to z85_:
Full Pardons
Remissions
Restorations
Commutations
Total .

,

36
3x9
Io3
35

,
.
.
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This paper will doubtless be made the basis of very instructive statistical cal.
culat_ons,and it is greatly to be desired that other states would follow. As it is,
I am ilIeapable of giving at this moment any other information, It would require
otherdocuments, which I have not about me. My remarks are not intended to
reflect on the gentleman who has drawn up the paper; for it appears that the
convention ordered the paper on the t8th of June, and on July 5th it was handed
in. There was then no time to collect the materials for comparisons such as I
have alluded to. What is now most important to know is the sum total of what
sentences for what crimes were chiefly remitted or pardoned; for what reasons,
what proportion pardons, &c., bear to unremittedsentences; for what crimesand
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Table showing the _ardons in the following_risons
years from I835 to I846.
Vermont,
Maine,
New Hampshire,
Connecticut,
Massachusetts,
Virginia,
Maryland,
Sing Sing,
Auburn,
Eastern Penitentiary,
Western Penitentiary,
Mississippi,
Kentucky,
District of Columbia,
Ohio,
l_.hode Island,

one convict
"
"
_'
"
"
,
"
"
"
"
"
"
c,
,,
"

pardoned
"
"
"
_
"
_c
"
"
"
"
"
"
"
c_
"

in one or several

of

5.87 convicts.
20.74
"
4.56
"
36.5 °
"
I8.O4
_
33.3 x
4I.oo
21.25
I7.83
_o.37
6.43
Io.8I
8.5o
87.00
ii.31
xS.oo

"
_
"
"
"
"
"
"
"
_c
"

If we take the above list as a fair representation
of the whole
United States, we shall find that one convict of 26.33 is pardoned.
But we fear that this would not be very correct ; nor must it be
beheved that any average number fairly represents the average misc]uefof the abuse of pardQning.
Although there be but very few
convicts pardoned in a given community,
yet incalculable
mischief
may be dofle'by arbitrarily
or wickedly pardoning a few prominent
and deeply-stained
criminals, as the average temperature
of a place
may turn out very fair at the end of a year, while, nevertheless,
a few blasting night-frosts
may have ruined the whole crop.
It ought to he kept in mind that, in all calculations
of probability, averages must be taken with peculiar caution in all cycles
of facts in which an exceptionally
high or tow state of things produces effects of its own, differing not only in degree but also in
kind from the effects which result from the more ordinary state of
things.
In these cases averages indicate very partial truth only, or
what duration these sentences were inflicted ; of what countries the pardoned,
&c., convicts were ; and what proportion the pardoned, &c., short sentences bear
to pardoned, &e., long sentences or death.

•
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truth at all.

The effects

of these maxima or minima are not distributive,
and being effects
of a distinct class there are no facts in the opposite direction
to
counteract
them.
This applies to moral as well as physical averages, and before we apply ourselves to averages at all we must distinctly know whether the elements we are going to use stand in the
proper connection with the nature of the result at which we desire
to arrive. _
The abuse then exists, and exists in an alarming
is it to be remedied ?

degree.

How

In trying to answer this question, we would preface that we are
well aware that, unfortunately,
the pardoning
power is in almost
all states of our confederacy
determined
by their constitutions,
and cannot be changed without a change of these fundamental
instruments.
The object of the present paper, however, is not to
propose any political measure.
We shall treat the subject as a
scientific one, and an open question, irrespective
of what can or
may be done in the different states in conformity
with existing
fundamental
laws.
It is necessary, before all, to know what is the
most desirable object to be obtained.
After this has been done, it
will be proper for every one concerned
to adopt that practical
course which best meets his own peculiar circumstances,
and to
settle how near his own means allow him to approach the desirable
end.
Many vague things have been asserted of the pardoning
power
by writers otherwise distinguished
for soundness of thought, because
x A few example_ may illustrate the truth too often forgotten : No farmer can
determine the fitness of a given climate for the culture of a certain plant from
the mean heat of the summer or the mean cold of the winter; for the mean heat
does not indicate whether the weatheJ" is uniform or violently changeable ; the
mean interest at which money may have been obtainable in the course of the
year does not indmate the truth, unless we know that it h_ not been pecuhally
low at some periods and extraordinarily high at others ; the general criminality
of a community cannot be calcu|ated from the percentage of crime, unless we
know that there has not been a peculiarly disturbing cause: for instance, one
man who has murdered half a dozen of people in a comparatively small corn
munity ; and the mischief produced by pardons cannot be calculated by the
average percentage alone, if we do not know that among these pardons there
were not some peculiarly arbitrary or peculiarly hostile to the ends of justice. A
wholesale pardon may be warranted by the truest principles, and a slngl¢_
arbitrary pardon may shock the whole community.
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they were unable to rid themselves of certain'Undefined
views and
feelings concerning
princes and crowns.
Some have maintained
that the pardoning privilege can be justified only in the monarchy,
because the monarch combines the characier of the legislator
and
executive,
while Montesquieu
wishes to restrict the right to the
constitutional
monarch alone, because he does not himself perform
the jud:cial functions.
tial.
There is nothing

All these opinions appear to us unsubstanmysterious, nothing transcendental
in the

pardoning power.
The simple question for us is, Why ought it to
exist?
If it ought to exist, Who ought to be vested with it?
What are its abuses, and how may we protect ourselves against
them ?
We have already seen that doubtless the pardoning
power ought
to exist :
That there is no inherent necessity that it ought to exist in the
executive, or in the executive alone :
That a wide-spread
abuse of the pardoning
power exists, and
has existed at various periods:
That the abuse of the pardoning
power produces
calamitous
effects :
That the executive
in our country is so situated that, in the
ordinary course of things, it cannot be expected of him that he will
resist the abuse:
And that the chief abuse of the pardoning
power consists in the
substitution
of an arbitrary
use of power or of subjective
views
and individual feelings, for high, broad justice, and the unwavering operation of the law, which ought to be freed from all arbitrariness.
We know, moreover, that all our constitutions,
as well as the
laws of England,
actually restrict the pardoning
power in some
cases ; for instance, regarding impeachments,
or fines to be paid to
private parties ; and in most of our states the executive is not invested with the right of pardoning treason, which can only be done
by the legislature.

.

_ In others, again, the governor

has no authority

The Constitution of the late French Republic of I848 has this provision :
"Art. 55. He (the president of the republic) shall possess the right of pardon,
but he shall not have the power to exercise the right until after he has taken
the advice of the council of state. Amnesties shall only be granted by an
express law. The president of the republic, the ministers, as well as all othex
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before the end of the session of that

firstmeets after the sentence of death has been

pronounced ; and in other stateshe has only the power of respiting
tilecapita|lycondemned
ture.
tors

It is obvious
to give the

left where
and

not

If

they

criminal until the meeting of the legisla,

that

no

pardoning
happened

true

that

of any
pardon

which
essential
justice
demands
cific and peculiar
reasons--for
a short
pital

imprisonment,
existing,

be infinitely

reason
to

to find

in consideration

it be

specific
power

it, or they
intrinsic

ought

incidental

severer

than

to be

it by

rather

analogy,

reasons."
granted

in health,

consequences
the

placed

our legisla'
It was

only

in cases

it agab_t
the law, or for very
instance,
if a convict,
sentenced

is so feeble

the

has induced

the executive.

law intended

that,
of
the

no proper

imprisonment
punishment

persons condenmed by the high court of justice, can only be pardoned
national a.s_embly."

in

speto
hos-

would
to be; _

by the

!r do not consider it desirable that the pardoning power be given or imposed
upon a political body already existing for other purposes, as in this case to the
council of state ; but I have cited this provision to show that the French at that
time did not consider the limitation of the pardoning power in the executive
unfavorable to popular lit)erty.
z A remarkable proof of this fact seems to have been afforded by the late constituent assembly of the state of New York ; for, so far as we are aware, there
was no debate on the question whether the pardoning power onght to be left
uncontrolled
ill the hands of the executive.
We can very well imagine that,
after a discussion of this subject, a majority might have decided, erroneously in
our opinion, that the pardoning privilege ought to remain where it was ; but we
cannot imagine that a large number of men could have possibly been from the
beginning so unanimous upon so important a subject, that not even a discussion
was elicited, had the pardoning been made a subject of any reflection at all.
This is impossible in the nature of things.
Men will differ in opinion upon
almost an)" point, and would certainly have differed upon so weighty and delicate
a subject, had their minds been directed to it.
We certaiuh" think that ill health, threatening disastrous coW,sequences, should
form a ground of release in cases of comparatively short sentences, if no good
prison hospital exists. But, even where no hospital exists (which is undoubtedly
a great deficiency), much caution must be exercised. An experienced and highly
respectable prison physician in Massachusetts stated in his report, some years
ago, that pardons on account of deficient health had a tendency to increase sickness in the prison, because many prisoners will seriously and perseveringly injure
their.health

in the hope of obtaining thereby

a hospital,

and if, in spite of a good hospital,

a pardon.

A prison ought to have

the consciousness

of being impris.
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(and is not this also a case of essential justice against the law ?_-or because strong suspicions of innocence
have arisen after the
trial, it is equally clear that pardon ought to be granted after due
investigation
only, and that this investigation
ought to be insured
by law.
The pardoning power might be transferred from the executive to
the legislature, or to an assembly of judges.
We are emphatically
averse to either measure.
The legislature is composed of members
elected to represent a variety of interests and views, all of which
ought to have a proportionate
weight in the formation of laws ; but
neither the reasons why nor the objects for which legislators
are
elected have any connection
with deciding upon a question of pardon.
If the decision were left at once to the whole assembly, it
would be impossible
to give that degree of attentive
examination
to the details of each case which its nature requires, and a party
feeling would frequently warp a decision which could be justified
only on the ground of the highest and of essential justice.
If the
case were first given to a committee
(as we may imagine a standing
committee of pardon),
and the legislature were regularly to follow
the decision of the committee,
the latter step is useless ; if the
legislature, however, were not to follow implicitly this decision, we
have the incongruities
just indicated.
As to the forming a board
of pardon of judges alone, we think the case would be equally
incongruous.
The business of the judge, his duty, and his habit
of thinking, are strictly to apply the law.
He is a valuable magistrate only so long as he is a faithful organ of the established
law ;
but, in the case of pardon, the object is neither to make nor to
apply a law, but to defeat its operation
in a given and peculiar
case.

oned has of itself any bad consequences for the imprisoned patient, it must be
taken as one of the many incidental but unavoidable consequences of all imprisonment. There are more serious consequences than this, which we are, nevertheless, unable to separate from pumshment. Punishment ought always to be
individual, and to strike no one but the evil-doer: yet there is hardly ever an
individual punished whose sentence does not at the same ume entail moral or
physical suffering upon others. Men are decreed to constitute societies, with
concatenated weal and woe, and human judges cannot punish without indirectly
inflicting suffering upon those who are unconnected v,ith the crime, but connected with the criminal. If we were absolutely to follow out the first principle, that the offender alone should suffer, we could not punish a single convict.
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In order to constitute a proper authority,
to which the pardoning privilege can be safely intrusted, we ought to organize it so that
the following points are well secured :
That a careful investigation
of each case take place before pardon be granted :
That the authority be sufficiently strong to resist importunity:
That it contam a sufficient amount of knowledge of the law, its
bearing, and object:
That it enjoy the full confidence of the community.
These great objects, it is believed, can be obtained by a board
of pardon, consisting
of a proper number of members---say
nine
(in the repubhc of Geneva it consists of this number), with one or
two judges among them, to be appointed by the legislature, with a
periodical partial renovation (one-third
leaving every three years),
and with these farther provisions :
That the board sit at certain portions of the year--say
twice:
That certain and distinct grounds must be stated in every petition for pardon ; and that, without them, all petitions, ever so respectably and numerously signed, be not received :
That pardon can be granted
by the governor
only when duly
recommended
by the board _ and must be granted if the board
recommend
it a second time, after the governor
has returned
the
recommendation
with his reasons against it:
That no pardon be recommended
without advertising
in the
county where the convict has lived previous to his imprisonment,
and where he has committed his crime, that the board have in view
to recommend
him to pardon, and without giving proper nine to
act upon the advertisement
:
That no pardon be granted
without informing,
likewise, the
warden of the prison, or prisons, in which the subject of the intended pardon is, or has been, incarcerated,
of the intention
of
the board :
That no pardon be granted without
which has sentenced the convict:

previous

inquiry of the court

And that the reasons of the pardon, when granted, be published.
Without some such guarantees, the pardoning
power will alway,
be abused.
The advertising
of the intention
of pardoning
will
not be mistaken for an extra-constitutional
and illegal call upon
the county to exercise functions which do not belong to it, and
ought not to belong to it, as, in reality, the governor
of Ohio
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(years ago) respited the execution of a criminal guilty of an atro.
cious murder, informing,
at the same time, the people of the
county whence the criminal came, that he was desirous of knowing
whether they wished the criminal pardoned or not.'
Nor must it be believed that, while we recommend
to inform the
warden of a prisoner that his pardon is contemplated,
we are desirous of countenancing
a system of pardon founded upon the good
conduct of the convicts in the prison.
We consider such a measure
inadmissible,
for many reasons.
It has been tried in France, on a
large scale ; and the effect was so bad that its own author obtained
its abolition,
confessing his error."
What we desire is, that proper
information
be obtained before a convict be pardoned,
and that no
imposition
take place.
It frequently
happens
that a pardon is
obtained by persons unacquainted
with the culprit, and a dangerous
and infamous man is returned
to a community
which had the
deepest interest in seeing the law take its uninterrupted
course.
We think it proper that the executive,
thus controlled
on the
one hand, and protected
against importunities
on the other, form
a party to the pardon, because the actual release must go through
his hands.
We doubt not that, if a board of pardoning
were established,
in
a short time a series of fair principles and rules, somewhat like the
rules of equity, would be settled by practice, and the pardoning
would be far less exposed to arbitrary action.
Totally distinct, however, from the pardoning
ought to be kept
the restztution of a convict, when innocence has been proved after
conviction.
It is a barbarous error to confound acknowledgment
of wrong committed by society against an individual with the pardoning
of a guilty person.
Nothing
can be pardoned
where
nothing is to be pardoned,
or where the only pardoner is the convict.
He is entitled to indemnity,
and the process ought even to
be called by a different name and differently to be provided
for.
Not long ago a person sentenced
for forgery in England
to transportation
for a very long period or for life, we forget which, was
pardoned
after several years' endurance
of the sentence, because
his innocence had been made patent.
Some English papers justly
z Nataonal Gazette, Philadelphia, October Io, 1833.
2 De la Ville de Mlrmont, Observations sur les Maisons Centrales de D_tention de Paris, I833, p. 55, and sequ.
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remarked
how incongruous
a _araZon is in such cases, where, in
fact, the question is how a great and ruinous wrong committed
by
society against an individual
may be repaired
in some degree at
least, and as far as it lies in human power.
This is an important
subject of its own, deserving
the most serious attention
of all
civilized states, but does not fall within the province proper of
pardoning.
FRANCIS
LIEBER.
I append to this paper, besides the additional
reader has seen, the following three items :
The official reports of the attorney-general
show that :
In i85o , prosecutions
i85I

of crime cost in that state

'

_,

_c

"

x852 ,

"

"

'_

notes which

the

of Massachusetts
$66,589
7x,o78
63,9oo

36
I8
68

To this must be added the cost of the courts, detective
police,
rewards, penitentiaries,
prison support.
When we speak of the cost of crime in general, we must not
only take into account the above items, but also the waste of property by criminals, and the loss of labor, for criminals by profession
do not work, therefore do not produce.
The following extract of a speech by Lord Palmerston,
secretary
for the home department,
June i, I853 , in the commons, is very
remarkable.
C'est tout comme chez nous.
I do not mean our
Quakers act thus, but women inconsiderately
get up petitions, and
are joined by busy religionists.
Lord Palmerston
said :
"That
would be a very great evil, were any change of the law to
bring it about.
But let us see how the thing would work.
Even
now, in cases of disputed rights of property,
although
it is generally matter of great scruple of conscience to depose to statements
which are not consistent with truth, yet we frequently see evidence
brought before courts of law not founded in fact.
But in matters
regarding hfe and liberty, I am sorry to say that benevolent
individuals have very little conscience at all.
('Hear/'
al_d/aughter.)
You may depend upon it that I have had too much experience of
the truth of what I have stated.
I get applications
signed by great
numbers of most respectable
persons in favor of individuals with
regard to whose guilt there can be no possible doubt, or any doubt
2Q

.
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that they have committed the most atrocious crimes. That is a
matter of every-day occurrence.
Not long ago, a member of the
Society of Friends actually tried to bribe a witness to absent himself from the trial of a prisoner, in order to screen the man from
punishment, of whose guilt no human being could doubt. If you
had these second trials, you would have these pious frauds as frequently committed."
Lastly, I would put here a short newspaper paragraphNvery
simple yet very fearful.
"In the course of an editorial article, intended to show that it
is the certainty, and not the severity, of punishment which is needed
for the suppression of crime, the Pittsburg Commercial makes the
following statement :-- z
" 'In fifteen years, during which the annals of crime in this
county have been stained by more than fifty murders, a single instance of hanging has been affirmed by the executive as the measure
of extreme penalty due ; and there justice was cheated of her
victim by suicide !'"
z l_IatiormlIntelligencer,Washington,July I2, I853.

APPENDIX
A PAPER

III.

ON SUBJECTS CONNECTED WITH THE INQUISITORIAL
TRIAL AND THE LAWS OF EVIDENCE.

FEW things, in my opinion, show more distinctly
the early English character than the fact that, without vindictiveness
or cruelty
in the national character, the penal law inflicted death with a fearful disregard of human life, while at the same time the penal trial
was carried on with great regard for individual
rights and for the
mode of ascertaining
the truth.
The English were from early times
a peculiarly jural nation.
Those people who have the inquisitorial
trial, on the other hand,
were in some instances far less sanguinary in their punishments,
but perfectly regardless of the trial, or, rather, the trial seemed to
have been established chiefly for the prosecuting
party.
It aimed
at knowing
the truth ; the means to arrive at it were little cared
about.
The rights of the prosecuted person appeared in a shadowy,
undefined way. And all this continues to exist in many countries.
I do not speak here of the worst countries only.
I do not mean
to advert to the Austrian trial, as it was before the late revolutions.
I refer, for instance, to the German penal trial; and mean by it
the penal trial of the countries in which the common German law
prevails, as well as those where, as in Prussia, a trial by statute law
is introduced.
The late revolutions
have changed
some items.
The main ideas, however, remain, in many eases, the same.
Now, when a person accustomed
to a regular and well-guarded
penal trial reads such works as Feuerbach's
Criminal Cases, or any
detailed description of a penal trial, the laxity and incongruity
of
the procedure strike us among other things with reference to the
following points :
i. The inquiring judge, that is, the judge who has been detailed,
to use a military term, to lead the whole inquiry, and who has been
day after day with the prisoner, and only one witness, viz. the
secretary, and whose whole skill has been exerted to bring the pris452
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oner to confession, or to estabhsh the crime, is also frequently tile
first sentencing
judge, and always very powerfully influences the
sentence.
If there is a separate sentencing
judge, all the "acts,"
that is, all that has been written down, is handed over to him, and
from them he frames his sentence, upon which the other judges, if
there are any, vote in plenary session.
As a matter of course, they
cannot know much about the subject, and must be graded by the
report the sentencing judge makes.
2. The inquiring
judge is, in many cases, what we would con
s_der wholly unrestricted.
He takes hearsay evidence, and all sorts
of evidence, if he thinks proper.
He is unrestricted
as to time,
and an accused person may be kept for years under trial.
He is
allowed to resort to all kinds of tricks, in order to work upon the
imagination
of the prisoner;
for instance, calling him up at midnight, examining him and suddenly showing a skull to him. Every
worthy and puerile motive to speak the truth and confess the
offence is resorted to.
3. There is no regular indictment,
nor does the accused know in
his examinations
what is charged against him ; at least the law does
not demand that he shall know it.
4. The prisoner is constantly
urged to confess; the whole trial
assumes the act charged against the prisoner, and treats him accordingly.
Indeed it may be said that, although
not avowedly, yet
virtually, the inquisitorial
trial assumes in a very great degree the
character of an accusation which the accused has to disprove, not
one which the accuser is bound to prove.
In some countries and
in certain cases this is positively the case.
Even the French penal
trial is by no means wholly free from this serious fault.
5. There is no physical torture resorted to in order " to bring
out" the truth, since the positive abohtion of the torture, but the
moral torture whmh is apphed is immense, and the judge is authorized by law to punish with lashes or other physical means every
contracl_ct{on
That this can
6. There is
law to compel
the court.

or lle proved from the convict's own statement_.
easily lead to all sorts of abuses is obvious.
no cross-examination
of witnesses, and no stringent
witnesses in favor of the prisoner to appear before

7. Court and police frightfully mingle in their functions, in the
first stages of the trial.
8. There is a most sorrowful defence, cautious, fearful of offend-

AWD

SELF-GO

VERWMEA'.T.

45 3

ing the judges upon whom the promotion of the defensor depends,
and empowered to procure that certain points be further cleared up
only through the court, which is the prosecuting
party.
Besides,
the defence only begins when the whole investigation
by the court
is at an end, that is to say, all the "acts"
are handed over to the
defensor.
He studies them and writes the defence, which is given
along with the "acts"
to the sentencing judge.
No wonder that the Germans umversally called for a total change
of such a trial, and, as I stated before, so.me very important changes
have taken place.
The chief incongruity
m this inquisitorial
real, however, is that
it admits of half proofs, two of whmh amount to a whole proof,
with other logical flagrancies, as well as the legal flagrancy of "deficient proof," according to which a lighter punishment,
but still a
punisLment,
is inflicted.
It is ha. dly conceivable
how an intelligent
nation, advanced in
the scie,m_s, can have continued a logical absurdity of such crying
characte; until the most recent times, and can continue it, in some
parts of the country, to this day.
It is reversing
the order of
things, a_,d substituting evidence, the means of arriving at the fact,
• which is .'h_ thing to determine
the punishment,
for the criminal
fact•
The plmciple from which we start in penal law is, that crime
ought to oe followed by evil, as a consequence
of the crime.
If
crimes punished themselves, we should not want judges;
if judges
were ommscient,
we should not want trials.
The object of the
trial is to prove that a crime has been committed,
and that it has
been committed
by the indicted person.
This is called establishing the fact, which means proving it--reproducing
it, as it were,
before the eyes of the judge ; in one word, convincing
him of the
truth of the charge, or fact ; and it is the fact aIone that can be
punishable.
But the idea of a fact does not admit of degrees.
There may, indeed, be every possible degree of behef in a judge_
t¥om the first suspicion, from surmise, doubt, and belief, to the
fullest convic,ion ; but, if he metes out his punishments accordingly,
he does not punish for facts done by others, but according
to the
degree of belief in himself.
He substitutes
his own subjective belief for the objective fact.
Now, there cannot be half facts, or
three-fourths
of facts.
A man may, indeed, buy poison, to commit
murder;

he may add 0to this, the mixing

of the poison with a soup;
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he may add to this, the carrying of the soup to the sick-room ; and
he may add to this again, the presenting of the soup to a patient,
who finally consumes it _ but all these successive acts are not parts
of facts.
Wherever the evil-minded
man stopped, it was a fact
and, if it is punished,
it is not punished as part of a creme, but
the inchoate crime is a whole penal fact, and, as such, punished.
Again, though four persons may, as witnesses,
establish a fact, a
truth, each witness does not prove, on that account, a fourth of the
truth, whmh, like the fact, is one and indivisible.
If they prove a
chain which ultimately establishes a fact, they still prove but one
fact, and each one proves for himself a whole truth, which, in connection with the other truths, establishes the ultimate truth.
If four not very creditable
witnesses establish
one fact, when
I would not have believed either of them singly, because, in the
assumed case, they corroborate
one another, when no connivance
can have taken place, they are in this case good witnesses, each
one for himself, and not four witnesses, each one worth a fourth of
a good witness.
A thousand liars cannot, as liars, establish a truth,
but they may testify under circumstances
which deprive them of
the character of liars, and thus be in the case good witnesses.
It is true, indeed, that man, conscious of his fallibility, and resolved severely to punish certain crimes, has laid down the rule
that, to prove certain crimes in such a manner that the law shall
consider them as proved, an amount of testimony shall be necessary which is not required for lighter offences.
But this is only as
a safeguard, so as to prevent, as far as in us lies, the unjust infliction
of severe punishment.
It has nothing to do with parts of truths,
or parts of facts.
It has nothing to do with logic.
In barbarous
times, however, it was actually conceived
that logic itself is of
a sliding character,
as it were.
The Ripuarian
laws demanded
seventy-two
compurgators
to absolve an incendiary,
or murderer
(Z.eg. agi_uar., cap. vi., vii., and xi.).
Here, the first error was to
consider the accused as tainted, who must clear himself, and not
as an accused person, upon whom the deed must be proved,
qThe
second error was that the number of compurgators
must rise to clear
the tainted person, according to the taint (which, as yet, is nothing
but accusation).
The Koran prescribes, in certain cases, a number
of oaths--as
though each oath, even of a person unworthy of belief,
contained some truth, which, by repetition,
could be accumulated,
and

ultimately

form a whole

truth.

Not quite

dissimilar

is what
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we read in Gregory of Tours.
When the chastity of a certain
queen of France was suspected, three hundred knights swore, without hesitation,
that the infant prince was truly begotten
by her deceased husband.
As if the oath of three hundred
knights could
have any weight, when none of them could know the fact.
But, _f
people once fall into the error of demanding
the proof of the
negative to establisl_innocence,
instead of demanding
the proof
positive of the charge, they must necessarily fall into all sorts
of errors.
The ecclesiastical
law required, in a similar manner, or
still requires,
seventy witnesses to prove incontinency
on a cardinal; and in Spain, as Chancellor Livingston
tells us, it required
more witnesses to convict a nobleman
than a commoner.
This
is pretty much the same logic which, as Captain Wilkes tells us,
induces the Fijians to put more powder into the gun if they fire at
a large man.
On the other hand, the idea of punishing
according to the degree of conviction
in the judge, namely, lightly if light suspicion
, only has been existing, more severely if belief has been created,
and so on, would not have been wholly inconsistent
in ancient
times, when men had not yet succeeded
in strictly separating
the
moral law from the law of nature, and when the punishment
was
considered
as a sort of extinction
of guilt--a
neutralizing
agent.
This is a theory which actually some modern criminalists of prominence have endeavored to revive.
According
to them, the fact, not
the deed, is punished--society
has to wipe off the criminal fact
which has occurred,
and the punishment
is like the minus put
against the plus.
But Aristotle already said, even the gods cannot
make undone what has been done.
The punishment
would resemble the penitence which in early times kings had to undergo for
great national calamities.
If this unphilosophical
view were true,
it would be difficult to show why the criminal, who has committed
the deed, is the one selected to re-establish
the equilibrium
or for
the atonement.
But the common sense of mankind
has been in
this case, as in a thousand
tical thinkers.

others,

sounder

than

theories

of unprac-

The judge who punishes half, because the evidence has sufficed to
create half a conviction only, commits the same logical fault which
a navigator would commit who has seen but dimly something that

may be a rock, and would go but half out of the wayof the danger.
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the same logical fault,

although

the effects would

Punishment,
which is the intentional
infliction of some sufferance as deserved sufferance (in which it differs from the infliction
of pain by the surgeon),
requires the establishment
of the deed,
and this is absolute.
The various degrees of belief in the deed are
only in the judge, not in the deed.
The _leed must determine
the different degrees of infliction of pain or privation ; all else is
illogical.
If the reader has thought that I have dwelt too long on this
topic, he must remember
that millions are to this day subject to
such legal logic as has been described.
It will be hardly necessary to refer in this place to the fact, that
although the ascertainment
of truth is the main object of the trial,
it is not on that account allowed to resort to all and every means
which may bring about this end.
Sound sense and a due regard
to the rights of individuals lead men to the conviction
that a fixed
law of evidence is necessary, and to prescribe rules according
to
which courts shall believe facts to be established,
discarding
all
those means which may expose the accused to cruelty, which may
be easily abused, which in turn may deceive, and whose effects in
general would be worse than the good obtained.
Truth, established according to those rules, is called legal truth.
There can be
but one truth, that is the conviction
agreeing with fact, but truth
may be established
by various means, or by means agreeing with
prescribed
rules.
There may be one witness who testifies that he
has seen a man doing that, which, before the court can punish it,
requires two witnesses.
The judge may be thoroughly convinced
that the witness speaks the truth ; yet the truth would not be legally
established--it
would not be a legal truth.
This, too, may appear
unworthy of mention ; but only to those who do not know how
vehemently all persons hostile to liberty declaim against the dead
letter of the law, the hollow formalism of the Anghcan
trial, and
how anxious they are to substitute
the subjective
opinion of the
judge for the positive and well-defined
law.
I may put it down
here as a fact of historical
interest that even so late as my early
days I heard a criminalist of some distinction
regret the abolition
of "the question,"
i.e. the torture, and I speak gravely when I say
that, as times go, I should not be surprised if the re-establishment
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for in some

countries.

Gladstone's

pamphlet

things.'

* It would seem that the torture actually continues to exist in some palts of
Europe.
The following is taken from the London Speetatob of Decembel 22d,
I849, which gives as its authority the well-known A-1tgememe Zeltung, pubhshed
at Augsburg, and, consequently, not far from Switzerland
"A strange cncumstanee, says the Allgcmeme Zeitung, has just taken place
at Herisau, the capital of Inner Appenzell, m Switzerland, showing how much,
in these countries of old hbertms, c_vfllzat_on ts behindhand m some matters.
A
youug girl of mneteen, some months back, assassinated her
was arrested with her, and, as she accused hm_ of the clime,
the torture.
The gill yielded to the pare, and confessed her
man held firm m his demal : the former was condemned to

nv.al. Her lover
both were put to
cringe, the young
death, and on the

7th of this month was decapitated w_th the sword, in the market-place
of
Herlsau.
This fact is itself a starthng one, but the details are just as strange.
For two hours the woman was able to struggle against four mdlwduals charged
with the execution.
After the first hour the stlength of the woman was still so
great that the men were obhged to de.-ist ; the authorities were then consulted,
but they declared that 3ustlce ought to follow its course.
The stluggle then lecommenced, wzth greater intensity, and despair seemed to have redoubled the
woman's force.
At the end of another hour she was at last bound by the hair to
a stake, and the sword of the executmner then carried the sentence into effect."
The author has touched upon the fact that, m our country, the abolition of
trial by jury has been proposed, m the note appended to page 233.
The topic
is one of vital impmtance
to our entire system of government
and political
existence
It is for thls reason that he does not hesitate to direct the earnest
student of law, and of government, to a German work of high merit--Mr.
Mittermaier's
Legislatmn and Practice, with Reference to the Penal Trial, according to their Recent Development ; Erlangen, 1856. The author had not become
acquainted with this important work when the page referred to was printing;
but the temmony given by the great cnrnmalist, of the satisfactory results derived from trial by jury, even in countries where it has been recently estabhshed,
has reduced the author to append this note here, rather than leave his readers
unacquainted
with ewdence of such weight in favor of so great an instltutmn,
considered by almost all friends of liberty as one of the substantial acquisitions
obtained by our progressive race.
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JOHN, by the grace of God king of England,
lord of Ireland
duke of Normandy and Aquitain, and earl of Anjou: to the archbishops, bishops, abbots, earls, barons, justiciaries
of the forests,
sheriffs, governors, officers, and to all baihffs and other of his faithful subjects, greeting.
Know ye, that we, in the presence of God,
and for the health of our soul, and of the souls of our ancestors
and heirs, and to the honor of God and the exaltation
of holy
church, and amendment
of our kingdom, by advice of our venerable fathers, Stephen,
archbishop
of Canterbury,
primate of all
England
and cardinal of the holy Roman church;
Henry,
archbishop of Dublin, William, bishop of London, Peter, of Winchester,
Jocelin, of Bath and Glastonbury,
Hugh, of Lincoln, Walter, of
Worcester, William, of Coventry, Benedict, of l_ochester, bishops ;
and master Pandulph,
the pope's subdeacon
and ancient servant,
brother Aymerick,
master of the temple in England,
and the noble
persons, Wllham
Marescall, earl of Pembroke, Wilham,
earl of
Salisbury, William, earl of Warren, William, earl of Arundel, Alan
de Galoway, constable of Scotland, Warin Fitz Gerald, Peter Fitz
Herbert,
and Hubert de Burghe, senechal of Poictou, Hugo-de
Nevill, Matthew Fitz Herbert,
Thomas Basset, Alan Basset, Philip
de Albine, Robert de Roppele, John Marescall, John Fitz Hugh,
and others our liegemen ; have, in the first place, granted
to God,
and by this
forever :

our

present

charter

I. That the church of England

confirmed

for us and our heirs

shall be free, and enjoy her whole

rights and liberties inviolable.
And we will have them so to be
observed ; which appears from hence that the freedom of elections,
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which was reckoned most necessary for the church of England, of
our own free will and pleasure we have granted and confirmed by
our charter, and obtained the confirmation of from Pope Innocent
the Third, before the discord between us and our barons: which
charter we shalI observe, and do will it to be faithfully observed by
our heirs forever.
II. We have also granted to all the freemen of our kingdom, for
us and our heirs forever, all the underwritten liberties, to have and
to hold to them and their heirs, of us and our heirs.
III. If any of our earls, or barons, or others who hold of us in
chief, by military service, shall die, and at the time of his death his
heir shall be of full age, and owe a relief, he shall have his inheritance by the ancient relief; that is to say, the heir or heirs of an
earl, for a whole carl's barony, by a hundred pounds; the heir or
heirs of a baron, for a whole barony, by a hundred pounds; the
heir or heirs of a knight, for a whole knight's fee, by a hundred
shillings at most; and he that oweth less shall give less, according
to the ancient custom of fees.
IV. But if the heir of any such shall be under age, and shall be
in ward, when he comes of age he shall have his inheritance without rehef or w_thout fine.
V. The warden of the land of such heir, who shall be under age,
shall take of the land of such heir only reasonable issues, reasonable customs, and reasonable services; and that without destruction
or waste of the men or things; and if we shall commit the guardianship of those lands to the sheriff, or any other who is answerable to
us for the issues of the land, and if he shall make destruction and
waste upon the ward lands, we will compel him to give satisfaction,
and the land shall be committed to two lawful and discreet tenants
of that fee, who shall be answerable for the issues to us, or to him
whom we shall assign. And if we shall give or sell the wardship
of any such lands to any one, and he makes destruction or waste
_pon them, he shall lose the wardship, which shall be committed
to two lawful and discreet tenants of that fee, who shall in like
manner be answerable to us, as hath been said.
VI. But the warden, so long as he shall have the wardship of
the land, shall keep up and maintain the houses, parks, warrens,
ponds, mills and other things pertaining to the land, out of the
issues of the same land; and shall restore to the heir, when he
comes of full age, his whole land stocked with ploughs and car-
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riages, according
as the time of wainage shall require, and the
issues of the land can reasonably bear.
VII. Heirs shall be married without disparagement,
so as that
before matrimony shall be contracted
those who are nearest to the
heir in blood shall be made acquainted
with it.
VIII. A widow, after the death of her husband, shall forthwith,
and without any difficulty, have her marriage and her inheritance ;
nor shall she give anything
for her dower or her marriage, or her
inheritance, which her husband and she held at the day of his death ;
and she may remain in the capital messuage or mansion house of
her husband, forty days after his death, within which term her dower
shall be assigned.
IX. No widow shall be distrained to marry herself, so long as she
has a mind to live without a husband.
But yet she shall give
security that she will not marry without our assent, if she holds of
us, or without the consent of the lord of whom she holds, if she
holds of another.
X. Neither we nor our bailiffs shall seize any land or rent for
any debt, so long as there shall be chattels of the debtor's upon
the premises, sufficient to pay the debt.
Nor shall the sureties of
the debtor be distrained, so long as the principal debtor is sufficient
for the payment of the debt.
XI. And if the principal debtor fail in the payment of the debt,
not having wherewithal
to discharge
it, then the sureties shall
answer the debt ; and if they will, they shall have the lands and
rents of the debtor, until they shall be satisfied for the debt which
they paid him; unless the principal
debtor can show himself acquitted thereof, against the said sureties.
XII. If any one have borrowed
anything
of the Jews, more or
less, and dies before the debt be satisfied, there shall be no interest
paid for that debt, so long as the heir is under age, of whomsoever
he may hold.
And if the debt falls into our hands, we will take
only the chattel mentioned in the charter or instrument.
XIIL And if any one shall die indebted to the Jews, his wife
shall have her dower, and pay nothing
of that debt ; and if the"
deceased left children under age, they shall have necessaries
provided for them according
to the tenement (or real estate) of the
deceased ; and out of the residue the debt shall be paid ; saving,
however, the service of the lords.
In like manner let it be with
debts

due to other persons

than the Jews.
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XIV. No scutage or aid shall be imposed in our kingdom, unless
by the common council of our kingdom, except to redeem our person, and make our eldest son a knight,
and once to marry our
eldest daughter;
and for this there shall only be paid a reasonable
aid.
XV. In like manner it shall be concerning
the aids of the city
of London ; and the city of London
shall have all its ancient
liberties and free customs, as well by land as by water.
XVI. Furthermore,
we will and grant that all other cities, and
boroughs, and towns, and ports, shall have all their liberties and
free' customs ; and shall have the common council of the kingdom,
concerning
the assessment of their aids, except in the three cases
aforesaid.
XVII. And for the assessing of scutages we shall cause to be
summoned the archbishops,
bishops, abbots, earls, and great bar,,ns
of the realm, singly by our letters.
XVIII.
And furthermore
we shall cause to be summoned
in
general by our sheriffs and bailiffs, all others who hold of us in
chief, at a certain day, that is to say, forty days before the meetiug,
at least, to a certain place ; and in all letters of such summons we
will declare the cause of the summons.
XIX. And summons being thus made, the business shall proceed
. on the day appointed,
according
to the advice of such as shall be
present, although all that were summoned come not.
XX. We will not for the future grant to any one, that he may
take aid from his own free tenants, unless to redeem his body, and
to make his eldest son a kmght and once to marry his eldest
daughter ; and for this there shall only be paid a reasonable aid.
XXI. No man shall be distrained
to perform more service for a
knight's fee, or other free tenement,
than is due from thence.
XXII.
Common pleas shall not follow our court, but shall be
holden in some certain place.
Tryals upon the writs of novel disseisin, and of mort d'aneestor,
and of darreine presentment,
shall
be taken but in their proper counties, and after this manner : We,
or if we should be out of the realm, our chief justiciary, shall send
two justiciaries through every county four times a year ; who with
the four knights chosen out of every shire by the people, shall hold
the said assizes in the county, on the day and at the place appointed.
XXIII.
And if any matters cannot be determined
on tile day
appointed
to hold the assizes in each county, so many of the
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as have been at the assizes aforesaid shall
them, as is necessary, according as there is

A freeman shall not be amerced for a small fault, but
to the degree of the fault ; and for a great crime in prothe heinousness of it ; saving to him his contenement,
the same manner
a merchant,
saving to him his mer-

XXV. And a villain shall be amerced after the same manner,
saving to him his wainage, if he falls under our mercy ; and none
of the aforesaid amerciaments
shall be assessed but by :he oath of
honest men of the neighborhood.
XXVI.
Earls and barons shall not be amerced but by their peers,
and according to the quality of the offence.
XXVII.
No ecclesiastical
person shall be araerced, but according to the proportion
aforesaid, and not according to the value of
his ecclesiastical benefice.
XXVIII.
Neither a town or any person, shall be distrained
to
make bridges over rivers, unless that anciently and of right they
are bound to do it.
XXIX.
No sheriff, constable,
coroners,
or other our bailiffs,
shall hold pleas of the crown.
XX_X. All counties,
hundreds,
wapentakes
and trethings
shall
stand at the old ferm, without any increase, except in our demesne
lands.
XXXI.
If any one that holds of us a lay fee dies, and the sheriff
or our bailiff show our letters patents of summons concerning
the
debt due to us from the deceased, it shall be lawful for the sheriff
or our bailiff to attach and register the chattels of the deceased
found upon his lay fee, to the value of the debt, by the view of
lawful men, so as nothing be removed until our whole debt be
paid ; and the rest shall be left to the executors to fulfil the will of
the deceased ; and if there be nothing due from him to us, all the
chattels shall remain to the deceased, saving to his wife and children their reasonable shares.
XXXII.
If any freeman dies intestate,
his chattels shall be distributed by the hands of his nearest relations
and friends, by the
view of the church, saving to every one his debts which the deceased owed.
XXXIII.
No constable or bailiff of ours shall take corn or other
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chattels ot any man, unless he presently gives him money for it,
or hath respite of payment from the seller.
XXXIV.
No constable shall distrain any knight to give money
for castle guard, if he himself shall do it in his own person, or by
another able man, in case he shall be hindered
by any reasonable
cause.
XXXV. And if we shall lead him, or if we shall send him into
the army, he shall be free from castle guard for the time he shall
be in the army by our command.
XXXVI.
No sheriff or bailiff of ours, or any other, shall take
horses or carts of any for carriage.
XXXVII.
Neither shall we, or our officers, or others, take any
man's timber for our castles, or other uses, unless by the consent
of the owner of the timber.
XXXVIII.
We will retain the lands of those that are convicted
of felony but one year and a day, and then they shall be delivered
to the lord of the fee.
XXXIX.
All wears for the time to come shall be demolished
in
the rivers of Thames and Medway, and throughout
all England,
except upon the sea-coast.
XL. The writ which is called praecipe shall not for the future be
granted
to any one of any tenement
his cause.

whereby

a flee

man may lose

XLI. There shall be one measure of wine and one of
our whole realm, and one measure of corn, that is
London quarter;
and one breadth of dyed cloth and
haberjects, that is to say, two ells within the list ; and
shall be as the measures.

ale through
to say, the
russets and
the weights

XLII.
From henceforward
nothing shall be given or taken for
a writ of inquisition,
from him that desires an inquisition
of life or
limb, but shall be granted gratis, and not denied.
XLIII.
If any one holds of us by fee farm, or socage, or burgage, and holds lands of another by military service, we will not
have the wardship of the heir or land, which belongs to another
man's fee, by reason of what he holds of us by fee farm, socage,
or burgage;
nor will we have the wardship of the fee farm, socage, or burgage, unless the fee farm is bound to perform military
service.
XI,IV.
We will not have the wardship of an heir, nor of any
,alxd which he holds of another by military service, by reason of
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any petit-serjeanty
he holds of us, as by the service of giving us
arrows, daggers, or the like,
XLV. No bailiff for the future shall put any man to his law,
upon his single accusation,
without credible witnesses produced
to
prove it.
XL¥I.
No freeman shall be taken, or imprisoned,
or disseised,
or outlawed, 6r banished, or any ways destroyed;
nor will we pass
upon him, or commit him to prison, unless by the legal judgment
of his peers, or unless by the law of the land.
XLVII.
We will sell to no man, we will deny no man, or defer
right or iustice.
XLVIII.
All merchants shall have safe and secure conduct to go
out of and to come into England, and to stay there, and to pass,
as well by land as by water, to buy and sell by the ancient and
allowed customs, without any evil toll, except in time of war, or
when they shall be of any nation in war with us.
XLIX. And if there shall be found any such in our land in the
beginning
of a war, they shall be attached,
without damage to
their bodies or goods, until it may be known unto us, or our chief
iusticiary, how our merchants be treated in the nation at war with
us ; and if ours be safe there, theirs shall be safe in our lands.
L. It shall be lawful for the time to come, for any one to go out
of our kingdom, and return safely and securely by land or by water,
saving his allegiance to us ; unless in time of war, by short space,
for the benefit of the kingdom,
except prisoners and outlaws,
according to the law of the land, and people in war with us, and
merchants who shall be in such condition as is above mentioned.
LI. If any man holds of any escheat, as of the honor of Wallingford,
Nottingham,
Bologne,
Lancaster,
or of other escheats
which are in our hands, and are baronies, and dies, his heir shall
not give any other relief, or perform any other service to us than
he would to the baron, if the barony were in possession of the
baron ; we will hold it after the same manner the baron held it.
Eli. Those men who dwell without the forest, from henceforth
shall not come before our iusticiaries of the forest upon summons,
but such as are impleaded or are pledges for any that were attached
for something concerning
the forest.
LIII. We will not make any justiciaries,
constables,
bailiffs or
sheriffs, but what are knowing in the laws of the realm, and are
disposed duly to observe it.
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LIV. All barons who are founders of abbies, and have charters
of the kings of England
for the advowson, or are entitled
to it by
ancient tenure, may have the custody of them, when void, as they
ought to have.
LV. All woods that have been taken into the forests, in our own
time, shall forthwith be laid out again, and file like shall be done
with the rivers that have been taken or fenced in by us, during our
reign.
LVI. All evil customs concerning
forests, warrens, and foresters,
warreners, sheriffs and their officers, rivers and their keepers, shall
forthwith be inquired into in each county, by twelve knights of the
same shire, chosen by the most creditable
persons in the same
county, and upon oath ; and within forty days after the said inquest be utterly abolished, so _s never to be restored.
LVIL We will immediately
give up all hostages and engagements, delivered
unto us by our English subjects as securities for
their keeping the peace, and yielding us faithful service.
LVIII.
We will entirely remove from our bailiwicks the relations
of Gerard de Athyes, so as that for the future they shall have no bailiwick in England.
We will also remove Engelard
de Cygony,
Andrew, Peter, and Gyon de Canceles, Gyon de Cygony, Geoffrey
de Martyn and his brothers, Philip Mark and his brothers, and his
nephew Geoffrey, and their whole retinue.
LIX. And as soon as peace is restored, we will send out of the
kingdom all foreign soldiers, crossbowmen
and shpendiaries,
who
are come with horses and arms, to the injury of our people.
LX. If any one hath been dispossessed
or deprived
by us without the legal judgment of his peers, of his lands, castles, liberties
or right, we will forthwith restore them to him ; and if any dispute
arises upon this head, let the matter be decided by the five and
twenty barons hereafter
mentioned,
for the preservation
of the
peace.
LXI. As for all those things of which any person has without
the legal judgment
of his peers been dispossessed
or deprived,
either by king Henry, our father, or our brother, king Richard,
and which we have in our hands, or are possessed by others, and
we are bound to warrant and make good, we shall have a respite
till the term usually allowed the Croises;
excepting those things
about which there is a suit depending,
or whereof an inquest hath
been made by our order, before we undertook
the crusade.
But
_o
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when we return fi'om our pilgrimage,
or if we do not perform it, we
will immediately cause full justme to be administered
therein.
LXII.
The same respite we shall have for dlsafforesting
the
forests, which Henry, our father, or our brother, Richard, have afforested;
and for the wardship of lands which are in another's
fee,
in the same manner _ts we have hitherto
enjoyed these wardships,
by reason of a fee held of us by knight's
service, and for the abbins founded in any other fee than our own, in which the lord of
the fee clamas a right ; and when we return from our pilgrimage,
or if we should not perform it, we will immediately
do full justice
to all the complainants
in this behalf.
LXIII.
No man shall be taken or imprisoned
upon the appeal of
a woman, for the death of any other man than her husband.
LXI¥.
All unjust and illegal fines, and all amerciaments,
imposed unjustly and contrary
to the law of the land, shall be entirely forgiven, or else left to the decision of the five and twenty
barons hereafter mentioned for the preservation
of the peace, or of
the major part of them, together with the foresaid Stephen, archbishop of Canterbury,
if he can be present, and others whom he
shall think fit to take along with him ; and if he cannot be present,
the business shall nevertheless
go on without him ; but so that if
one or more of the five and twenty barons aforesaid be plaintiffs in
the same cause, they shall be set aside as to what concerns this particular affair, and others be chosen in their room out of the said
five and twenty, and sworn by the rest to decide that matter.
LXV. If we have disseised or dlspossessed
the Welsh of any
lands, liberties, or other things, without
the legal judgment
of
their peers, they shall be immediately
restored to them.
And if
any dispute arises upon this head, the matter shall be determined
in the Marches, by the judgment of their peers; for tenements in
England,
according
to the law of England ; for tenements
in
Wales, according
to the law of Wales;
for tenements
in the
Marches, according
to the law of the Marches ; the same shall the
Welsh do to us and our subjects.
LXVI. As for all those things of which any Welshman
hath,
without the legal judgment of his peers, been disseised
or deprived, by king Henry, our father, or our brother, king Richard,
and which we either have in our hands, or others are possessed of,
and we are obliged to warrant it, we shall have a respite till the
time

generally

allowed

the

Crmsaders;

excepting

those

things,
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about which a suit is pending, or whereof an inquest has been made
by our order, before we undertook
the crusade.
But when we return, or if we stay at home, and do not perform our pilgrimage,
we will immediately do them futl justice, according to the laws of
the Welsh, and of the parts aforementioned.
LXVII.
We will without
delay dismiss the son of Lewelin,
and all the Welsh hostages, and release them from the engagements
they entered into with us for the preservanon
of the peace.
LXVIII.
We shall treat with Alexander,
king of Scots, concerning the restoring
of his sisters, and hostages, and rights and
liberties, in the same form and manner as we shall do to the rest
of our barons of England;
unless by the engagements
which his
father William, late king of Scots, hath entered into with us, it
ought to be otherwise ; and this shall be left to the determination
of his peers in our court.
LXIX.
All the aforesaid customs and liberties which we have
granted
towards
observe,
LXX.

to be holden in our kingdom, as much as it belongs to us
our people, all our subjects, as well clergy as laity, shall
as far as they are concerned,
towards their dependents.
And whereas, for the honor of God and the amendment

of our kingdom, and for quieting the discord that has arisen between us and our barons, we have granted
all the things aforesaid ;
willing to render them firm and lasting, we do give and grant our
subjects the following security, namely : that the barons may choose
five and twenty barons of the kingdom, whom they shall thmk convenient, who shall take care with all their might to hold and ob:
serve, and cause to be observed, the peace and liberties we have
granted them, and by this our present charter confirmed.
So as
that if we, our justiciary,
our bailiffs, or any of our officers, shall
in any case fail in the performance
of them towards any person, or
shall break through any of these articles of peace and security,
and the offence is notified to four barons, chosen out of the five and
twenty aforementioned,
the said four barons shall repair to us, or
to our justiciary, if we are out of the _ealm, and laying open the
grievance, shall petinon to have it redressed without delay: and _f
it is not redressed by us, or, if we should chance to be out of the
realm, if it is not redressed by our justiciary
within forty days,
reckoning
from the time it has been notified to us, or to our justiciary, if we should be out of the realm, the four barons aforesaid
shall lay the cause before the rest of the five and twenty barons, and
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the said five and twenty barons, together with the community of
the whole kingdom, shall distrein and distress us in all the ways
possible ; namely, by seising our castles, lands, possessions, and in
any other manner they can, till the grievance is redressed to their
pleasure, saving harmless our own person, and the persons of our
queen and children ; and when it is redressed, they shall obey us as
before.
LXXI. And any person whatsoever
in the kingdom may swear
that he will obey the orders of the five and twenty barons aforesaid, in the execution of the premises, and that he will distress us
jointly with them, to the utmost of his power ; and we give public
and free liberty to any one that will swear to them, and never shall
hinder any person from taking the same oath.
LXXII.
As for all those of our subjects, who will not of their
own accord swear to join the five and twenty barons in distreining
and distressing us, we will issue our order to make them take the
same oath as aforesaid.
LXXIII.
And if any one of the five and twenty barons dies, or
goes out of the kingdom, or is hindered
any other way from putting the things aforesaid in execution, the rest of the said five and
twenty barons may choose another in his room, at their discretion,
who shall be sworn in like manner as the rest.
LXXIV.
In all things that are committed
to the charge of these
five and twenty barons, if, when they are all assembled together,
they should happen to disagree about any matter, or some of
them summoned will not, or cannot come, whatever is agreed upon
or enjoyned by the major part of those who are present shall be
reputed as firm and valid as if all the five and twenty had given
their consent;
and the foresaid five and twenty shall swear that
all the premises they shall faithfully observe, and cause with all
their power to be observed.
LXXV. And we will not, by ourselves or others, procure anything
whereby any of these concessions and liberties be revoked or lessened ; and if any such thing be obtained,
let it be null and void ;
neither shall we ever make use of it, either by ourselves or any
other.
LXXVI.
And all the ill-will, anger and malice that hath arisen
between us and our subjects of the clergy and laity, from the first
breaking
out of the dissension between us, we do fully remit and
forgive.
Moreover,
all trespasses occasioned
by the said dissen-
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sions, from Easter, in the sixteenth year of our reign, till the restoration of peace and tranquillity,
we hereby entirely remit to all,
clergy as well as laity, and as far as in us lies, do fully forgive.
LXXVII.
We have moreover granted them our letters patents
testimonial
of Stephen, lord-archbishop
of Canterbury,
of Henry,
lord-archbishop
of Dublin, and the bishops aforesaid, as also of
master Pandulph,
for the security and concessions aforesaid.
LXXVIII.
Wherefore
we will, and firmly enjoin,
that the
church of England be free, and that all men in our kingdom
have
and hold all the aforesaid liberties, rights and concessions,
truly
and peaceably, freely and quietly, fully and wholly, to themselves
and their heirs, of us and our heirs, in all things and places forever,
as is aforesaid.
LXXIX.
It is also sworn, as well on our part as upon the part
of the barons, that all the things aforesaid shall faithfully and sincerely be observed.
Given under our hand, in the presence of the witnesses above
named, and many others, in the meadow called Runningmede,
between Windelsore
and Staines, the ITth day of June, in the x7th
year of our reign.
[The Great Charter has been repeatedly amended and confirmed.
I take the liberty of copying the following, down to the end of page
477, from Mr. Creasy's Text-Book of the Constitution.']
• The Text-Book of the Constitution, Magna Charta, The Petition of Right
and the Bill of Rtghts, with Hlstmlcal Comments and Remarks on the P1esent
Political Emergencies, by E. S. Creasy, M.A., Barrister-at-Law, Professor of
History in University College, London, &c. London, 1848. A small work of
63 pages, excellent in its kind.
Since the first edition of the Civil Liberty was issued, Mr. Creasy has published
The Rise and Progress of the English Constitution, London, I853; the third
edition of which was republished, m 1856, in New York, x2mo, 350 pages. It is
the best book for the student to commence the study of the British Consntution,
and preparatory for Hallam's Constitutional History of England. Throughout
the present work it must have appeared that a knowledge of the English Constitution and of its history is indispensable for a correct understanding of our own,
and I recommend the work of Mr. Creasy, in this point of view, to every young
American student.
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Edward, by the grace of God king of England, lord of Ireland,
and duke of Guyan:
to all archbishops,
bishops, &c.
We have
seen the great charter of the lord Henry, sometimes king of England, our father, of the hberties of England,
in these words :
"Henry,
by the grace of God king of England,
lord of Ireland,
duke of Normandy
and Guyan, and earl of Anjou: to all archbishops, bishops, abbots, priors, earls, barons, sheriffs, provosts, and
officers, and to all bailiffs and other our faithful subjects, which shall
see this present charter, greeting:
Know ye, that we, unto the
honor of almighty God, and for the salvation of the souls of our
progenitors
and successors, kings of England,
to the advancement
of holy church and amendment
of our realm, of our mere and free
will, have given and granted to all archbishops,
bishops, abbots,
priors, earls, barons, and to all freemen of this our realm, these
libertie_ following, to be kept in our kingdom of England forever."
CHAPTER
A

ConflrmaEon

I.
of Liberties.

"First,
we have granted to God, and by this our present charter
have confirmed
for us and our heirs forever, that the church of
England shall be free, and shall have all her whole rights and liberties inviolable.
We have granted, also, and given to all the freemen of our realm, for us and our heirs forever, these liberties
underwritten,
to have and to hold to them and their heirs, of us
and our heirs forever."
CHAPTER II.
The Relief

of the King's

[Same as 2d chapter

Tenant of full Age.
of John's

Charter.]
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CHAPTER
The

III.

Wardship of the Heir within Age.
[-Similar to 3d chapter

of John's

CHAPTER

of John's

shall

a Knight.

Charter.]

in waste lands.
Charter.]

V.

CHAPTER
G_¢rdians

The Heir

IV.

.Vo waste shall be made by a Guardian
[Same as 4th chapter

47I

maintain the Inheritance
Bishoprics, 6_c.

of

Wards.

Of

iS'tailor to 5th chapter of John's Charter, with addition of like
pr,wisions
against the waste of ecclesiastical
possessions while in
the king's hand during a vacancy m the see, &c.]
CHAPTER
Heirs shall he Married
[Similar

VI.

without Dz'slbaragement.

to 6th chapter

of John's

CHAPTER
.4 BVidow shall
[Similar
Charter.]

(with

VII.

have her Marriage,
Inheritance,
The King's Verzdow, _'_c.
additions)

to the 7th and

CHAPTER
How Sureties

and Quarantine.

8th chapters

of John's

VIIL

shall he charged la the King.

[Same as 9th chapter

of John's

CHAPTER
The LiberEes

Charter.]

Charter.]

IX.

of London and other Cities and Towns confirmed.

[Same as :3th chapter

of John's
X.

CHAPTER
Wane shall distrain

Charter.]

for more Service than is due.

[Same as :6th chapter

of John's

CHAPTER

XI.

Common Pleas shall not follow
[Same as iTth chapter

Charter.]

the _fnga s Court.

of John's

Charter.]
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CHAPTERS

XII. & XIII.

H/'hen and before whom Ass_es shall be taken.
Adjournment
far Z)i_culty.
Assizes of 2)arrein _Presentment.
[Analogous

to I8th

and igth

chapters

CHAPTER

of John's

XIV.

fIow Afen of all sorts shall be amerced,
[Same as 2oth and 21st chapters
CHAPTERS
Making

of Bridges

to 23d chapter

Pleas

CHAPTER
Debtor

XVII.

of John's

Charter.]

XVIIL

dying, the King shall be first jkaid.

[Same as 26th chapter
CHAPTERS
_Purveyors for

Charter.]

of the Crown.

[Same as a4th chapter

The King's

Charter.]

and Banks.

of John's

CHAPTER
fIvlding

and by whom.

of John's

XV. & XVL

and defending

[Similar

Charter.]

a Castle.
f-Iorses,

of John's

XIX., XX., & XXI.
Z)oing of Castle-ward..
Carts, and Woods.

[Same as 28th, 29th, 3oth, and 3ist chapters
CHAPTER
How long 2_elons' Lands

of John's

Taking

XXII.

CHAPTER

of John's

Charter.]

XXIII.

Wears shall be ffut down.

[Same as 33 d chapter
CHAPTER

of John's

Charter.]

XXIV.

In what case a _Prceci_e in Capite is grantable.
[Same as x4th chapter

of John's

Charter.]

of

Charter.]

shall be holden by the King.

[Same as 32d chapter

In what _laces

Charter.]
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XXV.

There shall be but one Afeasure
[Same as 35th chapter
CHAPTER
_zfuisition

of Zfe

[Same as 38th chapter
CHAPTER
Tenure
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through lhe Realm.

of John's

Charter.]

XXVI.
and Member.
of John's

Charter.]

XXVII.

of the Kzng in Sacage, and of another by Knl:_ht' s Sei-aice.
Petit Serjeanty.
[Same as 37th chapter
CHAPTER

of John's

Charter.]

XXVIII.

Wager of Law shall not be without witness.
[Same as 38th chapter
CHAPTER
None

shall

be condemned

of John's

Charter.]

XXIX.

without Trial
or deferred.'

fuslz'ce shall not ke sold

"No freeman shall be taken, or imprisoned,
or be disseised of
his freehold, or liberties, or free customs, or be outlawed or exiled,
or any otherwise destroyed ; nor will we pass upon him, nor con,Ieran him, but by lawful judgment of his peers, or by the law of the
land.
We will sell to no man, we will not deny or defer to any
man, either justice or right."
CHAPTER
_l'erchant

Strangers

XXX.

coming into this Realm

[Same as 4Ist chapter
CHAPTER

of John's
XXXI.

Tenure of a 2?arony comhzg in# the King's
[Same as 43 d chapter

shall be well used.
Charter.]

of John's

hands by Escheat.
Charter.]

' See 39th and 4oth chapters of John's Charter.
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CHAPTER
Lands

TY

XXXlI.

shall not be AZiened to the Prejudice
of the .Lord's
[L e. Zord of the Tee].
CHAPTER

l°alrons

of .4bbeys

XXXlII.

shall have the custody of t,_em in time of Vacalion.

[Same as 46th chapter
CHAPTER

of John's

Charter.]

XXXIV.

In what cases only a Woman shall have an A_eal
[Same as Sxst chapter
.
At

what

Service

CHAPTER

of John's

Charter.]

XXXV.

time shall be keel a County Court, a Sherqff's
a feel
CHAPTER

of Z)eath.

Term, and

XXXVI.

2Wa.Land shall be given in 3fortmain.
"It shall not be lawful from henceforth to any to give his lands
to any religious house, and to take the same land again to hold of
the same house.
Nor shall it be lawful to any house of religion to
take the lands of any, and to lease the same to him of whom he
received it: if any from henceforth give his lands to any religious
house, and thereupon be convict, the gift shall be utterly void, and
the land shall accrue to the lord of the fee."
CHAPTER

XXXVI.

,4 Subsidy

in respect of this Charter and the Charter of the 2latest
granted to the King.
"'Escuage
from henceforth
shall be taken like as it was wont to

be in the time of king Henry, our grandfather;
reserving
to all
archbishops, "bishops, abbots, priors, templars,
hospitalers,
earls,
barons, and all persons, as well spiritual as temporal, all their free
l.iberties and free customs, which they have had in time past.
And
all these customs and liberties aforesaid, which we have granted to
be holden within this our realm, as much as appertaineth
to us and
our heirs, we shall observe. ' And all men of this our realm, as
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well spiritual as temporal (as much as in them is), shall observe
the same against all persons in like wise.
And for this our gift
and grant of these liberties, and of others contained in our charter
of liberties of our forest, the archbishops,
bishops, abbots, priors,
earls, barons, knights,
freeholders,
and other our subjects, have
given unto us the fifteenth part of all their moveables.
And we
have granted unto them, for us and our heirs, that neither we nor
our heirs shall procure or do anything whereby the liberties in this
charter contained shall be infringed or broken.
And if anything
be procured by any person contrary to the premises, it shall be had
of no force nor effect.
These being witnesses : Lord B., archbishop
of Canterbury,
E., bishop of London, I., bishop of Bath, P., of
Winchester,
H., of Lincoln,
R., of Salisbury, W., of Rochester,
W., of Worcester,
J., of Ely, H., of Hereford,
R., of Chichester,
W., of Exeter, bishops ; the abbot of St. Edmonc]s, the abbot of
St. Albans, the abbot of Bello, the abhor'of
St. Augustine's
in
Canterbury,
the abbot of Evesham, the abbot of Westminster,
the
abbot of Bourgh
St. Peter, the abbot of Reding, the abbot of
Abindon,
the abbot of Malmsbury,
the abbot of Winchcomb,
the
abbot of Hyde, the abbot of Certesy, the abbot of Sherburn, the
abbot of Cerne, the abbot of Abbotebir,
the abbot of Middleton,
the abbot of Seleby, the abbot of Cirencester ; H. de Burgh, iusrice, H., earl of Chester and Lincoln, W., earl of Salisbury, W.,
earl of Warren, G. de Clare, earl of Gloucester and Hereford,
W.
de Ferrars, earl of Derby, W. de Mandeville, earl of Esse_x, H. de
]3ygod, earl of Norfolk, W., earl of AlbemarIe, H., earl of Hereford, J., constable of Chester, R. de Ros, R. Fitzwalter,
R. de
Yyponte,
W. de Bruer, R. de Muntefichet,
P. Fitzherbert,
W. de
Aubenie, J. Gresly, F. de Breus, J. de Monemue, J. Fitzallen,
H.
de Mommer,
W. de Beauchamp,
W. de St. John, P. de Mauly,
Brian de Lisle, Thomas de Multon, R. de Argenteyn,
G. de Nevil,
W. Mauduit, J. de Balun, and others."
We, ratifying
and approving
these gifts and grants atoresaid,
confirm and make strong all the same for us and our heirs perpetually ; and by the tenor of these presents do renew the same,
willing and granting for us and our heirs that this charter, and all
and singular its articles, forever shall be stedfastly, firmly and inviolably observed.
Although
some articles in the same charter
contained
yet hitherto
peradventure
have not been kept, we will
and, by authority royal, command from henceforth
firmly they be

476

ON

CIVIL

LIBERTY

observed.
In witness whereof, we have caused these our letters
patent to be made.
T. Edward,
our son, at Westminster,
the
twelfth day of October, in the twenty-fifth year of our reign.
Magna Charta, in this form, has been solemnly confirmed by our
kings and parliaments
upwards of thirty times ; but in the twentyfifth year of Edward I. much more than a simple confirmation
of
it was obtained for England.
As has already been mentioned,
the
original
charter of John forbade the levying of escuage, save by
consent of the great council of the land ; and although
those important
provisions were not repeated in Henry's charter, it is certain that they were respected.
Henry's
barons frequently refused
him the subsidies which his prodigality
was always demanding.
Neither he nor any of his ministers seems ever to have claimed for
the crown the prerogative
of taxing the landholders
at discretion ;
but the sovereign's
right of levying money from his towns and
cities, under the name of tallages or prises, was constantly
exercised during Henry III.'s reign, and during the earlier portion of
his son's.
But, by the statute of Edward I. intituled
Can/irmatia
Chartarum, all private property was secured from royal spoliation,
and placed under the safeguard of the great council of all the
realm.
The material portions of that statute are as follows :

CONFIRMATIO
ANNO

CHARTARUM.

VICESlMO

QUINTO

EDV.

I.

CAP. V.
And for so much as divers people of our realm are in fear that
the aids and tasks which they have given to us beforetime,
towards
our wars and other business, of their own grant and good will
(howsoever they were made), might turn to a bondage to them and
their heirs, because they might be at another
time found in the
rolls, and likewise for the prises taken throughout the realm, in our
name, by our ministers, we have granted
for us and our heirs that
we shall not draw such aids, tasks, nor prises, into a custom" for
anything that hath been done heretofore,
be it by roll or any other
precedent that may be founden.
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CAP. VI.
Moreover, we have granted for us and our heirs, as well to archbishops, bishops, abbots, priors, and other folk of holy church, as
also to earls, barons, and to all the commonalty
of the land, that
for no business from thenceforth
we shall tahe such manner of aids,
tasks, nor_rzses, but by the common assent of all" the realm, and for
/he com_non profit thereof, saving the ancient aids and prises due
and accustomed.
x ,, Par commun assent de rut le roiaume."
omits the important word. "All.')

The version in our statute-book

APPENDIX
THE

PETITION

2"0 the King's

OF

V.
RIGHT.'

3[osf 2gxcellent

3/[ajestie.

HIJM_LV shew unto our Sovereign Lord the King, the Lords
Spiritual
and Temporal,
and Commons in Parliament
assembled,
that whereas it is declared and enacted by a Statute, made in the
tyme of the Raigne of King Edward
the first, commonly
called
" Statutum de Tallagio non concedendo,"
that no Tallage or A_de
should be laid or levied, by the King or his heires, in this Realme ;
without the good-will and assent of the Arch B1shopps, Btshopps,
Earles, Barons, Kmghts,
Burgesses and other the freemen of the
cominalty of this realme ; And by Authority of Parliament houlden
in the five and twentieth
yere of the Ralgne of King Edward
the
third, it is declared and enacted, that from thenceforth
hoe person
should be compelled
to make any loanes to the King against his
will, because such loanes were against reason, and the franchise of
the land ; and by other lawes of this realme it is provided,
that
none should be charged
by any charge or imposition,
called a
Benevolence,
nor by such hke charge, by which the Statuts before
mentioned,
and other the good lawes and statuts of this Realme,
your Subjects have Inherited
this freedom, that they should not be
compelled
to contribute
to any Tax, Tallage, Aide, or other like
charge, not sett by common consent in Parliament.
Yet nevertheless of late, divers commissions,
directed to sundrie
commissioners
in severall Counties,
with instructions,
have"been
issued, by means whereof your People have bene in divers places
assembled, and required
to lend certaine sommes of money unto
your Majestic, and many of them upon their refilsall soe to doe,
have had an oath administered
unto them, not warrantable
by the
• Thi_ petition was drawn up by Sir Edward Coke.
478
"_

Coke, 207, edit. of 1697.

02V CIVIL

LIBERTY

.,42VD SIZLF-GOVER.NMENT.

479

Lawes or Statuts of this ZRealme, and have been constrained
to become bound to make appearance,
and give attendance
before your
Privie Councell, and m other places; and others of them have
beene therefore imprisoned,
confined, and sundrie other wayes molested and disqmeted:
And divers other charges have bene [aid
and leavled upon your People m severall Counties, by Lord Lieutenants, Deputie-Lieutenants,
Commissioners
for musters, Justices
of peace and others, by commaunde or direction fl-om your Majestic, or your Priwe-Councell,
the realme.

aga_ast the lawes and free customes

of

And whereas alsoe by the Statute called "The greate Charter of
the Liberties of England,"
it is declared and enacted,
that noe
freeman may be taken or imprisoned,
or be disseised of his freehold
or liberties, or his free customes, or be outlawed or exiled, or in
any manner destroyed, but by the lawfull judgment of his Peeres,
or by the lawe of the land.
And in the eight and twentieth
yere of the reigne of King Edward the third, it was declared and ennacted by Authoritie
of Parliament, _:hat no man, of what estate or condition that he be, should
be putt out of his lands or tenements,
nor taken nor imprisoned,
nor disherited,
nor putt to death, without being brought to answer
by due process of lawe.
Nevertheless
against the tenour of the said Statutes, and other
the good lawes and Statuts of your Realme, to that end provided,
divers of your subjects have of late bene imprisoned
without any
cause showed;
and when for their dehverance
they were brought
before your Justmes, by your Majestle's Writ of Habeas Corpus,
there to undergoe and _eceive, as the Court should order, and their
Keepers commaunded
to certify the causes of their detayner ; noe
cause was cemfied, but that they were detayned by your Majestle's
special commaund,
signified by the Lords of your Privle Councell,
and yet were returned
back to severall
prisons, w_thout being
charged with any thynge to.which they might make answeare according to the lawe.
And whereas of late, great companies of souldiers and marriners
have bene dispersed into divers Counties of the Realme, and the
inhabitants against their wills have been compelled to receive them
into their houses, and there to suffer them to sojorne, against the
lawes and customes of this realme, and to the great grievance and
vexation of the People.
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And whereas alsoe, by authority of Parliament,
in the 25th yere
of the raigne of King Edward III., it is declared and enacted that
noe man should be forejudged of life or lymbe, against the forme
of the great Charter, and the lawe of the land, and by the said
great
Charter,
and other the .Laws and Statuts of this your
Realme, no man ought to be adjudged to death, but by the lawes
established in this your realme, either by the customes of the same
realme, or by Acts of Parliament
; And whereas hoe offender, of
what kind soever, is exempted
from the proceedings
to be used,
and the punishments
to be inflicted by the lawes and statutes of
this your realme ; nevertheless
of late time, divers commissions
under your Majestle's
Greate Seale have issued forth, by which
certaine persons have been assigned and appointed commissioners,
with power and authoritie
to proceed within the land, according
to the justice of martiall lawe, against such souldiers and marrinets, or other dissolute persons joining with them, as should commit any murder, robbery,
felonie, meeting,
or other outrage or
misdemeanour,
whatsoever;
and by such summarie
course and
order as is agreeable to martiall lawe, and as is used in armies in
tyme of war, to proceed to the tryal and condemnation
of such
offenders, and them to cause to be executed and putt to death, according to the lawe martiall.
By pretext whereof, some of your Majestie's Subjects have bene
by some of the said commissioners
put to death, when and where,
if lawes and statuts of the land they had deserved death', by the
same lawes and statuts alsoe they might, and by noe other ought, to
have been judged and executed.
And alsoe sundrie grievous offenders, by colour thereof clayminge
an exemption,
have escaped the punishments
due to them by the
lawes and statuts of this your realm, by reason that divers of your
officers and ministers of justice have unjustly refused or forborne to
proceed against such offenders, according
to the same lawes and
statuts, upon pretence that the said offenders were punishable only
by martiall lawe, and by authority or: such commissions
as aforesaid ; which commissions, and all others of like nature, are wholely
and directlie contrary to the said lawes and statuts of this your realme.
They doe therefore
humbly pray your most excellent
Majestie,
That no man hereafter be compelled to make or yielde any guifte,
loane, benevolence,
tax, or such like charge, without common consent by Act of Parliament ; and that none be called to make an-

_qA'D SELF-GO

VERArMEArT.

48[

sweare, or take such oath, or to give attendance,
or be eonfyned, or
otherwise molested or disquieted concerning
the same, or for refusal
thereof:
And that noe freeman, in any such manner as is before
mentioned,
be imprisoned
or detayned:
And that your Majestic
would be pleased to remove the said souldiers and marriners,
and
that your People may not be soe burthened
in the tyme to come:
And that the aforesaid commissions
for proceedinge
by martiall
lawe, may be revoaked and annulled:
and that hereafter, noe commissions of hke nature may issue forth to any person or persons
whatsoever, to be executed as aforesaid, least by colour of them,
any of your Majestie's subjects be destroyed, or putt to death, contrary to the lawes and franchise of the land.
All which they do most humbly pray of your most excellent Majestic, as their Rights and Liberties,
according
to the lawes and
statuts of this Realme : And that your Majestie would also vouchsafe to declare, that the awardes, doeings, and proceedings,
to the
prejudice
of your People,
in any of the premises, shall not be
drawn hereafter
into consequence
or example:
And that your
Majestic would be alsoe graciously pleased, for the further comfort
and safetie of your people, to declare your royal will and pleasure,
That in the things aforesaid all your officers and ministers shall
serve you, according
to the lawes and statuts of this realme, as
they tender the honour of your Majestic, and the prosperity of this
Kingdom.
The Kin_s

_Inswer

to the _Petition of R_ht.

The King willeth that Right be done, according to the laws and
customs of the realme _ and that the Statutes be put in due execution, that his subjects may have no cause to complain of any
wrong or oppressions, contrary to their just Rights and Liberties,
to the preservation
whereof he holds himself in conscience as well
obliged, as of his prerogative.
Pc/ilion of 3ollz _ouses lo lhe King, an the 7th clay of June, z628,
wherein a more full and satisfaclory answer go lhe above _Petilion
is _rayecl for.
May it please your most excellent
Majestie, the Lords Spiritual
and Temporal,
and Commons in Parliament
assembled, taking in
consideration
that the good intelligence
between your Majestie and
3t
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your People, doth much depend" upon your Majestie's answer upon
their Petltion of Right, formerly presented _ with unanimous consent do now become most humble suitors unto your Majestie, that
you would be pleased to give a clear and satisfactory answer thereunto in full Parhament.
To which Petition the King replied :
The answer I have already given you was made with so good
dehberation,
and approved by the judgments of so many wise men,
that I could not have imagined but that it would have given you full
satisfaction:
But to avoid all ambiguous interpretations,
and to
show you there is no doubleness
in my meaning, I am willing to
pleasure you as well in words as in substance : Read your petition,
and you shall have an answer that I am sure will please you.
Here the petition
was read, and the following
turned : " Soit Droit fait comme il est desire."
Then said his Majesty

answer

was reC.R.

:

This I am sure is full, yet no more than I granted
you in my
first answer, for the meaning of that, was to confirm your liberties,
knowing according to your own protestations,
that you neither mean
nor can hurt my prerogative.
And I assure you, my maxim is,
that the People's
liberties strengthen
the King's
Prerogative,
and
the King's Prerogative
is to defend the People's Liberties.
You see how ready I have shown myself to satisfy your demand,
so that I have done my part ; wherefore if this parliament have not
a happy conclusion,
the sin is yours, I am free from it.
[The above is the Answer of the King
Speech on that occasion, June 7th, x628.]

in Parliament,

and

his

t

APPENDIX

VI.

AN ACT FOR THE BETTER SECURING
THE LIBERTY
OF
THE SUBJECT, AND FOR PREVENTION
OF" IMPRISONMENTS BEYOND THE SEAS, COMMONLY CALLED "THE
HABEAS CORPUS ACT."x
3 _ CH. II., Ch. 2, MAY, I679.

lip

WHEREAS great delays have been used by sheriffs, gaolers and
other officers, to whose custody any of the king's subjects have been
cmnmitted,
for criminal or supposed criminal
matters, in making
returns of writs of habeas corpus, to them directed, by standing out
on alias or pluries habeas corpus, and sometimes more, and by other
shifts to avoid their yielding obedience to such writs, contrary to
their duty and the known laws of the land, whereby many of the
king's subjects have been, and hereafter may be, long detained
in
prison, in such cases where by law they are bailable, to their great
charge and vexation :
II. For the prevention whereof, and the more speedy relief of
all persons imprisoned
for any such criminal or supposed criminal
matters ; (2) Be zt enacted, _y tlze 7amg's mosl excellent majesO', by
and wit/z the advice and consent af the lords s_iritua/ and ten_ora[,
and commons in this present parliament
assembled, and by the au.
thorzty [here@ That whensoever any person or persons shall bring
any habeas carpus directed unto any sheriff or sheriffs, gaoler, minister, or other person whatsoever, for any person in his or their
custody, and the said writ shall be served upon the said officer, or
left at the gad or prison with any of the under-officers,
underkeepers, or deputy of the said officers or keepers, that the said
officer or officers, his or their under-officers,
under-keepers
or
deputies,

shall within

three days after the service

thereof,

as afore-

, Copied from the Statutes at Large, by Danby Pickering, Esq., edit. 1763,
vol. 8, p. 432.
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said (unless the commitrnent
aforesaid were for treason or felony
plainly and especially expressed in the warrant of commitment),
upon payment or tender of the charges of bringing the sald prisoner,
to be ascertained
by the judge or court that awarded the same, and
endorsed upbn the said writ, not exceeding 12 pence per mile, and
upon security given by his own bond to pay the charges of carrying back the prisoner, if he shall be remanded by the court or judge
to which he shall be brought, according to the true intent of this
present act, and that he will not make any escape by the way, make
return of such writ; (3) and bring, or cause to be brought,
the
body of the party so committed
or restrained,
unto or before the
lord chancellor,
or lord keeper of the great seal of England,
for
the time being, or the judges or barons of the said court, from
whence the said writ shall issue, or unto and before such other person or persons before whom the said writ is made returnable,
according to the command thereof;
(4) and shall then likewise certify
the true causes of his detainer or imprisonment,
unless the commitment of the said party be in any place beyond
the distance of
twenty miles from the place or places where such court or person is,
or shall be residing;
and if beyond the distance of 20 miles, and
not above Ioo miles, then within the space of ten days, and if
beyond the distance of Ioo miles, then within the space of 2o days
after such delivery aforesaid, and not longer.
III. And to the intent that no sheriff, gaoler or other officer may
pretend
ignorance of the import of any such writ; (2) Be it enacted by the authority aforesaid, that all such writs shall be marked
in this manner:
"Per
statutum,
tricesimo primo Caroli secnndi
_Regis," and shall be signed by the person that awards the same;
(3) and if any person or persons shall be or stand committed
or
detained
as aforesaid, for any crime, unless for felony or treason,
plainly expressed in the warrant of commitment,
in the vacation
time and out of term it shall and may be lawful to and for the person or persons so committed or detained (other than persons convict or in execution
by legal process), or any one in his or their
behalf, to appeal or complain to the lord chancellor or lord keeper,
or any one of his majesty's justices, either of the one bench or of
the other, or the barons of the exchequer of the degree of the coil;
(4) and the said lord chancellor,
lord keeper, justices or barons, or
any of them, upon view of the copy or copies of the warrant or
warrants of commitment
and detainer, or otherwise upon oath made
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that such copy or copies were denied to be given by such personor persons in whose custody the prisoner or prisoners is or are detained, are hereby authorized
and required, upon request made in
writing by such person or persons, or any on his, her, or their behalf, attested and subscribed by two witnesses who wel:e present at
the delivery of the same, to award and grant an habeas corpus,
under the seal of such court whereof he shall then be one of the
judges, (5) to be directed to the officer or officers in whose custody
the party so committed
or detained shall be, returnable immediate
before the said lord chancellor
or lord keeper, or such justice,
baron, or any other justice or baron of the degree of the coif, of
any of the said courts;
(6) and upon service thereof as aforesaid,
the officer or officers, his or their under-officer
or under-officers,
under-keeper
or under-keepers,
or their deputy, in whose custody
the party is so committed or detained, shall within the time respectively before bruited, bring such prisoner
or prisoners before the
said lord chancellor,
or lord keeper, or such justices, barons, or
one of them, before whom the said writ is made returnable, and in
case of his absence, before any other of them, with the return of
such writ and the true causes of the commitment
or detainer ; (7)
and thereupon,
within two days after the party shall be brought
before them, the said lord chancellor or lord keeper, or such justice
or baron before whom the prisoner shall be brought
as aforesaid,
shall discharge the said prisoner from his imprisonment,
taking his
or their recognizance,
with one or more surety or sureties, in any
sum according to their discretions,
having regard to the quality of
the prisoner and the nature of the offence, for his or their appearance in the court of king's bench the term following, or at the
next assizes, sessions, or general gaol delivery, of or for such county,
city or place where the commitment
was, or where the offence was
committed,
or in such other court where the said offence is properly
cognizable,
as the case shall require, and then shall certify the said
writ with the return thereof, and the said recognizance
or recognizances into the said court where such appearance
is to be made ;
(8) unless it shall appear to the said lord chancellor, or lord keeper,
or justice or justices, or baron or barons, that the party so committed is detained upon a legal process, order or warrant, out of
some court that hath jurisdiction
of criminal matters, or by some
warrant signed and sealed with the hand and seal of any of the
said justices or barons, or some justice or justices of the peace, for

486
such matters
not bailable.

ON
or offences

CIVIL

LIBERTY

for the which

by the

law the prisoner

is

IV. Provided
always, and be it enacted,
That if any person
shall have wilfully neglected, by the space of two whole terms after
kis imprisonment,
to pray a habeas corpus for his enlargement,
such
person so wilfully neglecting
shall not have any habeas corpus to
be granted in vacation time, in pursuance of this act.
V. And be it further enacted, by the authority aforesaid, That
if any officer or officers, his or their under-officer or under-officers,
under-keeper
or under-keepers,
or deputy, shall neglect or refuse
to make the returns aforesaid, or to bring the body or bodies of the
prisoner or prisoners according
to the command of the said writ,
within the respective times aforesaid, or upon demand made by the
prisoner or person in his behalf, shall refuse to deliver, or within
the space of six hours after demand, shall not deliver to the person
so demanding,
a true copy of the warrant or warrants of commitment and detainer of such prisoner, which he and they are hereby
required
to deliver accordingly;
all and every the head gaolers
and keepers of such person, and such other person in whose custody
the prisoner shall be detained, shall for the first offence forfeit to
the prisoner or party grieved the sum of _ioo;
(2) and for the
second offence the sum of _2oo,
and shall and is hereby made incapable to hold or execute his said office; (3) the said penalties
to be recovered by the prisoner or party grieved, his executors and
administrators,
against such offender, his executors
or administrators, by any action of debt, suit, bill, plaint or information,
in
any of the king's courts at Westminster,
wherein no essoin, protection, privilege, injunction,
wager of law, or stay of prosecution
by
'_Non vult ulterius prosequi,"
or otherwise, shall be admitted
or
allowed, or any more than one imparlance ; (4) and any recovery
or judgment
at the suit of any party grieved, shall be a sufficient
conviction
for the first offence ; and any after recovery or judgment
at the suit of a party grieved, for any offence after the first judgment, shall be a sufficient conviction
to bring the officers or person
within the said penalty for the second offence.
VI. And for the prevention
of unjust vexation by reiterated
commitments
for the same offence ; (2) Be it enacted, by the au
thority aforesaid, That no person or persons, which shall be deliv
ered or set at large upon any habeas corpus, shall at any time hereafter be again imprisoned
or committed
for the same offence, by
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any person or persons whatsoever,
other than by the legal order
and process of such court wherein he or they shall be bound by
recognizance
to appear, or other court having jurisdiction
of the
cause;
(3) and if any other person or persons shall knowingly,
contrary to this act, recommit or imprison, or knowingly procure or
cause to be recommitted
or imprisoned,
for the same offence or
pretended
offence, any person or persons delivered or set at large
as aforesaid, or be knowingly aiding or assisting therein, then he
or they shall forfeit to the prisoner or party grieved,
the sum
of £5oo;
any colorable
pretence or variation m the warrant or
warrants
of commitment
notwithstanding,
to be recovered
as
aforesaid.
VII. Provided
always, and be it further enacted,
That if any
person or persons shall be committed
for high treason or felony,
plainly and specially expressed in the warrant of commitment,
upon
his prayer or petition in open court, the first week of the term, or
first day of the sessions of oyer and terminer or general gaol delivery, to be brought to his trial, shall not be indicted some time in
the next term, sessions of oyer and terminer or general gaol delivery, after such commitment
; it shall and may be lawful to and
for the judges of the court of king's bench, and justices of oyer and
terminer
or general gaol delivery, and they are hereby required,
upon motion to them made in open court the last day of the term,
sessions or gaol delivery, either by the prisoner or any one in his
behalf, to set at liberty the prisoner upon bail, unless it appear to
the judges and justices, upon oath made, that the witnesses for the
king could not be produced the same term, sessions or general gaol
dehvery ; (2) and if any person or persons committed as aforesaid,
upon his prayer or petition in open court the first week of the term
or the first day of the sessions of oyer and terminer
and general
gaol delivery, to be brought to his trial, shall not be indicted and
tried the second term, sessions of oyer and terminer or general gaol
delivery, after his commitment,
or upon his trial shall be acquitted,
he shall be discharged
from his imprisonment.
VIII.
Provided
always, That nothing in this act shall extend
to discharge
out of prison any person charged in debt, or other
action, or with process in any civil cause, but that after he shall be
discharged of his imprisonment
for such his criminal offence, he
shall be kept in custody according to the law for such other suit.
IX. Provided always, and be it further enacted by the authority

488

ON CIYTZ

ZIBER

TY

aforesaid, That if any person or persons, subjects of this realm,
shall be committed
to any prison, or in custody of any officer or
officers whatsoever, for any criminal or supposed criminal matter,
that the said person shall not be removed from the said prison and
custody, into the custody of any other officer or officers ; (2) unless
it be by habeas corpus or some other legal writ ; or where the prisoner is delivered to the constable or other inferior officer, to carry
such prisoner to some common gaol ; (3) or where any person is
sent by order of any judge of assize, or justice of the peace, to any
common workhouse or house of correction _ (4) or where the prisoner is removed from one place or prison to another within the
same county, in order to his or her trial or discharge in due course
of law ; (5) or in case of sudden fire or infection, or other necessity ; (6) and if any person or persons shall, after such commitment
aforesaid, make out and sign or countersign
any warrant or warrants for such removal aforesaid, contrary to this act ; as well he
that makes or signs or countersigns
such warrant or warrants, as
the officer or officers that obey or execute the same, shall suffer and
incur the pains and forfeitures in this act before mentioned,
both
for the first and second offence respectively,
to be recovered
in
manner aforesaid by the party grieved.
X. Provided
also, and be it further enacted
by the authority
aforesaid, That it shall and may be lawful to and for any prisoner
and prisoners as aforesaid, to move and obtain his or their habeas
corpus, as well out of the high court of chancery or court of exchequer as out of the courts of king's bench or common pleas, or
either of them ; (z) and if the said lord chancellor or lord keeper,
or any judge or judges, baron or barons, for the time being, of the
degree of the coif, of any of the courts aforesaid, in the vacation
time, upon view of the copy or copies of the warrant or warrants
of commitment
or detainer, upon oath made that such copy or
copies were denied as aforesaid, shall deny any writ of habeas
corpus, by this act reqmred
to be granted, being moved for as
aforesaid, they shall severally forfeit to the prisoner
or party
grieved, the sum of d_5oo, to be recovered in manner aforesaid.
XI. And be it declared and enacted by the authority aforesaid,
That an habeas corpus, according to the true intent and meaning
of this act, may be directed and run into any county Palatine, the
Cinque Portso or other privileged places within the kingdom of
England,
dominion
of Wales, or town of Berwick upon Tweed_
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and the islands of Jersey or Guernsey;
any law or usage to the
contrary notwithstanding.
XII. And for preventing illegal imprisonments
in prisons beyond
the seas ; (z) Be it further enacted by the authority aforesaid, That
no subject of this realm, that now is or hereafter shall be an inhabitant or resiant of this kingdom of England, dominion of Wales, or
town of Berwick upon Tweed, shall or may be sent prisoner into
Scotland,
Ireland, Jersey, Guernsey, Tangier, or into parts, garrisons, islands, or places, beyond the seas, which are or at any time
hereafter shall be within or without the domimons
of his majesty,
his heirs or successors;
(3)and
that every such imprisonment
is
hereby enacted and adjudged to be illegal ; (4) and that if any of
the said subjects now is or hereafter shall be so imprisoned,
every
such person and persons so imprisoned,
shall and may for every
such lmpr_sonment maintain,
by wrtue of this act, an action or actions of false imprisonment,
in any of hls majesty's*court_ of record,
against the person or persons by whom he or she shall be so committed, detained, imprisoned,
sent prisoner or transported,
contrary
to the true meaning of this act, and against all or any person or
persons that shall frame, contrtve, write, seal or countersign
any
warrant or wrmng for such commitment,
detainer, imprisonment,
or transportation,
or shall be advising, aiding, or assisting in the
same, or any of them; (5)and
the plaintiff m every such action
shall have judgment to recover his treble costs, besides damages,
which damages so to be given shall not be less than .£5oo ; (6) in
which action no delay, stay or stop of proceeding
by rule, order or
command,
nor no injunction,
protection
or priwlege whatsoever,
nor any other than one imparlance,
shall be allowed, excepting
such rule of the court wherein such action shall depend, made in
open court, as shall be thought in justice necessary for special
cause to be expressed in said rule ; (7) and the person or persons
who shall knowingly frame, contrive, write, seal or countersign
any
warrant for such commitment,
detainer, or transportation,
or shall
so commit, detain, imprison, or transport
any person or persons,
contrary to this act, or be any ways advising, aiding or assisting
therein, being lawfully convicted
thereof, shall be disabled from
thenceforth
to bear any office of trust or profit within the said
realm of England,
dominion
of Wales, or town of Berwlck upon
Tweed, or any of the islands, territories
or dominions
thereuntc
belonging j (8) and shall incur and sustain the pains, penalties and
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forfeitures hmited, ordained
and provided in and by the statute
of provision and prmmunire, made in the sixteenth year of king
Richard the Second ; (9) and be incapable of any pardon from the
king, his heirs or successors, of the said forfeitures,
losses or
dmabihties, or any of them.
XIII. Provided
always, That nothing in this act shall extend
to g_ve benefit to any person who shall by contract in writing agree
with any merchant
or owner of any plantation,
or other person
whatsoever, to be transported
to any parts beyond the seas, and
receive earnest upon such agreement,
although
that afterwards
such person shall renounce such contract.
XIV. Provided
always, and be it enacted, That if any person
or persons lawfully convicted
of any felony, shall m open court
pray to be transported
beyond the seas, and the court shall think
fit to leave him or them in prison for that purpose, such person or
persons may be transported
into any parts beyond the seas ; this
act, or anything herein contained,
to the contrary notwithstanding.
XV. Provided
also, and be it enacted,
That nothing hereto
contained shall be deemed, construed or taken to extend to the imprisonment of any person before the first day of June, one thousand
six hundred and seventy-nine,
or to anything
advised, procured or
otherwise done relating to such imprisonment;
anything
herein
contained to the contrary notwithstanding.
XVI. Provided
also, That if any person or persons at any time
resiant in this realm, shall have committed
any capital offence in
Scotland or in Ireland, or in any of the islands or foreign plantations of the king, his he_rs or successors, where he or she ought to
be tried for such offence, such person or persons may be sent to
such place, there to receive such trial in such manner as the same
might have been used before the making of this act; anything
herein contained to the contrary notwithstanding.
XVII.
Provided
also, and be it enacted,
That no person or
persons shall be sued, impleaded,
molested
or troubled
for any
offence against this act, unless the party offending be sued or irapleaded for the same within two years at the most, after such time
wherein the offence shall be committed,
in case the party grieved
shall not be then in prison; and if he shall be in prison, then
within the space of two years after the decease of the person imprisoned,
or his or her delivery out of prison, which shall first
happen.
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XVIII.
And to the intent no person may avoid his trial at the
assizes or general gaol delivery, by procuring
his removal before
the assizes, at such time as he cannot be brought back to receive
his trial there ; (2) Be it enacted, that after the assizes proclaimed
for that county where the prisoner is detained, no person shall be
removed from the common
gaol upon any habeas corpus granted
in pursuance of this act, but upon any such habeas corpus shall be
brought before the judge of asstze in open court, who is thereupon
to do what to justme shall appertain.
XIX. Provided
nevertheless,
That after the assizes are ended,
any person or persons detained may have his or her habeas corpus
according
to the direction and intention of this act.
XX. And be it also enacted by the authority aforesaid,
That if
any informatlon,
smt or action shall be brought or exhibited against
any person or persons for any offence committed
or to be committed against the form of this law, it shall be lawful for such defendants to plead the general issue, that they are not guilty or that
they owe nothing, and to give such special matter in evidence to
the jury that shall try the same, which matter being pleaded had
been good and sufficient matter in law to have discharged the said
defendant or defendants
against the said information,
suit or action,
and the same matter shall be then as available to him or them, to
all intents and purposes, as if he or they had sufficiently pleaded,
set forth or alleged the same matter in bar, or discharge of such
information,
smt or action.
XXI. And because many times persons charged with petty treason or felony, or accessories
thereunto, are committed
upon suspicion only, whereupon they are.bailable
or not, according
as the
circumstances
making out that suspicion are more or less weighty,
which are best known to the justices of the peace that committed
the persons, and have the examination
before them, or to other
justices of the peace in the county;
(2) Be it therefore enacted,
That where any person shall appear to be committed
by any judge
or justice of the peace, and charged as accessory before the fact to
any petty treason or felony, or upon suspicion thereof, or with
suspicion of petty treason or felony, which petty treason or felony
shall be plainly and specially expressed in the warrant of commitment, that such person shall not be removed or bailed by virtue of
this act, or in any other manner than they might have been before
the making of this act.
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WI_EgEAS the lords spiritual and temporal, and commons assembled at Westminster,
lawfully, fully and freely representing
all the
estates of the people of this realm, did, upon the thirteenth
day of
February, in the year of our Lord one thousand
six hundred and
eighty-eight,
present unto their majesties then called and known
by the name and style of William and Mary, prince and princess
of Orange, being present in their proper persons, a certain declaration in writing, made by the said lords and commons, in the words
following, viz :
Whereas the late king James the Second, by the assistance
of
divers evil counsellors, judges and minister_ employed by him, did
endeavor to subvert and extirpate
the protestant
religion, and the
laws and liberties of this kingdom-I. By assuming and exercising
a power of dispensing with and
suspending the laws, and the execution of laws, without consent of
parliament.
2. By committing
and prosecuting
divers worthy prelates,
for
hmnbly petitioning
to be excused from concurring
to the said
assumed power.
3- By issuing and causing to be executed a commission
under
the great seal for erecting a court called the court of commissioners
for ecclesiastical
causes.
4- By levying mort@ for and to the use of the crown, by pretence of prerogative,
for other time and in other manner than the
same was granted by parliament.
5. By raising and keeping a standing army within this kingdom
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in time of peace, without consent of parliament,
and quartering
soldiers contrary to law.
6. By causing several good subjects, being protestants,
to be
disarmed, at the same time when papists were both armed and
employed, contrary to law.
7. By violating the freedom of election of members to serve in
parliament.
8. By prosecutions
in the court of king's bench, for matters and
causes cognizable only in parliament _ and by divers other arbitrary
and illegal courses.
9" And whereas of late years, partial, corrupt and unqualified
persons have been returned and served on juries in trials, and particularly divers jurors in trials for high treason, which were not
freeholders.
zo. And excessive bail hath been required of persons committed
in criminal
cases, to elude the benefit of the laws made for the
liberty of the subjects.
i I. And excessive fines have been imposed, and illegal and cruel
punishments
infl,cted.
z2. And several grants and promises made of fines and forfeitures, before any conviction or judgment
against the persons upon
whom the same were to be levied.
All which are utterly and directly contrary to the known laws
and statutes, and freedom of this realm.
And whereas the said,late king James the Second having abdicated the government,
and the throne being thereby vacant, his
highness
the prince of Orange (whom it hath pleased almighty
God to make the glorious instrument of delivering
the kingdom
from popery and arbitrary power) did (by the advice of the lords
spiritual and temporal, and divers principal
persons of the commons) cause letters to be written to the lords spiritual and temporal, being protestants,
and other letters to the several counties,
cities, universities,
boroughs, and cinque-ports,
for the choosing of
such persons to represent them as were of right to be sent to parliament, to meet and sit at Westminster,
upon the two and twentieth day of January, in this year one thousand six hundred eighty
and eight, in order to such an establishment,
as that their religion,
laws and hbertles might not again be in danger of being subverted ;
upon which letters, elections have been accordingly
made ;
And thereupon the said lords spiritual and temporal, and corn-
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mons, pursuant to their respective letters and elections, being now
assembled in a full and free representative
of this nation, taking
into their most serious consideration
the best means for attaining
the ends afores_.id, do, in the first place (as their ancestors in like
case have usually done), for the vindicating
and asserting
their
ancient rights and liberties, declare-I. That the pretended
power of suspending of laws, or the execution of laws, by regal authority,
without consent of parliament,
is illegal.
...
2. That the pretended
power of dispensing
with laws, or the
execution of laws, by regal authority,
as it hath been assumed and
exercised of late, is illegal.
3. That the commission
for erecting
the late court of commissioners for ecclesiastical
causes, and all other commissions
and
courts of like nature, are illegal and pernicious.
4- That levying money for or to the use of the crown, by pretence of prerogative,
without grant of parliament,
for longer time
or in other manner than the same is or shall be granted,
is illegal.
5. That it is the right of the subjects to petition the king, and
all commitments
and prosecutions
for such petitioning
are illegal.
6. That the raising or keeping a standing army within the kingdom in time of peace, unless it be with consent of parhament,
is
against law.
7. That the subjects which are protestants
may have arms for
their defence statable to their conditions,
and as allowed by law.
8. That election of members of parliament ought to be free.
9- That the freedom of speech, and debates or proceedings
in
parliament,
ought not to be impeached or questioned
in any court
or place out of parliament.
io. That excessive bail ought not to be required, nor excessive
fines imposed ; nor cruel and unusual punishments
inflicted.
ii. That jurors ought to be duly impanelled
and returned, and
jurors which pass upon men in trials for high treason, ought to be
freeholders.
12. That all grants and promises of fines and forfeitures of particular persons before conviction,
are illegal and void.
13 . And that for redress of all grievances, and for the amending,
strengthening
and preserving of the laws, parliaments
ought to be
held frequently.
And they do claim,

demand

and insist upon

all and singular

the

.,4ND
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premises, as their undoubted
rights and liberties;
and that no
declarations,
judgments,
doings or proceedings,
to the prejudice
of the people in any of the said premises, ought in any wise to
be drawn hereafter into consequence
or example.
To which demand
of their rights they are particularly
encouraged by the declaration
of his highness the prince of Orange,
as being the only means for obtaining a full redress and remedy
therein.
Having therefore
an entire confidence,
That his said highness
the prince of Orange will perfect the deliverance
so far advanced
by him, and will still preserve them from the violation
of their
rights, which they have here asserted, and from all other attempts
upon their religion, rights and liberties :
II. The said lords spiritual and temporal, and commons, assembled at Westminster,
do resolve, That William and Mary, prince
and princess of Orange, be, and be declared, king and queen of
England, France and Ireland, and the dominions thereunto belonging, to hold the crown and royal dignity of the said kingdoms and
dominions
to them, the said prince and princess, during their lives,
and the life of the survivor of them ; and that the sole and full exercise of the regal power be only in, and executed by, the said
prince of Orange, in the names of the said prince and princess,
during their joint hves ; and after their deceases, the said crown
and royal dignity of the said kingdoms and dominions
to be to the
heirs of the body of the said princess ; aed for default of such
issue, to the princess Anne of Denmark, and the heirs of her body;
and for default of such issue, to the heirs of the body of the said
prince of Orallge.
And the lords spiritual and temporal,
and
commons, do pray the sald prince and princess to accept the same
accordingly.
III. And that the oaths hereafter mentioned
be taken by all
persons of whom the oaths of allegiance
and supremacy might be
reqmred by law, instead of them ; and that the said oaths of allegiance and supremacy be abrogated.
I, A. B., do sincerely
and bear true allegiance
Mary :

promise and swear, That I will be faithful
to their majesties, king William and queen
So help me God.

I_ A. B., do swear, That

I do from

my heart

abhor,

detest

and
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abjure, as impious and heretical, that damnable doctrine and position, That princes excommunicated or deprived by the pope, or any
authority of the see of Rome, may be deposed or murdered by
their subjects, or any other whatsoever. And I do declare, That
no foreign prince, person, prelate, state or potentate hath, or ought
to have, any jurisdiction, power, superiority, pre-eminence or authority, ecclesiastical or spiritual, within this realm :
So help me God.
IV. Upon which their said majesties did accept the crown and
royal dignity of the kingdoms of England, France and Ireland,
and the dominions thereunto belonging, according to the resolution and desire of the said lorcls and commons contained in the
said declaration.
V. And thereupon their majesties were pleased, That the said
lords spiritual and temporal, and commons, being the two houses
of parliament, should continue to sit, and with their majesties'
royal concurrence make effectual provision'for the settlement of the
religion, laws and liberties of this kingdom, so that the same for
the future might not be in danger again of being subverted ; to
which the said lords spiritual and temporal, and commons, did
agree and proceed to act accordingly.
VI. Now in pursuance of the premises, the said lords spiritual
and temporal, and commons, in parliament assembled, for the ratifying, confirming and establishing the said declaration, and the
articles, clauses, matters and things thereto contained, by the force
of a law made in due form by authority of parliament, do pray
that it may be declared and enacted, That all and singular the
rights and liberties asserted and claimed in the said declaration,
are the true, ancient and indubitable rights and liberties of the
people of this kingdom, and so shall be esteemed, allowed, adjudged, deemed and taken to be, and that all and every the particulars aforesaid shall be firmly and strictly holden and observed,
as they are expressed in the said declaration ; and all officers and
ministers whatsoever shall serve their majesties and their successors
according to the same in all times to come.
Sections VII., VIII., IX., X., are irrelevant.
XI. All which their majesties are contented and pleased shall
be declared, enacted and established by authority of this present
parliament, and shall stand, remain and be the law of this realm
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forever ; and the same are by their said majesties, by and with the
advice and consent of the lord_ spiritual and temporal, and commons, in parliament assembled, and by the authority of the same,
declared, enacted and established accordingly.
XII. And be it further declared and enacted by the authority
aforesaid, That from and after this present session of parliament
no dispensation by non obstante of or to any statute, or any part
thereof, shall be allowed, but that the same shall be held void and
of no effect, except a dispensation be allowed of in such statute,
and except in such cases as shall be specially provided for by one
or more bill or bills to be passed during this present session of
parliament.
Section XIII. irrelevant.

APPENDIX

VIII.

A DECLARATION
BY THE REPRESENTATIVES
OF THE
UNITED STATES OF AMERICA
IN CONGRESS ASSEMBLED.
WHEN, in the course of. human events, it becomes necessary for
one people to dissolve the political bands which have connected
them with another, and to assume, among the powers of the earth,
the separate and equal station to which the laws of nature and of
nature's God entitle them, a aecent respect to the opinions of mankind requires that they should declare the causes which impel them
to the separation.
We hold these truths to be self-evident,
that all men are created
equal ; that they are endowed
by their Creator with certain unalienable rights ; that among these, are life, liberty, and the pursuit
of happiness.
That, to secure these rights, governments
are instituted among men, deriving
their just powers from the consent of
the governed ; that, whenever any form of government
becomes
destructive of these ends, it is the right of the people to alter or
to abolish it, and to institute a new government,
laying its foundation on such principles,
and organizing
its powers in such form as
to them shall seem most likely to effect their safety and happiness.
Prudence,
indeed, will dictate that governments
long established
should not be changed for light and transient causes ; and, accordingly, all experience
hath shown that mankind are more disposed
to suffer, while evils are sufferable,
than to right themselves
by
abolishing the forms to which they are accustomed.
But, when a
long train of abuses and usurpations,
pursuing invariably the same
object, evinces a design to reduce them under absolute despotism,
it is their right, it is their duty, to throw off such government,
and
to provide new guards for their future security.
Such has been
the patient sufferance of these colonies, and such is now the necessity which constrains
them to alter their former systems of government.
The history of the present king of Great Britain is a
history of repeated injuries and usurpations,
all having, in direct
49It
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object, the establishment
of an absolute tyranny over these States.
To prove this, let facts be submitted to a candid world :
He has refused his assent to laws the most wholesome and necessary for the public good.
He has forbidden
his governors
to pass laws of immediate and
pressing xmportance,
unless suspended
in their operation
till his
assent should be obtained _ and, when so suspended, he has utterly
neglected to attend to them.
He has refused to pass other laws for the accommodation
of
large districts of people, unless those people would relinquish
the
right of representation
in the legxslature ; a right inestimable
to
them, and formidable to tyrants only.
He has called together legislative
bodies at places unusual,
uncomfortable,
and distant
from the repository
of their public
records, for the sole purpose of fatiguing them into compliance
with his measures.
He has dissolved representative
houses repeatedly, for opposing,
with manly firmness, his invasions on the rights of the people.
He has refused, for a long time after such dissolutions,
to cause
others to be elected ; whereby the legislative powers, incapable of
annihilation,
have returned to the people at large for their exercise i
the state remaining, in the meantime, exposed to all the danger of
invasion from without, and convulsions within.
He has endeavored
to prevent the population of these States
for that purpose, obstructing
the laws for the naturahzation
of
foreigners;
refusing to pass others to encourage
their migration
hither, and raising the condltions of new appropriations
of lands.
He has obstructed
the administration
of justice, by refusing his
assent to laws for establishing
judiciary powers.
He has made judges dependent on his will alone, for the tenure
of their offices, and tt_e amount and payment of their salaries.
He has erected a multitude of new offices, and sent hither swarms
of officers to harass our people and eat out their substance.
He has kept among us, in times of peace, standing armies, without the consent of our legislature.
He has affected to render the military
independent
of, and
superior to, the civil power.
He has combined,
with others, to subject us to a jurisdiction
foreign to our constitution,
and unacknowledged
by our laws;
giving his assent to their acts of pretended
legislation :
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For quartering large bodies of armed troops among us :
For protecting
them, by a mock trial, from punishment
for
any murders which they should commit on the inhabitants
of these
States :
For cutting off our trade with all parts of the world :
For imposing taxes on us without our consent :
For depriving us, in many cases, of the benefits of trial by jury :
For transporting
us beyond the seas to be tried for pretended
offences;
For abolishing the free system of English laws in a neighboring
province,
establishing
therein an arbitrary
government,
and enlarging _ts boundaries,
so as to render it at once an example and
fit instrument
for introducing
the same absolute rule into these
colonies :
For taking away our charters, abolishing our most valuable laws,
and altering, fundamentally,
the powers of our governments
:
For suspending
our own legislatures,
and declaring
themselves
invested with power to legislate for us in all cases whatsoever.
He has abdicated
government
here, by declaring us out of his
proI'ection, and waging war against us.
He has plundered
our seas, ravaged our coasts, burnt our towns,
and destroyed the lives of our people.
He is, at this time, transporting
large armies of foreign mercenaries to complete the works of death, desolation,
and tyranny,
already begun, with circumstances
of cruelty and perfidy scarcely
paralleled
in the most barbarous
ages, and totally unworthy the
head of a civilized nation.
He has constrained
our fellow-citizens,
taken captive on the
high seas, to bear arms against their country, to become the executioners of their friends and brethren,
or to fall themselves
by
their hands.
He has excited domestic insurrection
amongst us, and has endeavored to bring on the inhabitants
of our frontiers, the merciless
Indian savages, whose known rule of warfare is an undistinguished
destruction
of all ages, sexes, and conditions.
In every stage of these oppressions,
we have petitioned
for redress in the most humble terms ; our repeated petitions
have been
answered only by repeated injury.
A prince, whose character
is
thus marked by every act which may define a tyrant, is unfit to be
the ruler of a free people.
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Nor have we been wanting in attention
to our British brethren.
We have warned them from time to time, of attempts made by
their legislature to extend an unwarrantable
jurisdiction
over us.
We have reminded
them of the circumstances
of our emigration
and settlement
here.
We have appealed
to their native justice
an*d magnanimity,
and we have conjured
them, by the ties of our
common kindred, to disavow these usurpations,
which would inevitably interrupt
our connections
and correspondence.
They,
too, have been deaf to the voice of justice and consanguinity.
We
must, therefore,
acquiesce in the necessity which denounces
our
separatmn,
and hold them, as we hold the rest of mankind, enemies
in war, in peace, friends.
We, therefore, the representatives
of the United States of America, m Gerxeral Congress
assembled,
appealing to the Supreme
Judge of the world for the rectitude of our intentions,
do in the
name, and by the authority of the good people of these colonies,
solemnly pubhsh and declare, That these United Colonies are, and
of right ought to be, free and independent
States; that they are
absolved from all allegiance
to the British crown, and that all
pohtical connection between them and the state of Great Britain,
is, and ought to be, totally dial.Dived ; and that, as free and independent States, they have full power to levy war, conclude
peace,
contract alliances, estabhsh commerce, and to do all other acts and
thh_gs which independent
states may. of right do.
And, for the
support of this declaration,
with a firm reliance on the protection
of Divine Providence,
we mutually pledge to each other our lives,
our fortunes, and our sacred honor.
The foregoing declaration
was, by order of Congress, engrossed
and signed by t_ae following members.
JOHN HANCOCK.
NEW

HAMPSHIRE.

Josiah Bartlett,
William Whipple,
Matthew Thornton.
MASSACHUSETTSBAY.
Samuel Adams,
John Adams,
Robert Treat Paine,
Elbridge Gerry.

RHODE

Stephen
William

ISLAND.

Hopkins,
Ellery.

CONNECTICUT.
Roger Sherman,
Samuel Huntington,
William Williamr,
Oliver Wolcott.
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NEW YORK.
William Floyd,
Philip Livingston,
Francis Lewis,
Lewis Morris.
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MARYLAND.

Samuel Chase,
William Paca,
Thomas Stone,
Charles Carroll,

of Carollton.

VIRGINIA.
NEW

JERSEY,

Richard Stockton,
John Wltherspoon,
Francis Hopkinson,
John Hart,
Abraham Clark.
PENNSYLVANIA.

Robert

Morris,

George Wythe,
Richard Henry

Lee,

Thomas Jefferson,
Benjamin Harrison,
Thomas Nelson, Jun.,
Francis Lightfoot Lee,
Carter Braxton.
NORTH CAROLINA.

Benjamin Rush,
Benjamin Franklin,
John Morton,
George C]ymer,
James Smith,

William Hooper,
Joseph Hewes,
John Penn.

George Taylor,
James Wilson,
George Ross.

Edward Rutledge,
Thomas Hayward, Jun.,
Thomas Lynch, Jun.,
Arthur Middleton.

SOUTH CAROLINA.

DELAWARE.

Cmsar Rodney,
George Read,
Thomas M'Kean.

GEORGIA.
Button Gwinnett,
Lyman Hall,
George Walton.

Resolved, That copies of the Declaration
be sent to the several
assemblies, conventions,
and committees,
or councils of safety; and
to the several commanding
officers of the continental
troops ; that
it be proclaimed
in each of the United States, and at the head of
the army.

'

APPENDIX
ARTICLES

OF CONFEDERATION
BETWEEN
THE

IX.

AND PERPETUAL
STATES.

UNION

To all to whom these _resents shah come, we, the undersigned
Delegales of the States a2_xed to our names, send greeting:
Whereas
the Delegates of the United States of America in congress assembled, did, on the isth day of November, in the year of our Lord
I777, and in the second year of the Independence
of America,
agree to certain articles of confederation
and perpetual
union between the States of New Hampshire,
Massachusetts Bay, Rhode
Island and Providence
Plantations,
Connecticut,
New York, New
Jersey, Pennsylvania,
Delaware, Maryland, Virginia, North Carolina, South Carolina, and Georgia, in the words following, viz :-ArNcles of Cotfederation and Per_elual
Union between the States
of New f[an_shire,
3t'assac,_usetts Bay, Xhode fsIand and_Providence Plantations,
Connecticut, New I/ark, New Jersey, Pennsylvania, .Delaware, Maryland,
Virginia_ North Carolina, South
Carolina, and Georgia.
ARTICLE

I.

The styleof thisconfederacyshallbe "The
America."
ARTICLE II.

United Statesof

Each state retains its sovereignty, freedom, and independence,
and every power, jurisdiction,
and right, which is not by this confederation
expressly delegated
to the United States, in congress
assembled.
ARTICLE IlL
The said stateshereby severallyenter into a firm league of
friendshipwith each other,fortheircommon defence,thesecurity
of theirliberties,
and theirmutual and generalwelfare; binding
themselves
to assist each other against all force offered to, or
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attacks made upon them, or any of them, on account
sovereignty,
trade, or any other pretence whatever.
ARTICLE

of religion,

IV.

The better to secure and perpetuate mutual friendship and intercourse among the people of the different states in this Union, the"
free inhabitants
of each of these states (paupers, vagabonds,
and
fugitives from justice excepted) shall be entltled
to all privileges
and immunities of free citizens in the several states ; and the people
of each state shall have free ingress and regress to and from any
other state, and shall enjoy therein all the privileges of trade and
commerce, subject to the same duties, impositions, and restrictions,
as the inhabitants
thereof respectively,
provided that such reStriction shall not extend so far as to prevent
the removal of property
imported
into any state, to any other state of which the owner is
an inhabitant ; provided,
also, that no imposition,
duties, or restriction, shall be laid by any state on the property of the United
States, or either of them.
If any person guilty of, or charged with, treason, felony, u,
other high misdemeanor in any state shall flee from justice, and be
found in any of the United States, he shall, upon demand of the
governor,
or executive power, of the state from which he fled, be
delivered up and removed to the state having jurisdiction
of his
offence.
Full faith and credit shall be given in each of these states to the
records, acts, and judicial proceedings,
of the courts and magistrates of every other state.
ARTICLE

V.

For the more convenient
management
of the general interests of
the United States, delegates shall be annually appointed
in such
manner as the legislature of each state shall direct, to meet in congress on the first Monday in November in every year, with a power
reserved to each state to recall its delegates,
or any of them at
any time within the year, and to send others in their stead for
remainder of the year.
No state shall be represented
in congress by less than two,
by more than seven members ; and no person shall be capable
being a delegate for more than three years in any term of
years _ nor shall any person,

being

a delegate,

be capable

the
nor
of
six

of hold-
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ing any office under the United States, for which he or another
for his benefit, receives any salary, fees, or emolument of any kind.
Each state shall maintain
its own delegates m any meeting of
the states, and while they act as members of the committee
of the
states.
In determining
questions in the United
States, in congress
assembled, each state shall have one vote.
Freedom of speech or debate in congress shall not be impeached
or questioned
in any court or place out of congress, and the members of congress shall be protected
in their persons from arrests
and imprisonments
during the time of their going to and from, and
attendance
on congress, except for treason, felony, or breach of
the peace.
AR.,,TICLE VI.
No state, without the consent of the United
States in congress
assembled,
shall send any embassy to, or receive any embassy
from, or enter into any conference, agreement,
alliance, or treaty,
with any king, prince, or state ; nor shall any person holding any
office of profit or trust under the United
States, or any of them,
accept of any present, emolument, office, or title, of any kind whatever, from any king, prince, or foreign state ; nor shall the United
States in congress assembled, or any of them, grant any title of
nobility.
No two or more states shall enter into any treaty, confederation,
or alliance,
whatever between them, without the consent of the
United
States m congress
assembled,
specifying
accurately
the
purposes for which the same is to be entered into, and how long it
shall continue.

'

No state shall lay any imposts, or duties, which may interfere
with any stipulations
in treaties entered into by the United States
in congress assembled,
with any king, prince, or state, in pursuance of any treaties already proposed by congress to the court_
of France or Spain.
No vessels of war shall be kept up in time of peace by any state,
except such number only as shall be deemed necessary by the
United
States in congress assembled for the defence of such state,
or its trade ; nor shall any body of forces be kept up by any state
in time of peace, except such number only a_ in the'judgment
of
the United States in congress assembled shall be deemed requisite
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tO garrison the forts necessary for the defence of such state ; but
every state shall always keep up a well-regulated
and disciplined
militia, sufficiently armed and accoutred,
and shall provide, and
have constantly
ready for use in pubhe stores, a due number of
field-pieces and tents, a_l a proper quantity of arms, ammunition,
and camp equipage.
No state shall engage in any war without the consent of the
United States in congress assembled, unless such state be actually
invaded by enemies, or shall have received certain advice of a
resolution being formed by some nation of Indians to invade such
state, and the danger is so imminent as not to admit of a delay till
the United
States in congress assembled can be consulted;
nor
shall any state grant commissions
to any ships or vessels of war,
nor letters of marque or reprisal, except it be after a declaration
of war by the United
States in congress assembled, and then only
against the kingdom,
or state, and the subjects thereof, against
which war has been so declared,
and under such regulations
as
shall be established
by the United
States in congress assembled,
unless such state be infested by pirates, in which case vessels of war
may be fitted out for that occasion, and kept so long as the danger
shall continue,
or until the United
States in c_ngress assembled
shall determine
otherwise.
ARTICLE

VII.

When land forces are raised by any state for the common defence, all officers of, or under the rank of colonel shall be appointed
by the legislature of each state respectively,
by whom such forces
shall be raised, or in such manner as such state shall direct, and
all vacancies
appointment.

shall be filled up by the state which
ARTICLE

All charges

of war, and all other

first made

the

VIII.
expenses

that

shall be incurred

for the common defence or general welfare, and allowed by the
United
States in congress assembled,
shall be defrayed
out of a
common treasury, which shall be supplied by the several states, in
proportion
to the value of all land within each state granted to, or
surveyed for any person, as such land, and the buildings and improvements thereon, shall be estimated according to such mode as
the United
States in congress assembled shall from time to time
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direct and appoint.
The taxes for paying that proportion
shall
be laid and levied by the authority and direction of the legislatures
of the several states within the time agreed upon by the United
States in congress assembled.
ARTICLE

IX.

The United States in congress assembled shall have the sole and
exclusive right and power of determining
on peace and war, except in the cases mentioned
in the 6th article ; of sending and receiving ambassadors ; entering into treaties and alliances, provided
that no treaty of commerce shall be made whereby the legislative
power of the respective states shall be restrained
from imposing
such imposts and duties on foreigners as their own people are subjected to, or from prohibiting
the exportation
or importation
of
any species of goods or commodities whatsoever ; of establishing
rules for deciding in all cases what captures on land or water shall
be legal, and in what manner prizes taken by land or naval forces
in the service of the United
States shall be divided
or appropriated ; of granting
letters of marque and reprisal in.times
of
peace ; appointing courts for the trial of piracies and felonies committed on the high seas, and establishing
courts for receiving and
determining
finally appeals in all cases of captures, provided
that
no member of congress shall be appointed
a judge of any of the
said courts.
The United

States

in congress

assembled

shall also be the last

resort on appeal in all disputes and differences now subsisting, or
that hereafter may arise, between two or more states, concerning
boundary,
jurisdiction,
or any other cause whatever--which
authority shall always be exercised in the manner following:
Whenever the legislative or executive authority,
or lawful agent, of any
state in controversy
with another shall present a petition to con._ gress, stating the matter in question and praying for a hearing.
notice thereof shall be given, by order of congress, to the legislative or executive authority of the other state in controversy,
and
a day assigned for the appearance
of the parties by their lawful
agents, who shall then be directed
to appoint, by joint consent,
commissioners
or judges to constitute a court for hearing and determining
the matter in question ; but, if they cannot agree, congress shall name three persons out of each of the ISnited States,
and

from

the

list

of such

persons

each

party

shall

alternately
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strike out one (the petitioners beginning,) until the number shall
be reduced to thirteen ; and from that number not less than seven,
nor more than nine names, as congress shall direct, shall in the
presence of congress be drawn out by lot, and the persons whose
names shall be so drawn, or any five of them, shall be commissioners or judges, to hear and finally determine the controversy, so
always as a major part of the judges who shall hear the cause shall
agree in the determinatlon;
and if either party shall neglect to
attend at the day appointed, without showing reasons which congress shall judge sufficient, or being present shall refuse to strike,
the congress shall proceed to nominate three persons out of each
state, and the secretary of congress shall strike in behalf of such
party absent or refusing; and the judgment and the sentence of
the court, to be appointed in the manner before prescribed, shall be
final and conclusive ; and if any of the parties shall refuse to submit to the authority of such court, or to appear or defend their _
claim or cause, the court shall, nevertheless, proceed to pronounce
sentence or judgment, which shall in like manner be final and decisive-the judgment, or sentence, and other proceedings being in
either case transmitted to congress, and lodged among the acts of
congress for the security of the parties concerned ; provided that
every commissioner, before he sits in judgment, shall take an oath
to be administered by one of the judges of the supreme or superior court of the state where the cause shall be tried, "well and
truly to hear and determine the matter in question according to
the best of his judgment, without favor, affection, or hope of
reward ;" provided, also, that no state shall be deprived of territory for the benefit of the United States.
All controversies concerning the private right of soil claimed
under different grants of two or more states, whose jurisdictions,
as they may respect such lands, and the states which passed such
grants are adjusted, the said grants or either of them being at the '0
same time claimed to have originated antecedent to such settlement
of jurisdmtion, shall, on the petition of either party to the Congress
of the United States, be finally determined as near as may be in
the same manner as is before prescribed for deciding disputes
respecting territorial jurisdiction between different states.
The United States in congress assembled shall also have the
sole and exclusive right and power of regulating the alloy and value
of coin struck by their own authority, or by that of the respective
!

AND

SELF-GO

IT.ER2V_IlE2VZ

509

states--fixing
the standard
of weights and measures throughout
the United
States--regulating
the trade and managing
all affairs
with the Indians, not members of any of the states, provided that
the legislative right of any state within its own limits be not infringed or violated--establishing
or regulating post-offices from one
state to another,
throughout
all the United States, and exacting
such postage on the papers passing through the same as may be
reqmslte to defray the expenses of the said office--appointing
all
officers of the land forces, in the service of the United States, excepting reglmental officers--appointing
all the officers of the naval
forces, and commissioning
all officers whatever in the service of the
United States--making
rules for the government
and regulation of
the said land and naval forces, and directing their operations.
The United States, in congress assembled, shall have authority
to appoint a committee,
to sit in the recess of congress, to be denominated
"A Committee
of the States,"
and to consist of one
delegate from each state ; and to appoint such other committees
and civil officers as may be necessary for managing the general
affairs of the Umted States under their direction--t_
appoint
one
of their number to preside, provided
that no person be allowed to
• serve in the office of president more than one year in any term of
three years" to ascertain the necessary sums of money to be raised
for the service of the United States, and to appropriate
and apply
the same for defraying the public expensesRto
borrow money, or
emit bills on the credit of the United States, transmitting
every
half year to the respective states an account of the sums of money
so borrowed or emitted--to
build and equip a navyRto
agree upon
the number of land forces, and to make requisitions from each state
for its quota, in proportion
to the number of white inhabitants
in
such state ; which requisition
shall be binding, and thereupon the
legislature of each state shall appoint the regimental officers, raise
; the mm._, and clothe, arm, and equip them m a soldier-like manner, at the expense of the United States ; and the officers and men
so clothed, armed, and equipped shall march to the place appointed,
and within the time agreed on by the United States in congress
assembled : But if the United States, in congress assembled, shall,
on consideration
of circumstances,
judge proper that any state
should not raise men, or should raise a smaller number than its
quota, and that any other state should raise a greater number of
men than the quota thereof, such extra number shall be raised,
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officered, clothed, armed, and equipped in the same manner as the
quota of such state, unless the legislature of such state shall judge
that such extla number cannot be safely spared out of the same, in
which case they shall raise, officer, clothe, arm, and equip as many
of such extra number as they judge can be safely spared.
And the
officers and men so clothed, armed, and equipped,
shall march to
the place appointed,
and within the time agreed on by the United
States in congress assembled.
The United States in congress assembled, shall never engage in a
war, nor grant letters of marque and reprisal in time of peace, nor
enter into any treaties or alliances, nor coin money, nor regulate the
value thereof, nor ascertain the sums and expenses necessary for the
defence and welfare of the United States, or any of them, nor emit
bills, nor borrow money on the credit of the United States, nor appropriate money, nor agree upon the number of vessels of war, to be
built or purchased, or the number of land or sea forces to be raised,
nor appoint a commander-in-chief
of the army or navy, unless nine
states assent to the same ; nor shall a question on any other point,
except for ad_urning
from day to day, be determined,
unless by the
votes of a majority of the United States in congress assembled.
The congress of the United
States shall have power to adjourn
to any time within the year, and to any place within the United
States, so that no period of adjournment
be for a longer duration
than the space of six months, and shall publish the journal of their
proceedings
monthly, except such parts thereof relating to treaties,
alliances, or military operations,
as in their judgment
require secrecy ; and the yeas and nays of the delegates of each state on any
question shall be entered on the journal, when it is desired by any
delegate ; and the delegates of a state, or any of them, at his or
their request, shall be furnished with a transcript of the said journal, except such parts as are above excepted,
to lay before the
legislatures of the several states.

ARTICLE

"

X.

The committee
of the states, or any nine of them, shall be authorized to execute, in the recess of congress, such of the powers
of congress as the United
States in congress
assembled,
by the
consent of nine states, shall, from time to time, think expedient to
vest them with ; provided that no power be delegated to the said
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committee,
for the exercise of which, by the articles of confederation, the voice of nine states, in the congress of the United States
assembled, is requlsite.
ARTICLE

XI.

Canada acceding to this confederation,
and joining in the measures of the United States, shall be admitted
into, and entitled to
all the advantages of this union : but no other colony shall be admitted into the same, unless such admission be agreed to by nine
states.
ARTICLE

XII.

All bills of credit emitted,
moneys borrowed, and debts contracted by, or under the authority of congress, before the assembling of the United States, in pursuance of the present confederation, shall be deemed and considered as a charge against the United
States, for payment and satisfaction whereof the said United States,
and the public faith are hereby solemnly pledged.
ARTICLE

XIII.

Every state shall abide by the determinations
of the United
States in congre_
assembled, on all questions which by this confederation is submitted to them.
And the articles of this confederation shall be inviolably observed by every state, and the union
shall be perpetual;
nor shall any alteration
at any time hereafter
be made in any of them ; unless such alteration
be agreed to in a
congress of the United States, and be afterwards confirmed
by the
legislature of every state.
And whereas, it hath
to incline the hearts of
in congress, to approve
articles of confederation

pleased the Great Governor of the World
the legislatures we respectively
represent
of, and to authorize
us to ratify the said
and perpetual union:
Know Ye, that we

the undersigned
delegates, by virtue of the power and authority
to us given for that purpose, do by these presents, in the name and
in behalf of our respective constituents,
fully and entirely ratify
and confirm each and every of the said articles of confederation
and perpetual union, and all and singular the matters and things
therein contained : And we do further solemnly plight and engage
the faith of our respective constituents,
that they shall abide by the
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determinations
of the United States in congress assembled, on all
questions, which by the said confederation
are submitted to them.
And that the articles thereof shall be inviolably observed by the
states we respectively represent, and that the union shall be perpetual.
In witness whereof we have hereunto
set our hands in
congress.
Done at Philadelphia
in the state of Pennsylvania,
the
ninth day of July in the year of our Lord x778, and in the third
year of the Independence
of America.
On the part and behalf
Josiah Bartlett,

John Wentworth,
Aug. 8, 1778 .

On the part and behalf
John Hancock,
Samuel Adams,
Elbridge Gerry,

William Ellery,
Henry Marchant,

Jun.,

of the state of Massachusetts

Bay:

of the state of Rhode

Island

and

Provi-

John Collins.

On the part and behalf
Roger Sherman,
Samuel Huntington,
Oliver Wolcott,

of the state of Connecticut

:

Titus Hosmer,
Andrew Adams.

On the part and behalf
Jas. Duane,
Fras. Lewis,

of the state of New York
William Duer,
Gouvr. Morris.

behalf

]no. Witherspoon,
On the part and behalf
Robt. Morris,
Daniel Roberdeau,
.]ona. Bayard Smith,

:

Francis Dana,
James Lovell,
Samuel Holten.

On the part and behalf
dence Plantations :

On the part and
26, 1778 :

of the state of New Hampshire

of the state of New Jersey,
Nathl.

November

Scudder.

of the state of Pennsylvania
William Cllngan,
Joseph Reed,
22d July, x778.

:

AND
On the part and behalf
Tho.
John
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John Hanson,
March i, 178i.
On the part and behalf
Richard Henry Lee,
John Banister,
Thomas Adams,
On the part and behalf
John Penn,

Henry Laurens,
William Henry
Jno. Mathews,

Van Dyke.

of the state of Maryland

:

Daniel Carroll,
March x, 1781.
of the state of Virginia

:

Jno. Harvie,
Francis Lightfoot

of the state of North

Lee.

Carolina:

Harnett,

Jno. Williams.

On the part and behalf
Drayton,

On the part and behalf
Jno. Walton,
24th July,

Nicholas

Corns.

July 2I, 1778.
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of the state of Delaware:

M'Kean, Feb. 12, 1779.
Dickinson,
May 5, 1779.

On the part and behalf
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of the state of South
Richd. Hutson,
Thos. Hayward,

Carolina:
Jun.

of the state of Georgia :
Edwd.
Edwd.

Telfair,
Lang_vorth 7.

APPENDIX
CONSTITUTION

OF THE

UNITED

X.
STATES

OF AMERICA.

WE, the people of the United States, in order to form a more
perfect Union, establish justice, insure domestic tranquillity,
provide for the common defence,
promote the general welfare, and
secure the blessings of liberty to ourselves and our posterity,
do
ordain and establish this Constitution
for the United
States of
America.
ARTICLE I.
SECTION x. All legislative powers herein granted shall be vested
in a congress of the United States, which shall consist of a senate
and house of representatives.
S_CTION 2. The house of representatives
shall be composed
of
members chosen every second year by the people of the several
states, and the electors in each state shall have the qualifications
requisite
for electors of the most numerous branch
of the state
legislature.
No person shall be a representative
who shall not have attained
to the age of twenty-five
years, and been seven years a citizen of
the United States, and who shall not, when elected, be an inhabitant
of that state in which he shall be chosen.
Representatives
and direct taxes shall be apportioned
among
the several states which may be included within this Union, according to their respective numbers, which shall be determined
by adding
t_ the whole number of free persons, including those bound to service for a term of years, and excluding
Indians not taxed, threefifths of all other persons.
The actual enmneration
shall be made
within three years after the first meeting
of the congress of the
United States, and within every subsequent
term of ten years, in
such manner as they shall by law direct.
The number of representatives shall not exceed one for every thirty thousand, but each
state shall have at least one representative
; and until such enumer514
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ation shall be made, the state of New Hampshire
shall be entitled
to choose three, Massachusetts
elght,'Rhode
Island and Providence
Plantations
one, Connectlcut
five, New York six, New Jersey four_
Pennsylvania
eight, Delaware
one, ]_aryland
six, Virgin'.'a ten,
North Carolina five, South Carohna five, and Georgia three.
When vacancies happen in the representation
from any state, the
executive authority thereof shall issue writs of election to fill such
vacancies.
The house of representatives
shall choose their speaker, and other
officers ; and shall have the sole power of impeachment.
SEcTIo_ 3. The senate of the United
States shall be composed
of two senators from each state, chosen by the legislature
thereof
for six years ; and each senator shall have one vote.
Immediately
after they shall be assernbled in consequence
of the
first election, they shall be divtded as equally as may be into three
classes.
The seats of the senators of the first class shall be vacated
at the expiration of the second year, of the second class at the expiration of the fourth year, and of the third class at the expiration
of the sixth year, so that one-third
may be chosen every second
ear ; and if vacancies happen by resignation,
or otherwise, during
the recess of the legislature of any state, the executive thereof may
make temporary appointments
until the next meeting of the legislature, which shall then fill such vacancies.
No person shall be a senator who shall not have attained to the
age of thirty years, and been nine years a citizen of the United
States, and who shall not, when elected, be an inhabitant
of that
State for which he shall be chosen.
The Vice-President
of the United
States shall be president of
the senate, but shall have no vote, unless they be equally divided.
The senate shall choose their other officers, and also a president
pro teH_ore, in the absence of the vice-president,
or when he shall
exercise the office of President of the United States.
The senate shall have the sole power to try all impeachments.
When sitting for that purpose, they shall be on oath or affirmation.
When the President of the United States is tried, the chief justice
shall preside; and no person shall be convicted without the concurrence of two-thirds of the members present.
Judgment
in case of impeachment
shall not extend further than
to removal from office, and disqualification
to hold and enjoy any
office of honor, trust or profit, under the United States : but the
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party convicted
shall nevertheless
be liable and subject to indictment, trial, judgment, and punishment
according to law.
SECTIO_ 4- The times, places, and manner of holding elections
for senators and representatives
shall be prescribed in each state by
the legislature thereof;
but the congress may at any time by law
make or alter such regulations,
except as to the places of choosing
senators.

•

The congress shall assemble at least once in every year, and such
meeting shall be on the first Monday in December, unless they shall
by law appoint a different day.
SECrIoN 5- Each house shall be the judge of the elections, returns and qualifications of its own members, and a majority of each
shall constitute
a quorum to do business ; but a smaller number
may adjourn from day to day, and may be authorized
to compel
the attendance of absent members, in such manner and under such
penalties as each house may provide.
Each house may determine
the rules of its proceedings,
punish
its members for disorderly behavior, and, with the concurrence
of
two-thirds,
expel a member.
Each house shall keep a journal of its proceedings,
and from
time to time publish the same, excepting such parts as may in their
judgment
require secrecy;
and the yeas and nays of the members
of either house, on any question, shall, at the desire of one-fifth of
those present, be entered on the journal.
Neither
house, during the session of congress,
shall, without
the consent of the other, adjourn for more than three days, nor
to any other place than that in which the two houses shall be
sitting.
SECTION 6. The senators and representatives
shall receive a compensation for their services, to be ascertained
by law, and paid out
of the treasury of the United States.
They shall in all cases, except
treason, felony, and breach of the peace, be privileged from arrest
during their attendance
at the session of their respective houses,
and in going to and returning from the same ; and for any speech
or debate in either house, they shall not be questioned
in any other
place.
No senator or representative
shall, during the time for which he
was elected, be appointed to any civil office under the authority
of the United
States, which shall have been created,
or the
emoluments whereof shall have been increased during such time ;
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and no person holding any office under the United States shall be
a member of either house during his continuance
in office.
SECT_O_ 7. All bills for raising revenue shall originate
in the
house of representatlves;
but the senate may propose or concur
with amendments
as on other bills.
Every bill which shall have passed the house of representatives
and the senate, shall, before it become a law, be presented
to the
President of the United
States.
If he approve, he shall sign it ;
but if not, he shall return it, with his objections,
to that house in
which it shall have originated,
who shall enter the objections
at
large on their journal, and proceed to reconsider it.
If, after such
reconsideration,
two-thirds of that house shall agree to pass the
biI1, it shall be sent, together with the objections,
to the other
house, by which it shall likewise be reconsidered,
and if approved
by two-thirds
of that house, it shall become a law.
But in all
such cases the votes of both houses shall be determined
by yeas
and nays, and the names of the persons voting for and against the
bill shall be entered on the journal of each house respectively.
If any bill shall not be returned by the president within ten days
(Sundays excepted) after it shall have been presented
to him, the
same shall be a law, in like manner as if he had signed it, unless
the congress by their adjournment
prevent its return _ in which
case, it shall not be a law.
Every order, resolution,
or vote, to
which the concurrence
of the senate and house of representative_
may be necessary (except on a question of adjournment),
shall be
presented
to the President of the United
States i and before the
same shall take effect, shall be approved
by him i or, being disapproved by him, shall be repassed by two-thirds
of the senate and
house of representatives,
according
to the rules and hmitations
prescribed in the case of a bill.
S_CTIO_ 8. The congress shall have power
To lay and collect taxes, duties, imposts, and excises i to pay the
debts and provide for the common defence and general welfare of
the United States ; but all duties, imposts, and excises shall be
uniform throughout the United States :
To borrow money on the credit of the United States:
To regulate
commerce
with foreign nations, and among the
several states, and with the Indian tribes :
To establish an uniform rule of naturalization,
and uniform law_
o_ the subject

of bankruptcies

throughout

the United

States:

Q
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To coin money, regulate the value thereof, and of foreign coin,
and fix the standard of weights and measures :
To prov_le for the punishment
of counterfeiting
the securities
and current coin of the United States:
To establish post-offices and post-roads:
To promote the progress of science and useful arts, by securing
for limited times to authors and inventors the exclusive right to
their respective writings and discoveries :
To constitute tribunals inferior to the supreme court:
To define and punish piracies and felonies committed on the high
seas, aid offences against the law of nations:
To declare war, grant letters of marque and reprisal, and make
rules concerning
captures on land and water :
To raise and support armies ; but no appropriation
of money to
that use shall be for a longer term than two years :
To provide and maintain a navy :
To make rules for the government
and regulation
of the land
and naval forces:
To provide for calling forth the militia to execute the laws of
the Union, suppress insurrections,
and repel invasions:
To provide for organizing,
arming, and disciplining
the militia,
and for governing
such.part
of them as may be employed
in the
service of the United States, reserving
to the states respectively
the appointment
of the offÉcers, and the authority
of training
the
militia according
to the discipline prescribed by congress :
To exercise exclusive legislation,
in all cases whatsoever,
over
such district (not exceeding
ten miles square) as may, by cession of particular
states and the acceptance
of congress, become
the seat of the government
of the United
States, and to exercise
like authority
over all places purchased
by the consent
of the
legislature
of the state in which the same shall be, for the erection of forts, magazines,
arsenals, dock-yards,
and other needful
buildings.
And
To make all laws which shall be necessary and proper for carrying into execution
the foregoing
powers, and all "other powers
vested by this constitution
in rhe government
of the United States,
or in any department
or officer thereof.
SE':TION 9" The migration or importation
of such persons as any
of the states now existing shall think proper to admit, shall not be
prohibited
by the congress prior to the year one thousand
eight
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hundred
and eight ; but a tax or duty may be imposed on such
importation,
not exceeding ten dollars for each person.
The privilege of the writ of habeas carpus shall not be suspended,
unless when in cases "of rebellion or invasion the public safety may
require it.
No bill of attainder

or ex#ostfacto

law shall be passed.

No ca_itation or other dlrect tax
portion to the census or enumeration
taken.

shall be laid, unless in prohereinbefore
directed to be

No tax or duty
state.

articles

shall

be

laid

on

exported

from

any

No preference shall be given, by any regulation of commerce or
revenue, to the ports of one state over those of another ; nor shall
vessels bound to or from one state be obliged to enter, clear, or pay
duties in another.
No money shall be drawn from the treasury, but in consequence
of appropriations
made by law; and a regular statement
and account of the receipts and expenditures
of all public money shall be
published from time to time.
No title of nobility shall be granted by the United
States ; and
no person holding any office of profit or trust under them shall,
without the consent of the congress, accept of any present, emolument, office, or title of any kind whatever, from any king, prince,
or foreign state.
SECTION IO. NO state shall enter into'any
treaty, alliance or
confederation
; grant letters of marque and reprisal ; coin money ;
emit bills of credit ; make anything
but gold and silver coin a
tender in payment of debts; pass any bill of attainder,
ex _ost
facto law, or law impairing
the obligation of contracts,
or grant
any title of nobility.
No state shall,' without
the consent of the congress, lay any
imposts or duties on imports or exports,
except what may be
absolutely necessary for executing its inspection
laws ; and the net
produce of all duties and imposts, laid by any state on imports or
exports, shall: be for the use of the treasury of the United States ;
and all such laws shall be subject to the revision and control of the
congress.
No state shall, without the consent of congress, lay any duty of
tonnage, keep troops or ships of war in time of peace, enter into
any agreement
or compact with another
state, or with a foreign
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power, or engage in war, unless actually
nent danger as will not admit of delay.
ARTICLE

invaded,

or in such immi.

II.

SECTION I. The executive power shall be vested in a president
of the United States of America.
He shall hold his office during
the term of four years, and, together with the vice-president,
chosen
for the same term, be elected as follows :Each state shall appoint,
in such manner
as the legislature
thereof
may direct, a number
of electors,
equal to the whole
number of senators and representatives
to which the state may
be entitled in the congress;
but no senator or representative,
or
person holding an office of trust or profit under the Umted States,
shall be appointed an elector.
[z The electors shall meet in their respective states, and vote by
ballot for two persons, of whom one at least shall not be an inhabitant of the same state with themselves.
And they shall make
a list of all the persons voted for, and of the number of votes for
each ; which list they shall sign and certify, and transmit sealed to
the seat of the government
of the United
States, directed
to the
president of the senate.
The president of the senate shall, in the
presence of the senate and house of representatives,
open all the
certificates,
and the votes shall then be counted.
The person
having the greatest number of votes shall be the president, if such
number be a majority of the whole number of electors appointed ;
and if there be more than one who have such majority, and have
an equal number of votes, then the house of representatives
shall
immediately
choose by ballot one of them for president;
and if no
person have a majority, then from the five highest on the list the
said house shall in like manner
choose the president.
But in
choosing
the president,
the votes shall be taken by states, the
representation
from each state having one vote. A quorum for this
purpose shall consist of a member or members from two-thirds
of the states, and a majority of all the states shall be necessary
to a choice.
In every case, after the choice of the president,
the
person having the greatest number of votes of the electors shall be
t This clause within brackets has been superseded and annulled by the I_th
amendment, on pages 527-28.
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But if there should remain two or more who
the senate shall choose from them by ballot the

The congress may determine
the time of choosing the electors,
and the day on which they shall give their votes ; which day shall
be the same throughout the United States.
No person except a natural born citizen, or a citizen of the
United States at the time of the adoption of this constitution,
shall
be eligible to the office of president ; neither shall any person be
eligible to that office who shall not have attained to the age of
thirty-five
years, and been fourteen
years a resident within the
United States.
In case of the removal of the president
from office, or of his
death, resignation,
or inability to discharge the powers and duties
of the said office, the same shall devolve on the vice-president,
and
the congress may by law provide for the case of removal, death,
resignation,
or inability, both of the president and vice-president,
declaring what officer shall then act as president ; and such officer
shall act accordingly,
until the disability
be removed, or a president shall be elected.
,
The president
shall, at stated times, _eceive for his services a
compensation,
which shall neither be increased nor dhninished
during the period for which he shall have been elected ; and he
shall not receive within that period any other emolument
from the
United States, or any of them.
Before he enter on the execution of his office, he shall take the
following oath or affirmation :
"I do solemnly swear (or affirm)that
I will faithfully execute
the office of President
of the United
States, and will, to the best
of my ability, preserve, protect, and defend the Constitution
of the
United States."
SECTION 2. The president
shall be commander-in-chief
of the
army and navy of the United
States, and of the militia of the
several state_, when called into the actual service of the United
States; he may require the opinion,
in writing, of the principal
officer in each of the executive
departments,
upon any subject
relating to the duties of their respective offices ; and he shall have
power to grant reprieves
and pardons
for offences against
the
United

States, except

in cases of impeachment.
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He shall have power, by and with the advice and consent of the
senate,
to make treaties,
provided
two-thirds
of the senators
present concur ; and he shall nominate, and by and with the advice
and consent of the senate, shall appoint ambassadors,
other public
mimsters and consuls, judges of the supreme court, and all other
officers of the United
States whose appointments
are not herein
otherwise provided for, and which shall be established by law ; but
the congress may by law vest the appointment
of such inferior officers, as they think proper, in the president
alone, in the courts of
law, or in the heads of departments.
The president
shall have power to fill up all vacancies that may
happen during the recess of the senate, by granting
commissions
which shall expire at the end of their next session.
SECTION 3" He shall from time to time give to the congress
information
of the state of the Union, and recommend
to their
consideration
such measures as he shall judge necessary and expedient; he may, on extraordinary
occasions, convene both houses,
or either of them ; and in case of disagreement
between them, with
respect to the time of adjournment,
he may adjourn them to such
time as he shall think proper;
he shall receive ambassadors
and
other public ministers;
he shall take care that the laws be faith.
fully executed, and shall commission all the officers of the United
States.
SECTION 4. The president,
vice-president,
and all civil officers
of the United States shall be removed from office on impeachment
for, and conviction
of, treason, bribery, or other high crimes and
misdemeanors.
ARTICLE

III.

SECTION I. The judicial power of the United
States shall be
vested in one supreme court, and in such inferior courts as the
congress may from time to time ordain and establish.
The judges,
both of the supreme and inferior
courts, shall hold their offices
during good behavior, and shall, at stated times_ receive for their
services a compensation,
which shall not be diminished
during their
continuance
in office.
SECTION
and equity,
States, and
thority;
to

2. The judicial power shall extend to all cases, in law
arising under this constitution,
the laws o'f the United
treaties made, or which shall be made, under their auall cases affecting ambassadors,
other public mi'nisters_
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and consuls ; to all cases of admiralty and maritime jurisdiction ;
to controversies,
to which the United
States shall be a party ; tc
controversies
between two or more states;
between a state and
citizens of another state ; between citizens of different states ; between citizens of the same state claiming
lands under grants of
different states, and between a state, or the citizens thereof, and
foreign states, citizens or subjects.
In all cases affecting ambassadors,
other public
ministers and
consuls, and those in which a state shall be party, the supreme
court shall have original jurisdiction.
In all the other cases before
mentioned,
the supreme court shall have appellate
jurisdiction,
both as to law and fact, with such exceptions,
and under such
regulations as the congress shall make.
The trial of all crimes, except in cases of impeachment,
shall be
by jury; and such trial shall be held in the state where the said
crimes shall have been committed ; but when not committed within
any state, the trial shall be at such place or places as the congress
may by law have directed.
Q
SECTION 3" Treason against the United
States shall consist only
in levying war against them, or in adhering to their enemies, giving
them aid and comfort.
No person shall be convicted of treason
unless on the testimony of two witnesses to the same overt act, or
nn confession in open court.
The congress shall have power to declare the punishment
of
treason ; but no attainder
of treason shall work corruption
of
blood, or forfeiture except during the hfe of the person attainted.
ARTICLE

IV.

SECTION I. Full faith and credit shall be given in each state to
the public acts, records, and judicial proceedings
of every other
state.
And the congress may by general laws prescribe the manner in which such acts, records, and proceedings
shall be proved,
and the effect thereof.
SECTION" 2. The

citizens

of each

state

shall be entitled

to all

privileges and immunities of citizens in the several states.
A person charged in any state with treason, felony, or other
crime, who shall flee from justice, and be found in another state,
shall, on detnand of the executive
authority
of the state from
which he fled, be delivered up, to be removed to the state having
jurisdiction
of the crime.
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No person held to service or labor in one state, under the laws
thereof, escaping into another, shall, in consequence
of any law or
regulation
therein, be discharged
from such service or labor, but
shall be delivered up on claim of the party to whom such service
or labor may be due.
SECTION 3. New states may be admitted
by the congress into
this Union ; but no new state shall be formed or erected within
the jurisdiction
of any other state ; nor any state be formed by
the junction of two or more states, or parts of states, without the
consent of the legislatures of the states concerned,
as well as of
the congress.
The congress shall have power to dispose of and make all needful rules and regulations
respecting
the territory or other property
belonging to the United States;
and nothing in this constitution
shall be so construed as to prejudice
any claims of the United
States, or of any particular state.
SECTION 4. The United
States shall guarantee
to every state in
this Union a republican
form of government,
and shall protect each
of them against invasion ; and on application of the legislature, or
of the executive (when the legislature cannot be convened), against
domestic violence.
ARTICLE V.
The congress, whenever two-thirds
of both houses shall deem
it necessary, shall propose amendments
to this constitution
; or,
on the application
of the legislatures
of two-thirds
of the several
states, shall call a convention
for proposing amendments,
which, in
either case, shall be valid to all intents and purposes, as part of
this constitution,
when ratified by the legislatures of three-fourths
of the several states, or by conventions
in three-fourths
thereof, as
the one or the other mode of ratification
may be proposed by the
congress ; provided that no amendment
which may be made prior
to the year one thousand eight hundred and eight, shall in any
manner affect the first and fourth clauses in the ninth section of
the first article;
deprived

and

that no state,

without

its consent,

shall be

of its equal suffrage in the senate.
ARTICLE

VI.

All debts contracted
and engagements
entered into, before the
adoption of this constitution,
shall be as valid against the United
States, under this constitution,
as under the Confederation.
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This constitution,
and the laws of the United States which shall
be made in pursuance thereof;
and all treaties made, or which
shall be made, under the authority of the United
States, shall be
the supreme law of the land ; and the judges in every state shall
be bound thereby, anything in the constitution
or laws of any state
to the contrary notwithstanding.
The senators and representatives
before mentioned,
and the members of the several state legislatures, and all executive and judicial
officers, b_h of the United States and of the several states, shall
be bound by oath or affirmation to support this constitution
; but
no religious test shall ever be required as a qualification
to any
office or public trust under the United States.
ARTICLE V,II.
The ratification of the conventions
of nine
cient for the establishment
of this constitution
so ratifying

states shall be suffibetween the states

the same.

DONE in convention,
by the unanimous consent of the states
present, the seventeenth
day of September, in the year of our Lord
one thousand seven hundred and eighty-seven,
and of the independence of the United States of America the twelfth.
In witness
whereof, we have hereunto subscribed our names.
GEO. WASHINGTON,
])resident and deputy from Virginia.
[Here follow the names of the signers from
See next page for additions and amendments.]

the different

states.
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Articles in addition to, and amendment .of, the Constitution of the
United States of America, _ro:osed by Congress, and ratted
by
the Legislatures
of the several States,_ursuant
to the fiftfi ar_'cle
of the original Constitution.
O
ARTICLE
Congress shall make no
ligion, or prohibiting
the
freedom of speech, or of
peaceably to assemble, and
of grievances.

I.

law respecting
an establishment
of refree exercise thereof;
or abridging the
the press; or the right of the people
to petition the government
for a redress
ARTICLE

II.

A well regulated militia, being necessary to the security of a free
state, the right of the people to keep and bear arms shall not be
infringed.
ARTICLE III.
No soldier shall, in time of peace, be quartered
in any house,
without the consent of the owner ; nor in time of war, but in a
manner

to be prescribed

by law.
ARTICLE

IV.

The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable
searches
and seizures,
shall not be violated ; and no warrants
shall issue, but upon probable cause, supported
by oath or affirmation,
and
describing
the place to be searched, and the persons
be seized.
ARTICLE V.

particularly
or things to

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment
or indictment
of a grand
jury, except in cases arising in the land or naval forces, or in the
militia, when. in actual service in time of war or public danger;
nor shall any person be subject for the same offence to be twice
put in jeopardy of life or limb ; nor shall be compelled,
in any
criminal case, to be a witness against himself;
nor be deprived of
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without due process of law ; nor shall
for public use, without just compensaARTICLE

VI.

In all criminal prosecutions,
the accused shall enjoy the right to
a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed,
which district
shall havc been previously ascertained
by law, and to be informed
of the nature and cause of the accusation ; to be confronted
with
the witnesses against him ; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel
for his defence.
ARTICLE VII.
In suits at common law, where the value in controversy
shall
exceed twenty dollars, the right of trial by jury shall be preserved,
and no fact tried by a jury shall be otherwise re-examined
in any
court of the United
States, than according
to the rules of the
common law.
ARTICLE VIII.
Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments
inflicted.
ARTICLE
The

enumeration

be construed

IX.

in the constitution

to deny or disparage

of certain

others retained

ARTICLE

rights,

shall not

by the people.

X.

The powers not delegated to the United States by the constitution, nor prohibited
by it to the states, are reserved to the states
respectively,
or to the people.
ARTICLE

XL

The judicial power of the United States shall not be construed
to extend to any suit in law or equity, commenced
or prosecuted
against one of the United
States by citizens of another state, or
by citizens or subjects of any foreign state.
ARTICLE
The

electors

shall meet

baUot for president

in their

and vice-president,

XII.
respective

states, and vote

one of whom,

by

at least, shall
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not be an inhabitant of the same state with themselves ; they shall
name in their ballots the person voted for as president, and in distinct ballots the person voted for as vice-president
; and they shall
make distinct lists of all persons voted for as president,
and of all
persons voted for as _ice-president,
and of the number of votes for
each, which list they shall sign and certify and transmit sealed
to the seat of government
of the United States, directed
to the
president
of the senate ; the president
of the senate
shall, in
presence of the senate and house of representatives,
open all the
certificates and the votes shall then be counted ; the person having
the greatest number of votes for president,
shall be the president,
if such number be a majority of the whole number of electors appointed ; and if no person have such majority, then from the persons having the highest numbers not exceeding three on the list
of those voted for as president,
the house of representatives
shall
choose immediately,
by ballot, the president.
But in choosing the
president,
the votes shall be taken by states, the representation
from each state having one vote; a quorum for this purpose shall
consist of a member, or members from two-thirds
of the states,
and a majority of all the states shall be necessary to a choice.
And if the house of representatives
shall not choose a president
whenever the right of choice _hall devolve upon them, before the
fourth day of March next following, then the vice-president
shall
act as president,
as in the case of the death or other constitutional
disability of the president.
The person having the greatest number of votes as vice-president,
shall be the vice-president,
if such
number be a majority of the whole number of electors appointed ;
and if no person have a majority, then from the two highest numbers on the list the senate shall choose the vice-president;
a
quorum for the purpose shall consist of two-thirds
of the whole
number of senators, and a majority of the whole rlumber shall be
necessary to a choice.
But no person constitutionally
ineligible
to the office of president shall be eligible to that of vice-president
of the United States.
ARTICLE

XIII.

SECTION r. Neither slavery nor involuntary
servitude, except as
a punishment
for crime, whereof the party shall have been duly
convicted, shall exist within the United States, or any place sub
ject to their jurisdiction.

o
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SECTION I. All persons born or naturalized
in the United States,
and subject to the jurisdiction
thereof, are citizens of the United
States and of the state wherein they reside.
No state shall make
or enforce any taw which shall abridge the privileges or immunities
of citizens of the United States ; nor shall any state deprive any
person of life, hberty, or property, without due process of law, nor
deny to any person within its jurisdiction
the equal protection
of
the laws.
SECTION 2. Representatives
shall be apportioned
among the several states according
to their respective
numbers,
counting
th_
whole number of persons in each state, excluding
Indians
not
taxed.
But when the right to vote at any election for the choice
of electors for president
and vice-president
of the United States,
representatives
in congress, the executive and judicial officers of a
state, or the members of the legislature thereof, is denied to any
of the male inhabitants of such state, being twenty-one
years of
age, and citizens of the United States, or in any way abridged,
except for participation
in rebellion*or
other crime, the basis of
representation
therein shall be reduced in the proportion which the
number of such male citizens shall bear to the whole number of
male citizens twenty-one
years of age in such state.
SECTION 3- No person shall be a senator or representative
in
congress,
or elector of president and vice-president,
or hold any
office, civil or military, under the United
States, or under any
state, who having previously taken an oath as a member of congress, or as an officer of the United States, or as a member of any
state legislature, or as an executive or judicial officer of any state,
to support the Constitution
of the United
States, shall have engaged in insurrection
or rebellion against the same, or given aid or
comfort to the enemies thereof.
But congress may, by a vote of
two-thirds of each house, remove such disability.
SECTION 4- The validity of the public debt of the United States,
authorized by law, including debts incurred for payment of pensions
and bounties for services in suppressing
insurrection
or rebellion,
shall not be questioned.
]But neither the United States nor any
state shall assume or pay any debt or obligation
incurred in aid of
34
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insurrection or rebellion against the United States, or any claim
for the loss or emancipation of any slave ; but all such debts,
obligations, and claims shall be held illegal and void.
SECrlOI,r 5. That congress shall have power to enforce, by appropriate legislation, the provisions of this article.
ARTICLE XV.
SECTIONI. The right of citizens of the United States to vote
shall not be denied or abridged by the United States or by any
state on account of race, color, or previous condition of servitude.
SECTION2. The congress shall have power to enforce this article
by appropriate legislation.

APPENDIX

XI.

THE FRENCH
CONSTITUTION,
ADOPTED
AND
CLAIMED ON THE TWENTY-FOURTH
OF JUNE
THE

FIRST REPUBLICAN

PRO1793.

CONSTITUTION

HAD the space permitted
it, I would have given all the French
constitutions,
from the first in the first revolution,
to that now
called the constitution
of the empire.
As it is, I must restrict
myself to the following selection.
I have copied the translation
of the first republican
constitution
of France
from a work by Mr. Bernard
Roelker,
of the New
York bar, The Constitutions
of France, Monarchical
and Republican, together
with Brief Historical
Remarks,
relating to their
Origin, and the late Orleans Dynasty, Boston, Mass., i848.

DECLARATIONS

OF

THE
RIGHTS
CITIZENS.

OF

MAN

AND

OF

The French people, convinced
that oblivion and contempt
of
the natural rights of man are the only causes of calamities in the
world, has resolved to explain these sacred and inalienable
rights
in a solemn declaratlon,
that all citizens, by comparing always the
acts of the government
with the whole social union, may never
suffer themselves to be oppressed and dishonored by tyranny ; that
the people may always have before its eyes the fundamental
pillars
of its liberty and welfare, and the authorities the standard of their
duties, and the legislator the object of his problem.
It accordingly
makes, in the presence of the Highest Being, the
following

declaration

of the rights

of man and of the citizens.
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I. The object of society is the general welfare.
Government
is
instituted,
to insure to man the free use of his natural and inalienable rights.
2. These rights are equality, liberty, security, property.
3" All men are equal by nature and before the law.
4. Law is the free and solemn proclamation
of the general will ;
it is the same for all, be it protective
or penal; it can command
only what is just and beneficial to society, and prohibit only what
is injurious to the same.
5. All citizens are equally admissible to all public offices.
Free
nations are in their elections graded by no other considerations
than virtues and talents.
6. Freedom is the power, by which man can do what does not
interfere with the rights of another ; its basis is nature ; its standard is justice; its protection
is law; its moral boundary is the
maxim:
Do not unto others what you do not wish they should do
unto you.
7. The right of communicating
thoughts and opinions,
either
through the press, or in any other manner ; the right of assembling
peaceably ; the free exercise of religion, cannot be prohibited.
The necessity publicly to claim these rights, presupposes the
actual existence of despotism, or the fresh recollection
of the same.
8. Security rests on the protection
given by society to each of
its members, for the preservation of his person, his rights and his
property.
9" Law must protect
the general and the individual
liberty
against the oppression of those who govern.
xo. No one can be accused, arrested, or kept in close custody,
except in the cases specified by law, and according to the prescribe,_ forms; every citizen who, by virtue of the Iaw, is summ_ned before court or arrested, must immediately
obey ; every
refusal shows him to be guilty.
i i. Every order against a person, in cases arid forms not specified by law, is arbitrary and tyrannical;
the person against whom
such an order should be executed by force, has the right to resist
it by force.
i 2. Those who cause, aid in, sign, execute or cause to be executed, such arbitrary acts, are culpable, and must be punished.
x 3. Since every man is deemed to be innocent,
until he be
proved guilty, if his condemnation
will necessarily lead to arrest,
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every severity, not required
for the forthcoming
of his person, Is
strictly prohibited.
I4. Only he who has been first heard or legally summoned,
can
be condemned
and punished, and this only by a law promulgated
before the commission
of the crime.
A law which would punish
transgressions,
committed before its publication,
would be tyranny ;
and it would be a crime to give retrospective
force to law.
15. Law shall order punishments
only which are unavoidably
necessary;
the punishments
shall be suitable to the crime, and
beneficial to society.
16. The right of property is that by which every citizen can enjoy his goods and his income, the fruits of his labor and industry,
and dispose of them at pleasure.
i7. No kind of occupation,
employment
and trade can be prohibited to citizens.
18. Every

one may dispose

of his services

and time at pleasure

but he can neither sell himself nor be sold.
His person is inalienable property.
The law does not recognize a state of servitude;
an agreement
only for services rendered
and a compensation
for
them, can exist between him who labors and him who employs
him.
19 . Without his consent, no one can be deprived of the least
part of his property, unless it be required by a general and legally
specified necessity, and then only on condition of a just and previously fixed indemnity.
20. No tax can be laid except for the common welfare.
All
citizens have the right to have a voice in the laying of taxes, to
watch over the application
of them, and to have an account rendered thereof.
21. The public support of the poor is a sacred obligation.
Society takes upon itself the support of needy citizens, either by
giving work to them, or by giving subsistence
to those who are
unable to work.
22. Instruction

is a want

for all.

Society

shall further

with all

its power the progress of the public welfare, and regulate instruction according to the wants of all citizens.
23 . Social guarantee rests on the activity of all to secure to each
one the enjoyment and the preservation
of his rights.
This guarantee rests on the sovereignty of the people.
-24. It cannot exist, if the boundaries
of public administration
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be not definitely specified by law, and unless
all public officers be secured.
25 . Sovereignty belongs to the people.
imprescriptible
and inalienable.

the

responsibility

of

It is one and indivisible,

26. No single part of the people can exercise the power of the
whole people ; but every assembled section of the sovereign people
enjoys the right to express its will with perfect freedom.
27- Every individual who would assume the sovereignty shall be
at once condemned
to death by the free men.
28. The people have the right to revise, amend, and alter their
constitution.
One generation
cannot bind succeeding generations
to its laws.
29 . Every citizen has the right of taking part in the legislation,
and of appointing
his representatives
or agents.
3 o. Public functions are in their nature temporary ; they cannot
be considered
as distinctions,
nor as rewards, but as obligations.
31 . The offences of the representatives
of the people and of its
agents, shall not be unpunished.
No one has the right to hold
himself more inviolable than the other citizens.
32 .
can in
33rights

The right of presenting
petitions
to the public authorities
no case be interdicted,
abolished or limited.
Resistance
to oppression
is the inference
from the other'
of man.

34. It is oppression
of the whole of society, if but one of its
members be oppressed.
Oppression of every single member exists,
when the whole of society is oppressed.
35- When government
violates the rights of the people, insurrection of the people and of every single part of it, is the most
s_cred of its rights and the highest of its duties.
(Signed)
DURAND
CHARLES

COLLOT

_V_AILLANE_
DE LA

DUCOS,
CROIX;

D'HERBOIS,

M]_AULLE,

GOSSUIN.

P. A,

LALOY.

Secretaries.

President.
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CONSTITUTION
OF THE

TWENTY-FOURTH

OF JUNE, I793.

OF THE REPUBLIC.
t. The French

Republic
OF

THE

is one and indivisible.

DIVISION

OF

THE

PEOPLE.

•2. The French peopleis,forthe purposeof exercising
itssovereignty,divided into primary assemblies according to cantons.
3. For the purpose of administration
and justice, it is dividedinto departments,
districts, and municipalities.
OF

THE

RIGHT

OF

CITIZENSHIP.

4- Every man born and living in France, of twenty-one
years
of age, and every alien, who has attained the age of twenty-one,
and has been domiciled
in France one year, and lives from his
labor ;
or has acquired property ;
or has married a French woman ;
or has adopted a child ;
or supports an aged man ;
and finally every aliefl whom the legislative
body has declared as
one well deserving of the human race, are admitted to exercise the
rights of a French citizen.
5. The right of exercising the rights of citizen is lost :
by being naturalized
in a foreign state ;
by accepting offices of state, or favors which do not proceed
from a democratic
government
;
by being sentenced to dishonorable
or corporal punishments,
till reinstated in the former state.
6. The exercise of the rights of citizen is suspended :
by being in a state of accusation ;
by a sentence in eoniumadam,
so long as this sentence
not been rescinded.

has
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SOVEREIGNTY

OF

THE

PEOPLE.

7. The sovereignpeople embraces thewhole of French citizens.
8. Itchoosesitsdeputiesdirectly.
9. It delegatesto electorsthe choice of administrators,
public
civil judges, penal judges, and judges of cassation.
Io. It deliberates on laws.
OF

II. The primary
resided six months

THE

PRIMARY

ASSEMBLIES.

assemblies are formed of the citizens
in a canton.

who have

i2. They consist of no less than 200 and no more than 600
citizens, called together for the purpose of voting.
z3. They are organized,
after a president, secretaries and collectors of votes have been appointed.
I4. They exercise their own police.
15 . No one is allowed to appear there with arms.
i6. The elections are made either by secret or loud voting, at
the pleasure of each voter.
17. A primary meeting can in no case prescribe more than one
manner of voting.
18. The collectors of votes note down the votes of those citizens
who cannot write, and yet prefer to vote secretly.
19. The votes on laws are given by "Yes,"
and "No."
20. The elections of primary assemblies are published
following manner :
The united citizens in the _rimary assembly at
votes, vote for, or vote against, by a majori(y of-OF
2X.

Population

THE

NATIONAL

is the only

in the

, numbering

REPRESENTATION.

basis of natlona]

representation.

2=. For every4o,ooo individuals,
one deputy ischosen.
23. Every primary assemblywhich is formed of from 39,ooo to
41,ooo individuals,
choosesdirectly
a deputy.
24. The choiceiseffected
by an absolutemajorityof votes.
25. Every assemblymakes an abstract
of thevotes,and sendsa
commissionerto the appointedcentralplaceof generalrecord.
26. If at the first voting, no absolute
majority be effected, a
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second meeting shall be held, and those two citizens who had the
most votes, shall be voted for again.
27 . In case of an equal division of votes, the oldest person has
the preference,
no matter whether he was voted for, or whether he
was chosen without it.
of lots shall decide.
28.
eligible
a 9.
3o.
officer
chosen

In case of an equality

of age, the casting

Every Frenchman,
who enjoys the rights of a citizen,
is
throughout the whole republic.
Every deputy belongs to the whole nation.
In case of non-acceptance,
of abdication,
or expiration
of
or of the death of a deputy, the primary assembly which had
him shall choose a substitute.

31. A deputy who hands in his resignation,
cannot leave his post
till his successor shall have been appointed.
32. The French people assembles every year on the Ist of May
for election.
33. It proceeds thereto, whatever the numberofcitizens
[present]
may be, who have a right to vote.
34. Extraordinary
primary meetings are held at the demand of
one-fifth of the eligible citizens.
35. The meeting is, in this case, called by the municipal authority of the usual place of assembly.
36. These extraordinary
meetings can transact business only when
at least more than one-half of the qualified voters are present.
OF

THE

ELECTORAL

ASSEMBLIES.

37. The citizens, united in primary assemblies, nominate in proportion of 200 citizens, (they may be present or not,) one elector ;
two, for from 3oi to 400 ; three, for from 5oi to 6oo.
38. The holding of election meetings, and the manner of election, are the same as in the primary meetings.
OF

THE

LEGISLATIVE

BODY.

39. The legislative body is one, indivisible
and continual.
40. Its session lasts one year.
41. It assembles on the ist of July.
42. The national assembly cannot be organized,
unless at least
one more than one-half of the deputies are present.
43. The deputies can, at no time, be held answerable,
accused
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or condemned
on account of opinions uttered within the legislative
body.
44. In criminal cases, they may be arrested if caught in the act ;
but the warrant of arrest and the warrant of committal
can be
issued only by the legislative
MODE

OF

PROCEDURE

body.
OF

THE

LEGISLATIVE

BODY.

45. The sessions of the national assembly are public.
46. The debates in their sessions shall be printed.
47. It cannot dehberate,
unless it consist of 200 members.
48. It cannot refuse to members the floor, in the order in which
they demand the same.
49. It decides by a majority of those present.
5.0. Fxfty members have the right to demand a call by names.
5 x. It has the right of censorship on the conduct of the members
in its midst.
52 . It exercises the power of police at the place
and within the whole extent of its environs.
OF

THE

FUNCTIONS

53. The legislative

OF

THE

body proposes

LEGISLATIVE

of its sessions,

BODY.

laws, and issues decrees.

54. By the general name of law, are understood
the provisions
of the legislative body which concern :
the civil and penal legislation ;
the general administration
of revenues and of the ordinary
expenditures of the republic ;
the national domains ;
the inscription,
alloy, stamp and names of coins;
declaration
of war ;
every new general division of the French territory;
public instruction ;
public demonstrations
of honor to the memory of great men.
55. By the particular name of decrees are understood
those
enactments of the legislative body, which concern :
the annual establishment
of the land and marine forces;
the permission or refusal of the marching of foreign troops
through the French territory ;
the admission of foreign vessels of war into the ports of the
republic ;
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the measures for the common peace and safety ;
the distribution
of annual and momentary
relief and of
public works ;
the orders for the stamping of coins of every description ;
the unforeseen and extraordinary
expenses;
the local and particular orders for an administration,
a commune, and any kind of public works ;
tl_e defence of the territory ;
the ratification of treaties ;
the nomination
and removal of the commander-in-chief
of
the army ;
the carrying into effect the responsibility
of members of the
executive council, and of public officers ;
the accusation of discovered
conspiracies
against the common safety of the republic ;
every alteration in the division of the French territory ;
the national rewards.
OF

THE

MAKING

OF

LAWS.

55. A notice must precede the introduction
of a bill.
57- Not till after a fortnight from the giving of notice can the
debate begin, and the law be temporarily accepted.
58 . The proposed law is printed and sent to all the communes
of the republic, under the address of, Pro_posed law.
59. If, forty days after the sending in of the proposed law, of
the absolute majority of departments,
one-tenth of all the primary
meetings, legally assembled by the departments,
have not protested,
the bill is accepted and becomes a law.
6o. If protest be made, the legislative
primary meetings.
OF

THE

SUPERSCRIPTION

61. The laws, decrees,
superscribed
:

OF

sentences,

body

LAWS

AND

THE

EXECUTIVE

together

the

DECREES.

and all public

In the name oft he ffrench _eo2le, in the
Re2ublie.
OF

calls

transactions

are

year of the French

POWER.

62. There shallbe an executivecouncil,consistingof twentyfourmembers.
63. The

electoral

assembly

of

each

department

nominates

a
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candidate.
The legislative body chooses from this general
members of the executive council.
64. It shall be renewed each half session of every
the last months of its session.

list the

legislature,

in

65 . The executive council has the management
and supervision
of the general administration.
Its activity is limited to the execution of laws and decrees of the legislative body.
65. It appoints, but not out of its midst, the highest agents of
the general administration
of the republic.
67 . The legislative body establishes the number of these agents,
and their business.
68. These agents form no council.
They are separated one from
the other, and have no relation among themselves.
They exercise
no personal power.
69 . The executive council chooses, but not from its midst, the
foreign agents of the republic.
70. It negotiates treaties.
71 . The members of the executive council are, in case of violation of duties, accused by the legislative body.
72. The executive council is responsible
for the non-execution
of the laws and decrees, and the abuses, of which it does not give
notice.
73. It recalls and substitutes the agents at pleasure.
74. It is obliged, if possible, to inform the judicial
regarding them.
OF

THE

MUTUAL

RELATIONS
AND THE

BETWEEN
LEGISLATIVE

authorities

TI-IE EXECUTIVE
BODY.

COUNCIL,

75. The executive council shall have its scat near the legislative
body.
It shall have admittance
to, and a special seat at the place
of session.
76. It shall every
account.

time

be

heard,

when

it shall

77- The legislative body shall call it into its midst,
in part, when it is thought necessary.
. OF

THE

ADMINISTRATIVE

AUTHORITIES

78. There shall be a municipal
the republic ; and in each district
and in each department

a central

AND

THE

have to give
in whole or

MUNICIPALITIES.

authority
in each commune
an intermediate
administration
administration.

of
;
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79. The

municipal
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officers are chosen

by the assemblies
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of the

commune.

80. The administrators
are chosen by the electoral assemblies of
the departments
and of the district.
81. The municipalities
and the administrative
authorities
are
annually renewed one-half.
82. The administrative
authorities
and municipal
officers have
not a representative
character.
They can, in no case, limit the
resolves of the legislative body, nor the execution of them.
83 . The legislative body assigns the business of the municipal
officers and of the administrative
authorities,
the rules regarding
their subordination,
and the punishments
to whicl_ they may become liable.
84." The sessions of the municipalities
authorities are held in public.
OF

CIVIL

and of the administrative

JUSTICE.

85. The civil and penal code is the same for the whole repubhc.
86. No encroachment
can be made upon the right of citizens
to have their matters in dispute decided on by arbitrators
of their
own choice.
87. The decision of these arbitrators
is final, unless the citizens
have reserved the right of protesting.
88. There shall be justices of the peace, chosen by the citizens
of the districts, appointed by law.
89. They shall conciliate and hold court without fees.
9 ° . Their number and extent of power shall be established by
the legislative body.
91. There shall be public judges of arbitration,
who are chosen
by electoral assemblies.
92. Their number and districts are fixed by the legislative body.
93. They shall decide on matters in controversy,
which have
not been brought to a final decision by private arbitrators
or by
the justices of the peace.
94. They shall deliberate publicly.
They shall vote with loud voice.
They shall decide in the last resort on oral pleadings, or on a
simple petition, without legal forms and without cost.
They shall assign the reasons of.their decisions.
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peace

and

CRIMINAL

the

public

arbitrators

are

JUSTICE,

96. In criminal cases, no citizen can be put on trial, except a
true bill of complaint
be found by a jury, or by the legislative
body.
The accused shall have advocates,
either chosen by themselves,
or appointed officially.
The proceedings
are in public.
The state of facts and the intention are passed upon by a jury.
The punishment
is executed by a criminal authority.
97. The criminal judges are chosen annually by the electoral
assemblies.
OF

TIlE

COURT

OF

CASSATION.

98. There is a court of cassation for the whole republic.
99. This court takes no cognizance of the state of facts.
It decides on the violation
of matters of form, and on transgressions expressed by law.
ioo. The members of this court are appointed
the electoral assemblies.
OF

THE

GENERAL

annually

TAXES.

1oi. No citizen is excluded
from the honorable
contribute towards the public expenses.
OF

TIlE

NATIONAL

through

obligation

to

TREASURY.

1o2. The nationaltreasuryisthe centralpoint of the revenues
and expensesof therepublic.
lO 3 . It is managed by public accountants,
whom the legislative
body shall elect.
xo4. These agents are supervised by officers of account, whom
the legislative body shall elect, but who cannot be taken from their
own body:
they are responsible
for abuses of which they do not
give legal notice to the courts.
OF

TIlE RENDITION

OF

ACCOUNTS.

lO 5 . The accounts of the agents of the national treasury, and
those of the administrators
of public moneys are taken annually,
by responsible

commissioners

appointed

by the executive
e

council.
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Io6. Those persons appointed to revise the accounts are under
the supervision of commissioners,
who are elected by the legislative body, not out of their own number ; and they are responsible
for the frauds and mistakes of accounts,
of which they do not
give notice.
The legislative
OF

body preserves

THE

MILITARY"

the accounts.

FORCES

OF

THE

REPUBLIC.

lO 7. The general military power of the republic consists of the
whole people.
1o8. The republic supports, also, in times of peace, a paid land
and marine force.
lO 9. All Frenchmen
use of arms.

are soldiers

; all shall

be exercised

in the

x io. There is no generalissimo.
hi.
The distinction
of grade, the military marks of distinction
and subordination,
exist only in service and in time of its duration.
112. The general military force is used for the preservation
of
order and peace in the interior;
it acts only on a written requisition of the constituted authorities.
113. The general military force against
the command of the executive council.
n4.

No armed

foreign

enemies is under

body can deliberate.
OF THE NATIONAL CONVENTION.

115. If of the absolute majority of departments,
the tenth part
of their regularly formed primary assemblies demand a revision of
the constitution,
or an alteration of some of its articles ; the legislative body is obliged to call together all primary assemblies of the
republic, in order to ascertain whether a national
convention
shall
be called.
116. The national convention
is formed in like manner as the
legislatures,
and unites in itself the highest power.
I I7. It is occupied, as regards the constitution,
subjects which caused its being called together.
OF

THE

RELATIONS

xi8. The
nations.

French

OF

THE

nation

FRENCH
NATIONS.

REPUBL[C

is the friend

and

only with those

TOWARDS

natural

FOREIGN

ally of free
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119. It does not interfere with the affairs of government of other
nations. It suffers no interference of other nations with its own.
i2o. It serves as a place of refuge for all who, on account of
liberty, are banished from their native country.
These it refuses to deliver up to tyrants.
12i. It concludes no peace with an,enemy that holds possession
of its territory.
OF

THE

GUARANTY

OF

RIGHTS,

i22. The constitution guarantees to all Frenchmen equality,
liberty, security, property, the public debt, free exercise of religion,
general instruction, public assistance, absolute liberty of the press,
the right of petition, the right to hold popular assemblies, and the
enjoyment of all the rights of man.
x23. The French republic respects loyalty, courage, age, filial
love, misfortune.
It places the constitution under the guaranty of
all virtues.
x24. The declaration of the rights of man and the constitution
shall be engraven on tables, to be placed in the midst of the legislative body, and in public places.
(Signed)

COLLOT

I)URAND-I_AILLANE_
CHARLES

D'HERBOIS,

President.

DUC0S, i_AULLE,

DE LA CR01X, G0SSUIN, P. A. LALOY,

Secretary

APPENDIX
FRENCH

CHARTER

XlI.

OF LOUIS XVIII. AND THAT
IN THE YEAR 183° .

ADOPTED

THE following is the charter of I83o , as I translated
it in that
year, for a work published in Boston, under the title of '" Events in
Paris during
the a6th, 27th , 28th and 29th of July:
translated
from the French."
This charter of August 8, I83o, is in substance the charter of
Louis XVIII. with such changes as the chambers adopted in favor
of liberty.
The new articles, or the amendments
of the old ones,
are printed
in italics, and the old readings or suppressed articles
are given in notes : so that the paper exhibits both the charters.

FRENCH

CHARTER

OF "x83o.

The whole preamble of the ancient charter was suppressed, as
containing
the principle of concession
and octroi (grant), incompatible with that of the acknowledgment
of national sovereignty.
The following is the substitution
of the preamble :
DECLARATION

OF THE

CHAMBER

OF DEPUTIES.

The chamber of deputies, taking into consideration
the imperious necessity which results from the events of the 26th, 27th , 28th
and 29th of July, and the following days _ and from the situation
in which _'rance is placed in consequence
of the violation of the
constitutional
charter :
Considering,
moreover,
that by this violation,
and the heroic
resistance of the citizens of Paris, his majesty Charles X., his royal
highness Louis Antoine, dauphin, and all the members of the senior
35
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branch of the royal house, are leaving, at this moment, the French
territory-Declares that the throne is vacant de facto et de jure, and that it
is necessary to fill it.
The chamber of deputies declares secondly, that according to the
wish, and for the interest of the French people, the preamble
of
the constitutional
charter is suppressed, as wounding
the national
d_gmty in appearing to grant to the French rights which essentially
belong to them ; and that the following articles of the same charter ought to be suppressed or modified in the following manner.
Louis Philippe, King of the French, to all to whom these presents shall come, greeting :
We have ordained and ordain, that the constitutional
charter of
I814, as amended by the two chambers on the 7th August, and
adopted
by us on the 9th, be published anew in the following
terms :
PUBLIC

,

LAW

OF

THE

FRENCH.

ART. r. Frenchmen
are equal before the law, whatever otherwise
may be their titles or their rank.
ART. Z. They contribute
in proportion
to their fortunes to the
charges of the state.
ART. 3" They are all equally admissible to civil and military eml_loyments.
ART. 4. Their individual liberty is equally guaranteed.
No person can be either prosecuted
or arrested, except in cases provided
for by the law, and in the form which it prescribes.
ART. 5. Each one may profess his religion with equal liberty,
and shall receive for his religious worship the same protection.
ART. 6. The ministers of the catholic, a_ostolic and Roman
religion, _rafessed by the majarity af the French, and those af other
Christian worsh@, receive stii_ends from the ]rublic treasury, z
ART. 7- Frenchmen
have the right of publishing
and causing to
be printed their opinions, provided they conform themselves to the
laws.
z This article 6 is substituted for the articles 6 and 7 of the old charter, which
ran thus :
6. However, the catholic, apostolic and Roman religion, is the religion of the
state.
7. The ministers of file catholic, apostolic and Roman religion, and those of
other Christian confessions, alone receive stipends from the public treasury.
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The censorsh_ can never be re-established.*
ART. 8. All property
is inviolable,
without exception
which is called national, the l_w making no difference
them.

of that
between

ART. 9" The state can exact the sacrifice of property for the good
of the public, legally proved, but with a previous indemnity.
ART. Io. All examination
into the opinions and votes given
before the restoration
is interdicted,
and the same oblivion
is
commanded
to be adopted by the tribunals and by the citizens.
ART. II. The conscription
is abolished.
The method of re,-ruiting

the army for land and sea is to be determined
FORMS

OF

THE

KING'S

by the law.

GOVERNMENT.

ART. I2. The person of the king is inviolable and sacred.
His
ministers are responsible.
To the king alone belongs executive
power.
ART. 13. The king is the supreme head of the state ; commands
the forces by sea and by land; declares war, makes treaties of
peace and alliance and of commerce ; he appoints to all offices in
public administration,
and makes all regulations
necessary for the
execution of the laws, without ever having power either to suspend
the laws themselves, or dispense with their execution.
Nevertheless,
no foreign troops can be admitted into the service of
the state without an ex_kress law. 2
ART. X4. The legislative power is to be exercised collectively
by
the king, the chamber of peers, and the chamber of deputies. 3
ART. 15. The proposition of the laws belongs to the king, to the
chamber of 2_eers, and to the chamber of d_uties.

x Article
The

8 of

French

the old
have

the

charter:
right

to

publish

and

to cause

to be

published

their

opinions, conforming themselves to the laws, which shall prevent the abuse of
this liberty.
Article 14 of the old charter :
- The king is the supreme head of the state, commands the forces by land and
nea, declares war, makes treaties of peace, alliance and commerce, appoints to
all offices of public administration, and makes rules and orders necessary for the
execution of the laws and the safety of the state.
3 There was in article x5 of the old charter, and the chamber of deputies of
the departments. These last three words have been suppressed.
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.Nevertheless,
all the laws of taxes are to he first voted by the
chamber of d_uties."
ART. I6. Every law is to be discussed and freely voted by the
majority of each of the two chambers.
ARt. 17. If a 2ro_ased law be rejected by one of the three _owers,
il cannot be brought forward
again in the same session."
ART. I8. The king alone sanctions and promulgates the laws.
ART. I9. The civil list is to be fixed for the duration of the reign
of the legislative assembly after the accession of the king.
OF

THE

CHAMBER

OF

PEERS.

ART. 20. The chamber of peers is to form an essential portion
nf the legislative power.
ART. 21. It is convoked by the king at the same time as the
chamber of deputies.
The session of one begins and ends at the
same time as that of the other.
ART. 22. Any assembly of the chamber of peers, which should
be held at a time which is not that of the session of the chamber
of deputies, is illicit, and null of full right, except only the case in
which it is assembled as a court of justice, and then it can only exercise judicial functions, s
Art. x5 is in the place of art. I6 and *7 of the old charter, which were
thus:
Art.

I6.

The

Art. 17. The
the chamber
of
to be directed
2 Art.

king

proposes

to the

chamber

17 is substituted

the preceding

the law.

proposition
of the law is carried,
at the pleasure
of the king,
peers or that of the deputies,
except
the law of taxes, which
of

deputies.

for articles

provisions.

to
is

They

19, so and

were

2I,

the following

suppressed

as useless,

after

:

Art. 19. The chambers have the right to petition the king to propose a law
on any subject whatever, and to indicate what seems to them proper the law
ought to contain.
Art. 2o. This request may be made by each of the chambers ; but, after having
been discussed in secret committee, it is not to be sent to the other chamber, by
that which proposes, until after the lapse of ten days.
Art. 21. If the proposition is adopted by the other chamber, it is to be laid
before the king; if it is rejected, it cannot be presented again in the same
se_ion.
3 This
not

in

is article
the

former,

26 of
and

the old
the

charter,

words

should be ordairmd by the king.

augmented

following

have

by this
been

provision,
suppressed

which

was

: or that

it
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ART. 23 . The nomination
of the peers of France belongs to the
king.
Their number is unlimited ; he can vary their dignities, and
name them peers for life, or make them hereditary at his pleasure.
ART. 24. Peers can enter the chamber at twenty-five
years of
age, but have only a deliberative
voice at the age of thirty years..
ART. 25 . The chamber of peers is to be presided over by the
chancellor of France ; and in his absence, by a peer named by the
king.
ART. 26. The princes of blood are to be peers by right of birth.
They are to take their seats immediately
behind the president.*
ART, 2 7. The si#ings of the chamber of peers are :uMic as thai
of/he chamber of d_uties."
APT. 28. The chamber of peers takes cognizance of high treason,
and of attempts against the security of the state, which is to be
defined by the law.
ART. 29 . NO peer can be arrested but by the authority of the
chamber, or judged but by it in a criminal matter.
OF

THE

CHAMBER

OF

DEPUTIES.

ART. 3o. The chamber of deputieswillbe composed of deputms
electedby the electoral
colleges;the organization
of which isto
be determined by law:
ART. 3I. The deputiesareto be electedforfiveyears.
4
ART. 3 z. No deputy can be admitted
into the chamber
till he

* Art. 3° of the old charter :
"Fhemembers of the royal family and the princes of the blood are peers by
the right of bi, th ; they sit immediately behind the president ; but they have no
deliberative voice before their twenty-fifth year.
Art. 3 x was thus :
The princes cannot take their seat in the chamber, but by order of the king,
expressed for each session by a message, under penalty of rendering everything
null which has been done in their presence. Suppressed.
a All deliberations of the chamber of peers are secret. Art. 32 of the old
charter.
s Art. 36 was thus :
Every department shall have the same number of deputies which it has previonsly had. Suppressed.
s Art. 37 of the old charter:
The deputies shaI1 be elected for five yeaa's,and in such a way that the chamber is renewed each year by a fifth.

550

ON

CIVIL

LIBERTY

has attained
the age of thirty years, and if he does not _assess the
other conditions prescribed by the law.*
ART. 33" If, however, there should not be in the department
fifty persons of the age specified paying the amount of taxes flxed by
/aw, their number shall be completed
from the persons who pay
the greatest amount of taxes under the amount fixed by law.*
ART. 34. NO person can be an elector if he is under twen(y-_ve
years of age; and if he does not _Oossessall the other conditions determined by the law. 3
ART. 35- The presidents of the electoral colleges are elected by
the electors.*
ART. 36. The half at least of the deputies are to be. chosen from
those who have their political residence in the departments.
ART. 37- The president of the dmmber of deputies is to be elected
by the chamber itself at the olOening of each session, s
ART. 38. The sittings of the chamber are to be public, but the
request of five members will be sufficient that it forms itself into a
secret committee.
ART. 39" The chamber divides itself into bureaux (committees)
to discuss the projects of laws, which may have been presented from
the king. n
z Art. 38 of the old charter :
No deputy can be admitted into the chamber if he is not forty years old, and
if he does not pay direct taxes of xooo francs.
2 Article 39 of the old charter :
If, nevertheless, there should not be in the department fifty personsof the indicated age, paying at least Iooo francs direct taxes, their number will be completed by those who pay the highest taxes under xooo francs; and these may be
elected concurrently with the others.
Art. 4o of the old charter:
The electors who concur in electing the deputy cannot have the right of suffrage,if they do not pay a direct tax of 3oo francs; and if they are less than thirty
years of age.
4 Art. 4x of the old charter :
The presidents of the electoral colleges shall be nominated'by the king, and
be, by right, members of the college.
s Art. 43 of the old charter:
The president of the chamber of deputies is nominated by the king, from a
list of five members, presented by the chamber.
6 In consequence of the initiative, art.46 and 47 are suppressed, which were
_hus

,"

46. No amendment can be made to a law, if'it has not been proposed or con
,t

,
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ART. 40. NO tax can be established nor im2_osed, if it has not been
consented _o by the #we chambers, and sartctianed by the hing.
ART. 41. The land and house tax can only be voted for one
year.
The indirect taxes may be voted for many years.
ART. 42. The king convokes every year the two chambers,
he
prorogues them, and may dissolve that of the deputies ; but in this
case he must convoke a new one within the period of three months.
- ART. 43. No bodily restraint can be exercised against a member
of the chamber during the session, nor for six weeks which precede
or follow the session.
ART. 44. No member of the chamber can be, during the session,
prosecuted or arrested in a criminal matter, except taken in the act,
till after the chamber has permitted his arrest.
ART. 45. Every petition to either of the chambers must be made
in writing.
The law interdicts
its being carried in person to the
bar.
OF

THE

MINISTERS.

ART. 46. The ministers can be members of the chamber of peers
or the chamber of deputies.
They have, moreover,
their entrance into either chamber, and
are entitled to be heard when they demand it.
ART. 47" The chamber of deputies has the right of impeaching
the ministers, or of transferring
them before the chamber of peers,
which alone has the right to judge them.*
JUDICIAL REGULATIONS.
ART. 48. All justice emanates from the king ; it is administered
in his name by the judges,
whom be nominates,
and whom he
institutes.
ART. 49.

The judges

named

by the king are immovable.

sented to by the king, and if it has not been sent back and discussed by the
bt_rcaux.
47.The chamberof deputies
receives
allpropositiom
of taxes
; onlyafter
these
lawshavebeenconsented
to,theymay be carried
tothechamberofpeers.
• Article
56oftheoldcharter
issuppressed
; itranthus:
They cannotbe accusedexceptfortreason
or peculation.
Particular
laws
willspecify
this
kindof offences,
andwilldetermine
how theyaretobe prosecuted.
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ART. 5 ° . The ordinary courts and tribunals
existing are to be
maintained,
and there is to be no change but by virtue of a law.
ART. 5I. The actual institution
of the judges of commerce
is
preserved.
ART. 52. The office of justice
of peace is equally preserved.
The justices of peace, though named by the king, are not _mmovable.
ART. 53" NO one can be deprived of his natural judges.
ART. 54" There cannot, in consequence,
be extraordinary
corn
mittees and tribunals created, under whatever title or denarnina_'on
this ever might be.*
Ar:T. 55- The debates will be public in criminal matters, at least
when the publicity will not be dangerous to order and decency, and
in that case the tribunal is to declare so by a distinct judgment.
ART. 56. The institution of juries is to be preserved ; the changes
which a longer experience may render necessary can only be effected
by a law.
ART. 57. The punishment
of confiscation of goods is abolished,
and cannot be re-established.
ART. 58 . The king has the right to pardon
punishment.

and to commute

the

ART. 59- The civil code, and the actual laws existing that are
not contrary to the present charter, will remain in full force until
they shall be legally abrogated.
PARTICULAR

RIGHTS

GUARANTEED

BY

THE

STATE.

ART. 60. The militaryin actual service,retiredofficers
and
soldiers,
widows, officers
and soldierson pension,are to preserve
theirgrades,honors and pensions.
ART. 6:. The publicdebt isguaranteed. Every sortof engagement made by the state with its creditors is to be inviolable.
ART. 62. The old nobility retake their titles.
The new preserve
theirs.
The king creates nobles at his pleasure ; but he only grants
to them rank and honors, without any exemption
from the charges
and duties of society.
* Art. 63 of the old charter :
In consequence there cannot be created extraordinarycommittees and tribunals. The jurisdictions _rlvOtales, if their re-establishment should be found
necessary, are not comprised under this denomination.
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ART. 63. The legionof honor isto be maintained. The king
shalldetermineitsinternalregulations
and the decorations.
ART. 64- The coloniesare tobe governed by2_arEcularlaws2
ART. 65. The king and hissuccessors
shallswear,at theiraccession,in_reseneeofthetwochambers,toobservefaithfully
thepresent
constitutional
charter2
ART. 66. The _resent charter, and the fights it consecrates, shall
be intrusted to the _atriotism and courage of the uatiozal guard and
all the citizens.
ARZ. 67. 27rance resumes her colors.
For the future
na other cockade than the tri-cdored cockade, s
_ART. 68. All the creations of peers during
X. are declared null and void.

there will be

the reign of Charles

Article 23 of the charter will undergo a fresh examination during
the session of x83I.
ART. 69. There will be provided successively by separate laws,
and that with the shortest possible delay, for the following subjects :
L The extension of the trial by jury to offences of the press,
and political offences.
2. The responsibility
of ministers and the secondary agents of
government.
3. The re-election of deputies appointed
to public functions with
salaries.
4. The annual voting of the army estimates.
5. The organization of the national guards with the intervention
of the national guards in the choice of their officers.
6. Provisions
which insure, in a legal manner, the state of
officers of each grade, by land and sea.

' Art. 73 of the old charter:
The colonies will be governed by particular laws and regulations.
Art. 74 of the old charter :
The king and his successors shall swear at the coronation, to observe faithfully
the present constitutional charter.
3 Arts. 75 and 76 of the old charter are suppressed ; they ran thus :
.75. The deputies of the departments of France who sat in the legislative body)
at the last adjournment, will continue to sit in the chamber of deputies, until
replaced.
76. The first renewal of the fifth of the chamber of deputies will take place
the latest in the year I816, according to the order established.

"
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7- Departmental and munieipal institutions founded upon an
elective system.
8. Public instruction and the liberty of instruction.
9- The abolition of the double vote ; the settling of the electoral
conditions, and that of eligibility.
ART. 70. All laws and ordinances, inasmuch as they are contra_'y
to the provisions adopted by the reform of the charter, are from
this moment annulled and abrogated.
We give it in command to our courts-and tribunals, administrative
bodies, and all others, that they observe and maintain the present
constitutional charter, cause it to be observed, followed and maintained, and in order to render it more known to all, they cause it
to be published in all municipalities of the kingdom and everywhere, where it will be necessary, and in order that this be firm
and stable forever, we have caused our seal to be put to it.
Done at the Palais-Royal, at Paris, the I4th day of the month
of August, in the year x83o.
Signed
LOUIS PHILIPPE.
By the king:
The Minister Secretary of the State for the department of the
Interior.
Signed
GuIzoT.
Examined and sealed with the great seal :
The keeper of the seals, Minister Secretary of the State for the
department of Justice.
Signed
DUPO_T (de l'Eure)

APPENDIX
CONSTITUTION

OF
ADOPTED

THE

XlII.
FRENCH

NOVEMBER,

REPUBLIC.

I848.

IN presence of God, and in the name of the French people, the
National Assembly proclaims :
I. France has constituted
herself a republic.
In adopting that
definite form of government,
her proposed aim is to advance with
greater freedom in the path of civilization
and progress, to insure
that the burdens and advantages of society shall be more and more
equitably apportioned,
to augment the comfort of every individual
by the gradual reduction of the public expenses and taxes, and by
the successive and constant
action of her institutions
and laws
cause the whole body of citizens to attain, without farther commotion, a constantly increasing
degree of morality, intelligence,
and
prosperity.
II. The French republic is democratic,
one and indivisible.
III. It recognizes
rights and duties anterior and superior to all
positive taws.
IV. Its principles are Liberty, Equality, Fraternity.
Its basis is, Family, Labor, Property, and Public Order.
V. It respects the nationality of foreign states, as it causes its
own to be respected.
It undertakes
no wars with a view of conquest, and never employs its power against the liberty of any
people.
VI. Reciprocal
duties bind the citizens to the republic and the
republic to the citizens.

_t

VII. It is the duty of the citizens to love their country, serve
the republic, and defend it at the hazard of their lives ; to participate in the expenses of the state, in proportion
to their property,
to secure to themselves,
by their labor, the means of existence,
and, by prudent forethought,
provide resources for the future ; to
co-operate
for the common welfare by fraternally aiding each other,
_55
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and in the preservation of general order by observing the moral
and written laws which regulate society, far0ilies , and individuals.
VIII. It is the duty of the republic to protect the citizen in his
person, his family, his religion, his property, and his labor, and to
bring within the reach of all that education which is necessary to
every man ; it is also its duty, by fraternal assistance, to provide
the means of existence to necessitous citizens, either by procuring
employment for them, within the limits of its resources, or by giving
relief to those who are unable to work and who have no relatives
to help them.
For the fulfilment of all these duties, and for the guarantee of
all these rights, the National Assembly, faithful to the traditions of
the great Assemblies by whom the French revolution was inaugurated, decrees the constitution of the republic, as following:

CONSTITUTION.
CHAPTER

I.

OF SOVEREIGNTY.

ART. I. The sovereignty exists in the whole b.ody of French
citizens. It is inalienable and imprescriptibte.
No individual, no
fraction of the people can arrogate to themselves its exercise.
CHAPTER
RIGHTS

OF CITIZENS GUARANTEED

II.
BY THE

CONSTITUTION.

ART. 2. No person can be arrested or detained, except as prescribed by law.
ART. 3. The dwelling of every person inhabiting the French
territory is inviolable, and cannot be entered except according to
the forms and in the cases provided against by law.
ART. 4. No one shall be removed from his rightful judges--no
commissions or extraordinary tribunals can be created under any
pretext, or by any denomination whatsoever.
ART. 5" The penalty of death for political offences is abolished.
ART. 6. Slavery cannot exist upon any French territory.
ART. 7. Every one may freely profess his own religion, and shall
receive from the state equal protection in the exercise of his wor-
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ship. The ministers of the religions at present recognized by law,
as well as those which may be hereafter recognized, have the right
to receive an allowance from the state.
ART. 8. Citizens have the right of associating together and
assembling peaceably and unarmed, in order to petition or manifest
their ideas by means of the press or otherwise. The exercise of
these rights can only be limited by the rights or the liberty of
others, or for the public security. The press cannot in any case be
subjected to censorship.
ART. 9" Education is free. The liberty of teaching is to be exercised 3ccording to the capacity and morality determined by conditions of the laws, and under the supervision of the state. This
superintend ence is to be extended to all establishments of education
and instruction, without any exception.
ART io. All citizens are equally admissible to all public employments, without other reason of preference than merit, and according
to the conditions to be determined by law. All titles of nobility,
all distinctions of birth, class or caste, are abolished forever.
ART. II. All descriptions of property are inviolable; nevertheless, the state may demand the sacrifice of property for reasons of
public utility, legally proved, and in consideration of a just and
previous indemnity.
._RT. x2. The confiscation of property can never be re-established.
ART. _3. The constitution guarantees to citizens the freedom of
labor and of industry. Society favors and encourage_ the development of labor by gratuitous primary instruction, by professional
education, by the equality of rights between the employer and the
workman, by institutions for the deposit of savings and those of
credit, by agricultural institutions ; by voluntary associations, and
the establishment by the state, the departments and the communes,
of public works proper for the employment of unoccupied laborers.
Society also will give aid to deserted children, to the sick, and to
the destitute aged who are without relatives to support them.
ART. x4. The public debt is guaranteed.
Every species of engagement made by the state with its creditors is inviolable.
ART. X5. All taxes are imposed for the common good. Every
one is to contribute in proportion to his means and fortune.
ART. X6. NO tax can be levied or collected except by virtue of
the law.
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ART. x 7- Direct taxation is only awarded for one year.
taxes may be awarded for several years.
CHAPTER
OF

PUBLIC

Indirect
.

IlL
POWER.

ART. I8. All public powers, whatever they may be, emanate from
the people.
They cannot be delegated by hereditary descent.
.ART. X9. The separation of powers is the first principle of a free
government.
CHAPTER IV.
OF

ART.
one sole
ART.
be 750,
colonies.

THE

LEGISLATIVE

POWER.

20. The French people delegate the legislative
power to
assembly.
2I. The total number of representatives
of the people shall
including the representatives
from Algeria and the French

ART. 22. This number shall be increased to 900 for assemblies
called together to revise the constitution.
ART. 23 . Population
is the basis for election.
ART. 24 . Suffrage is direct and universal.
The act of voting is
by secret ballot.
ART. 25 . All Frenchmen
aged twenty-one,
and in the enjoyment
of their civil and political rights, are electors,
without property
qualifications
of any kind.
ART. 26. All electors are eligible to be elected without reference
to property qualifications
or to place of abode, who are twenty-five
years of age.
ART. 27 . The electoral law will determine
the causes which may
deprive a French citizen of the right of electing or being elect:d.
It will designate
those citizens who, exercising
or after having
exercised official functions in a department
or territory, cannot be
elected there.
ART. 28. The holding of any remunerating
public office is incompatible with the trust of a representative of the people.
No member
of the national
assembly can be nominated
or raised to public
offices, receiving salary, the appointment
to which is in the gift of
the executive, during the continuance
of the legislature.
Exceptions to the regulations contained
in the two preceding
paragraphs
are to be settled by tb._ organic electoral law.

8
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ARt. 29. The conditions of the preceding articles are not applicable to assemblies elected for the revision of the constitution.
• ART. 3 o. The elections for representatives
shall be by departments, and by ballot.
The electors shall vote at the chief place
of their districts nevertheless the district may be, from local causes,
divided into several subdivisions, under the forms and in conformity
with the conditions
to be determined
by the electoral law.
ART. 3I. The national assembly is elected for the period of three
years, to be then wholly renewed.
Forty-five days at least before
the term of the legislature, a law shall be passed to fix the period
of the new elections.
If no law is passed within the time prescribed
by the preceding
paragraph,
the electors shall have full right to
assemble and vote on the thirtieth
day preceding the close of the
legislature.
The new assembly is convoked
by full right for the
day following that on which the trust of the preceding assembly
expires.
ART. 3 z. The assembly is permanent ; nevertheless
it may adjourn to any period which it shall determine.
During the continuance of the prorogation,
a commission,
composed of members
of committees,
and twenty-five
representatives
appointed
by the
assembly, by ballot, having an absolute majority, will have the
right to convoke the assembly, in cases of emergency.
The president of the republic has also the right to convoke the assembly.
The national assembly will determine
the place where it shall hold
its sessions, and will direct the number and description of the military forces which shall be appointed for its security, and have them
at its order.
ART. 33" Representatives
may be re-elected.
Ar_T. 34. The members of the national assembly are the representatives, not of the department
which nominates them, but of the
whole of Frafice.
ART. 35" They cannot receive imperative instructions.
ART. 36 . The persons of the representatives
of the people are
inviolable.
They cannot be pursued, accused, nor condemned,
at
any time, for opinions uttered within the assembly.
ART. 37. They cannot be arrested for criminal offences, excepting when taken in the very fact, nor prosecuted, until after permission granted
for such purpose by the assembly.
In case of an
arrest in the very fact, the matter shall immediately
be referred to
the assembly, which shall authorize or refuse the continuation
of

It
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the prosecution.
The above regulation
to apply also to the case
of citizens imprisoned at the time of being named representatives.
ART. 38. Every representative
of the people is to receive a
remuneration,
which he is not at liberty to renounce.
ART. 39- The sittings of the assembly are to be public.
Nevertheless, the assembly may form itself into a secret committee, on the
requisition of a number of representatives,
as settled by the rules.
Each representative
has the right of initiating
parliamentary
measures, which he will do according
to the forms determined
by the
regulations.
ART. 40. The presence of half the members, and also one over,
is necessary to vote on "any law.
AI_T. 41. No bill (except in cases of urgency)
shall be passed
till after it has undergone
three readings, at intervals of not less
than five days between each reading.
ART. 42. Every proposition,
the object of which is to declare
the urgency of a measure, must be preceded
by an explanation
of
motives.
If the assembly is of opinion to accede to the proposition, it will fix the time when the report upon the necessity of the
case shall be represented.
On this report, if the assembly admit
the urgency of the case, it will declare it, and fix the time of the
debate.
If it decides against the urgency of the case, the motion
will have to go through the usual course.
CHAPTER
OF

THE

EXECUTIVE

V.
POWER.

ART. 43. The French people delegates the executive power to a
citizen, who shall receive the title of president of the republic.
ART. 44. The president must be born a Frenchman,
thirty years
of age at least, and must never have lost the quality of Frenchman.
ART. 45. The president of the republic shall be elected for four
years, and shall not be eligible for re-election until after an interval
of four years.
Neither shall the vice-president,
nor any of his relations or kindred of the president, to the sixth degree inclusive, be
eligible for re-election after him, within the same interval of time.
APT. 46. The election shall take place on the second Sunday in
the month of May.
If, in the event of death or resignatiun,
or
from any other cause, a president be elected at any other period,
his power shall expire on the second Sunday of the month of May,
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in the fourth year following his election.
The president
shall be
elected by secret ballot, and by an absolute majority of votes, by
the direct suffrage of all the electors of the French departments and
of Algeria.
ART. 47. The records of the electoral operations shall be transmitted immediately to the national assembly, which shall determine
without delay upon the validity of the election, and shall proclaim
the president of the republic.
If no candidate shall have obtained
more than one-half of the votes given, and at the least two millions
of votes, or if the conditions required by article 44 are not fulfilled,
the national assembly shall elect the president of the republic by an
absolute majority, and by ballot, from among the five candidates
eligible who shall have obtained the greatest number of votes.
ART. 48. Before entering upon his functions, the president of
the republic shall, in the presence of the assembly, take an oath of
the tenor following:
"In presence of God, and before the French
people, represented
by the national assembly, I swear to remain
faithful to the democratic
republic, one and indivisible, and to fulfil
all the duties which the constitution
imposes upon me."
ART. 49- He shall have the right of presenting bills through the
ministers in the national assembly.
He shall watch over and secure
the execution of the laws.
ART. 5° . He shall have the disposal of the armed force, without
ever being allowed to command it in person.
ART. 5 x. He cannot cede any portion of the territory,
nor dissolve or prorogue the national assembly, nor suspend the operation
of the constitution
and the laws.
ART. 52. He shall annually preseni:, by a message to the national
assembly, an exposition of the general state of the affairs of the
repubhc.
ART. 53. He shall negotiate
and ratify treaties.
No treaty
shall be definitive until after it has been approved by the national
assembly.
ART. 54. He shall watch over the defence of the state, but he
shall not undertake
any war without the consent of the national
assembly.
ART. 55" He shall possess the right of pardon ; but he shall
not have the power to exercise this right until after he has taken
the advice of the council of state.
Amnesties shall only be granted
by an exl_ess

law.

The

president of the republic,
36

the ministers,
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as well as all other persons condemned
by the high court of justice,
can only be pardoned by the national assembly.
ART. 56. The president of the republic shall promulgate the laws
in the name of the French people.
ART. 57" Laws of emergency
shall be promulgated
three days
after, and other laws one month after their passing, counting from
the day on which they were passed by the national assembly.
ART. 58. Previous to the day fixed for the promulgation,
the
president may, by a message assigning reasons therefor, demand a
reconsideration
of the law.
The assembly shall then reconsider it,
its resolution becomes definitive, and shall be transmitted
to the
president of the republic.
In such a case, the promulgation
shall
• be made within the delay allowed to laws of emergency.
ART. 59. In default of the promulgation
of laws by the president, within the period fixed by the preceding
articles, the president of the assembly shall provide for their due promulgation.
ART. 60. The credentials of envoys and ambassadors
from foreign powers shall be addressed to the president of the republic.
ART. 61. I-Ie shall preside at all national solemnities.
ART. 62. He shall be furnished with a residence at the expense
of the republic, and shall receive an allowance
of six hundred
thousand francs per annum.
ART. 63 . He shall reside in the place in which the national assembly holds its sessions, and may not leave the continental
territory of the republic without being authorized by law so to do.
AgT. 64. The president
of the republic shall have power to
appoint and revoke the appointment
of the ministers.
He shall
appoint and revoke, in a council of ministers, the diplomatic agents,
commanders-in-chief
of the armies of the republic by sea and land,
prefects and the chief commandant
of the national guards of the
Seine, the governors of Algeria and the other colonies, the attorneygeneral and all other functionaries
of superior rank.
He shall appoint and dismiss, at the suggestion of the competent
minister, according to the terms and conditions fixed by law, all other officers
and functionaries
of the government
of secondary rank.
ART. 65. He shall have the right of suspending,
for a period not
exceeding three months, the agents of the executive power elected
by the people.
He shall not be able to dismiss them unless by the
advice of the council of the state.
The law will determine
the
case in which agents,

having

been dismissed,

may be declared
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to be eligible again for the same office.
Such a declaration
of ineligibility can only be pronounced
by a formal judgment.
ART. 66. The number of ministers and their several po_vers,
duties and emoluments shall be settled by the legislative power.
ART. 67 . The acts of the president, excepting those by which he
appoints or dismisses the ministers of the republic, shall be of no
effect, unless countersigned
by a minister.
ART. 68. The president of the republic, the ministers, the agents,
and all the other depositaries
of public authority,
shall be responsible, each in so far as he is concerned,
for all the acts of the government and of the administration.
Every measure by which the
president of the republic shall dissolve or prorogue the assembly,
or interpose any obstacle to the exercise of its public trust, shall be
deemed a crime of high treason.
By this sole act, the president
becomes divested of his functions, and the people are bound not to
yield obedience to him ; the executive power is thereby transferred
in full authority
to the national
assembly.
The judges of the
high court of justice shall immediately
assemble, on pain of forfeiture of their offices.
They shall call together a jury, in some
place to be by them designated,
in order to proceed to trial and
judgment
upon the president and his accomplices ; and they shall
themselves
appoint a magistrate
to be charged with the functions
of state attorney.
A law shall determine
the other cases of responsibility,
as well as the forms and conditions
of the prosecution
of them.
ART. 69 . The ministers shall have admission into the national
assembly, and shall be heard wh_enever they require it, and they
may also obtain the assistance of commissioners,
who shall have
been appointed
by a decree of the president of the republic.
ART. 7o. There shall be a vice-president
of the republic, to be
appointed
by the national assembly, from a list of three candidates
presented
by the president within the month succeeding his election.
The vice-president
shall take the same oath as the president.
The vice-president
shall not be appointed from among the relations
or kindred of the president
to the sixth degree inclusive.
Should
the president
by any cause be prevented from officiating, the vicepresident will represent him for the time being.
If the presidency
shall become vacant by the death of the president, his dismissal
from office, or from other causes, a new election for president shall
take place

within a month.
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CHAPTER
OF

THE

COUNCIL

VI.
OF

STATE.

ART. 71. There shall be a council of state, of which the vicepresident of the republic shall of right be the president.
ART. 72. The members of this council shall be appointed for six
years by the national
assembly.
The half of this council shall be
renewed in the first two months of each new legislature, by secret
ballot, and by an absolute majority.
They shall be indefinitely
re-eligible.
ART. 73. Such of the members of the council of state, who shall
have been appointed
from among the members of the assembly,
shall be immediately
replaced as representatives
of the people.
ART. 74. The members of the council of state cannot be dismissed, except by the national
assembly and at the suggestion of
the president.
ART. 75" The council of state shall be consulted upon all bills
or laws proposed by the government,
which, according to law, must
be presented for their previous examination
; and also upon parliamentary bills which the assembly may send to them for their examination.
It shall prepare the rules of public administration,
and
will alone make those regulations with regard to which the national
assembly have given it a special delegation.
It shall e_rcise over
the public administrations
all the powers of control and of superintendence
which are conferred upon it by law.
The law will
determine the other powers and duties of the council.
CHAPTER
OF

THE

INTERIOR

vn.

ADMINISTRATION.

ART. 76. The division of the territory into departments,
dissements,
districts and communes
shall be maintained.

arronTheir

present limits shall not be changed, except by law.
ART. 77- There shall be--i.
In each department
an administration composed of a prefect, a general council, and a council of
prefecture.
2. In each arrondissement,
a sub-prefect.
3- In each
district,
a district-council
; nevertheless,
only a single districtcouncil shall be established in any city which is divided into several
districts.
4. In each commune,
an administration,
composed
of a mayor, his assistants, and a municipal council.
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ART. 78. A law shall determine
the composition
and duties of
the general councils, the district councils, and the municipal councils, as well as, also, the manner of appointing
the mayom and their
assistants.
ART. 79" The general councils and the municipal councils shall
be elected by the direct vote of all citizens living in the department or district ; each district shall elect one member of the general council ; a special law shall regulate the forms of election in
ithe department
of the Seine, in the city of Paris, and in cities
containing
a population of more than twenty thousand souls.
ART. 8O. The general councils, the district councils,
and the
municipal councils may be dissolved by the president of the republic, with the advice of the council of state ; the law will fix the
period within which a new election shall be held.
CHAPTER
OF

TIlE

J"e/DICIARY

VIII.
POWER.

ART. 81. Justice shall be awarded, gratuitously,
in the name of
the French people.
The proceedings
shall be public, except in
cases where publicity may be detrimental
either to the public order
or public morals, in which case the court shall declare the same by
a formal judgment.
ART. 82. Trial by jury shall be continued in criminal cases.
ART. 83 . The decision upon all political offences, and upon all
offences committed by means of the press, appertains exclusively to
the jury.
The organic laws shah determine the tribunal and powers
in relation to offences and defamation
against private individuals.
ART. 84- The jury alone shall decide upon the question of
damages claimed on account of offences by the press.
ART. 85 . The justices of peace and their assistants, the judges of
the first instance and of appeal, the members of the court of cassation and of the court of accounts, shall be appointed by the president of the republic, according
to a system of candidateship
on
conditions which shall be regulated by the organic laws.
ART. 86. The magistrates shall be appointed by the president of
the republic.
ART. 87. The judges of the first instance and of appeal, the
members of the court of cassation and of the court of accounts
shall be appointed

for life.

They shall not be dismissed

or sus-
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pended, except after juctgment, nor retire with a pension, except
for causes and according to .proceedings appointed by law.
ART. 88. The councils of war and of revision of the armies by
6ca and land, the maritime tribunals, the tribunals of commerce,
the i_rud'lwmmes, and other special tribunals, shall retain their
present organization and their present functions, until the law shall
decide otherwise.
ART. 89- Conflicts of privileges and duties between the administrative and the judicial authority shall be regulated by a specia]_
tribunal, composed of members of the court of cassation and of
counsellors of state, to be appointed, every three years, in equal
number, by the respective bodies to which they belong. This
*ribunal shall be presided over by the minister of justice.
ART. 9° . Appeals for incompetence, or excess of power against
the decrees of the court of accounts, shall be carried before the
tribunal of conflictive jurisdiction.
ART. 9I. A high court of justice shall decide, without appeal,
demur, or recourse of annulment, in all accusations made by the
national assembly against the president of the republic or the
ministers.
It shall likewise, in the same way, try all cases of persons accused of crimes, attempts, or plots against the internal and
external safety of the state, which the assembly ma_ have sent before it. Except in the case provided for in article 68, it shall not
be tailed together unless by decree of the national assembly, which
shall also designate the city in which the court shall hold its sittings.
ART. 92. The high court shall be composed of five judges and
of thirty-six jurymen.
Every year, in the first fifteen days of the
month of November, the court of cassation shall appoint from
among its members, by secret ballot and an absolute majority, the
judges of the high court, the number to be five judges and two
supplementary judges. The five judges, who are thus called upon
to sit, will themselves setect their president.
The magistrates performing the functions of the public ministry shall be designated by
the president of the republic, and, in the event of the accusation
of the president or his ministers, by the national assembly. The
jury, to the number of thirty-six, and four supplementary jurymen,
shall be taken from among the members of the general councils of
the departments.
Representatives of the people shall not be competent to form part of these juries.
ART. 93- When a decree of the national assembly shall have
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ordered the formation
of the high court of justice, as also in the
cases provided for in the 68th article,
on the requisition
of the
president
or of one of the judges, the president
of the court of
appeal, and in default of that court, the president of the tribunal
of the first instance of the chief judiciary court of the department,
shall draw lots in public assembly for the name of a member of the
general council.
ART. 94. On the day appointed for the trial, if there are less than
sixty jurymen
present, the number shall be filled up by supplementary jurymen, drawn by lot by tl_e president of the high court
of justice, from among the names of the naembers of the general
council of the department
in which the court holds its sitting.
ART. 95" Those jurymen who shall not have given an adequate
excuse for absence, shall be condemned
to a fine of not less than
one thousand
francs, and not exceeding
ten thousand, and to be
deprived of their political rights during five years at the utmost.
ART. 96 . Both the accused and the public accuser shall have the
right to challenge, as in ordinary cases.
ART. 97. The verdict of the jury pronouncing
the accused guilty
cannot be rendered except by a majority of two-thirds.
ART. 98- In all cases regarding
the responsibility
of the ministers, the nat_onat assembly may, according
to the circumstances,
send the accused minister to be tried either before the high court
of justice or by the ordinary tribunals
for civil indemnities
(or
damages).
AI_T. 99- The national assembly and the president of the republic may, in all cases, transmit the examination
of the acts of any
functionary
(except of the president himself) to the council of state,
whose report shall be made public.
ART. Ioo. The president of the republic can only be brought to
trial before the high court of justice.
Except as is provided
for
by article 68, he cannot be tried unless upon accusation
brought
against him by the national assembly, and for crimes and misdemeanors, which shall be determiI_ed by law.
CHAPTER
OF

THE

PUBLIC

IX.
FORCES.

ART. Ior. The public force is instituted for the purpose of defending the state against enemies from without, and to insure,
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internally,
the maintenance
of order, and the execution of the laws.
It is composed of the national
guard and of the army by sea and
by land.
ART. IO2. Every Frenchman,
save in exceptions determined
by
the law, owes to his country his services in the army and in the
national guard.
The privilege of every citizen to free himself from
personal military service shall be regulated by the law of recruitment.
ART. Io 3. The organization
of the national guard, and the constitution of the army, shall be regulated by law.
ART. Io 4. The public force is essentially obedient.
No armed
force can deliberate.
ART. Io 5. The public force employed to maintain order in the
interior can only act upon the requisition
of the constituted
authorities, according to the regulations prescribed by the legislative
power.
ART. Io6. A law shall determine
those cases in which the state
of siege shall be declared, and shall regulate
mine the effects of such a measure.

the forms and deter-

A_T. xo 7. No foreign troops can be introduced
into the French
territory without the previous assent of the national assembly.
CHAPTER
SPECIAL

X.

REGULATIONS.

ART. Io8. The legion of honor is maintained ; its statutes shall
be revised, and made to accord with the constitution.
ART. Io 9. The territory of Algeria, and of the colonies, is declared to be French territory,
and shall be governed by their separate laws until a special law shall place them under the provisions
of the present constitution.
ART. IIo. The national assembly confides the trust of this present constitution,
and the rights it consecrates,
to the guardianship
and-patriotism
of every Frenchman.
CHAPTER
OF

ART.
national

THE

REVISION

OF THE

XI.
CONSTITUTION,

XII. Whenever, in the last year of a legislature, the
assembly shall have expressed the wish that the constitu-
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tion should be modified, in whole or in part, this revision shall be
entered upon in the following manner : The wish expressed by the
assembly shall not be converted
into a definitive resolution
until
after three successive deliberations
held upon the subject, at the
interval of one month between each deliberation,
and the measure
_hall only be carried by a vote of three-fourths
of the assembly.
The number of votes must be five hundred at the least.
The
assembly for revision shall only be appointed for three months.
It
shall only engage in the special revision for which it has been
assembled ; nevertheless,
in cases of emergency, it may provide for
legislative necessities.
CHAPTER

XII.

TRXr_S_TORY
ARRANG_r_NTS.
ARt. II2. The provisions of the codes, laws, and regulations,
now in force, and which are not in contradiction
with the present
constitution,
shall remain in force until otherwise provided by law.
ART. II 3. All the authorities
constituted
by the present laws
shall continue in the exercise of their present duties until the
promulgation
of the organic laws which relate to them.
ART. I14. The law of judiciary organization
will determine
the
particular mode for the appointment
and first composition
of the
new tribunals.
ART. 115. After the vote upon the constitution,
the constituent
national assembly shall proceed to draw up the organic laws, which
shall be determined
by a special law for that purpose.
ART. Xt6. The first election of a president of the republic shall
take place in conformity with the special law passed by the national
assembly on the 28th of October, 1848.

APPENDIX
THE

PRESENT

CONSTITUTION

XIV.
OF FRANCE.

WHEN I wrote the article Constitution
for the Encyclcpmdia
Americana,
which was before the French
revolution
of i83o , I
classed constitutions
under three general heads:
i. Those established by the sovereign power, real or so called.
These were subdivided into constitutions
established
by a sovereign people for
their own government,
as ours are ; and into such as are granted,
theoretically
at least, by the plenary power of an absolute monarch ;
such as the then existing French charter was, a fundamental
law
called by the French octroyed.
2. Constitutions
formed by contracts between nations and certain individuals whom they accept as
rulers on distinct conditions.
3. Constitutions
forming a compact
between a number of states.
The present constitution
of France
is not included in either of these classes.
Its genesis, as the reader
well knows, was that, first, an individual
acquired absolute power
by a conspiracy
or coup d'_tat, then caused the people to vote
whether they would grant him plenary power to prescribe a constitution ; he received the power by above seven millions of votes, and
issued the following document, copied from the constitution
which
Napoleon the First had prescribed at the beginning of this century.
If, then, the reader insists upon calling this a constitution--we
certainly do not call France at present a constitutional
country--we
may call it a constitution
per saltum, for it was in former times one
of the different ways of electing a pope, or the head of a great
society, such as the Templars, to elect one individual with the right
of appointing
the chief, and this was called electing per saltum, by
a leap.
I also divided constitutions
into cumulative
constitutions,
such as the constitution
of England,
or that of ancient Rome, and
into enacted (or written) constitutions,
such as ours are.
The
present constitution
of France can again be classed neither under
the one nor the other head.
It may, perhaps, be called decreed,
or by any name the reader prefers.
It is difficult to find an appro570
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priate name for a thing which is the result of a confused mixture of
ideas, of absolutism, popular sovereignty, violence, of breaking of
oaths and prescribing of others, of coup d'6tat, _nd ratification by
those whose work was destroyed by the soldiery, _nd by the idea
of the "incarnation"
of popular absolute power in one person.
Louis Napoleon has been called the incarnation of a great principle.
I do not pretend to find a philosophical name for this product.
Probably the whole constitution belongs to the " Napoleonic
ideas," of which we read so much at this moment ; or we may call
it in future an imperatorial or Caesarean constitution.
The following, then, is the present French Constitution, as it
appeared in the official paper, the Moniteur, of January 15, 1852,
preceded by the proclamation of Louis Napoleon.
LOUIS NAPOLEON,
PRESIDENT

OF

THE

REPUBLIC.

In the name of the Frenda Peojale."
FRENCI_MEN
! When, in my proclamation of the 2d of December,
I stated to you in all sincerity what were, according to my ideas,
the vital conditions of'government in France, I had not the pretension, so common in our days, of substituting a personal theory for
the experience of ages. On the contrary, I sought in the past what
were the best examples to follow, what men had given them, and
what benefit had resulted therefrom.
Having done so, I considered it only logical to prefer the precepts of genius to the specious doctrines of men of abstract ideas.
I took as model the political institutions which already, at the
beginning of the present century, in analogous circumstances,
strengthened society when tottering, and raised France to a high
degree of prosperity and grandeur.
I selected as model those institutions which, in place of disappearing at the first breath of popular agitations, were overturned
only by all Europe being coalesced against us.
In a word, I said to myself, since France has existed for the last
t The
tion

reader

was retained

to the hereditary

will find,
under
part of

on a subsequent
the empire,
the empire.

with

page,

that

the exceptiQn

the whole

of this

constitu-

of a few passages,

relating
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fifty years only in virtue of the administration,
military, judicial,
religious, and financial organization
of the consulate and the empire, why should we not adopt likewise the political institutions
of
that period ? P_tsthey were created by the same mind, they ought
to bear in themselves the same character of nationality and practical
utility.
In fact, as I stated in my proclamation,
our present society, it is
essential to declare, is nothing else than France regenerated
by the
revolution of '8 9 and organized by the emperor.
Nothing remains
of the old r6gime but great reminiscences
and great benefits.
But
all that was then organized was destroyed by the revolution,
and all
that has been organized since the revolution,
and which still exists,
was done by Napoleon.
We have no longer either provinces, or_ays d'_tat, or parliaments,
or intendants,
or farmers general, or feudal rights, or privileged
classes in exclusive possession of civil and military employments,
or different religious jurisdiction.
In so many things incompatible
with itself had the revolution
effected a radical reform, but without founding anything definitive.
The first consul alone re-established
the unity, the various ranks,
and the veritable principles of government.
They are still in vigor.
Thus, the administration
of France was intrusted to prefects, subprefects, and mayors, who substituted
unity for the commissions
of
the directory ; and, on the contrary, the decision of business given
to councils from the commune to the department.
Thus, the magistracy was strengthened
by the immovability
of the judges, by the
various ranks of the tribunals ; justice was rendered
more easy by
the delimitation
of attributions,
from the justice of peace to the
court of cassation.
All that is still existing.
In the same way our admirable
financial system, the bank of
France, the establishment
of budgets,
the court of accounts, the
organization
of police, and our military regulations,
date from the
same period.
For fifty years it is the code Napoleon which had regulated the
interests of citizens amongst themselves;
and it is still the concordat which regulates the relations
between the state and the
church.
In fine, the greatest part of the measures which concern the progress of manufactures, commerce, letters, sciences, and the arts, from
the regulations of the 'lth_tre Franqaise to those of the Instituteu
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from the institution of the_rud'hommes
to the creation of the legion
of honor--were
fixed by decrees of that time.
It may then be affirmed that the framework of our social edifice
is the work of the emperor, and that it has resisted his fall and
three revolutions.
Why, with the same origin, should
have the same chances of success ?

not the political

institutions

My conviction was long formed on the point, and it is on that
account that I submit to your judgment
the principal
bases of a
constitution,
borrowed
from that of the year 8. When approved
by you, they will become the foundation
of our political constitution.
Let us examine what the spirit of them is.
In our country, monarchical
as it has been for eight hundred
years, the central power has always gone on augmenting.
The
royalty destroyed
the great vassals;
the revolutions
themselves
swept away the obstacles which opposed the rapid and uniform
exercise of authority.
In this country of centralization,
public
opinion has unceasingly
attributed
to the head of the government
benefits as well as evils.
And so, to write at the head of a charter
that that chief is irresponsible,
is to be against the public feelingq
is to want to establish a fiction, which has three times vanished at
the noise of revolutions.
The present constitution,
on the contrary, declares that the chief
whom you have elected is responsible before you ; and that he has
always the right to appeal to your judgment,
in order that, in
solemn circumstances,
you may continue to him your confidence,
or withdraw it.
Being responsible,
his action ought to be free and unshackled.
Thence
the obligation
of his having
ministers who may be the
honored and puissant auxiliaries of his thought, but who no longer
form a responsible council, composed of mutually responsible members, a daily obstacle to the particular impulse of the head of the
state, the expression of a policy emanating from the chambers, and
by that very circumstance
exposed to frequent changes, which prevent all spirit of unity and all application
of a regular system.
Nevertheless,
the higher a man is placed the more independent
he is, and the greater confidence the people have placed in him the
more he has need of enlightened
and conscientious councils. Thence
the creation of a council of state, henceforward
a veritable council
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of the government, first wheel in our organization, a collection of
practical men, elaborating bills in special commissions, discussing
them with closed doors, without oratorical ostentation in general
assembly, and presenting them afterwards for acceptance to the
legislative body.
Thus, the government is free in its movements and enlightened
in what it does.
What is now to be the control exercised by the assemblies ?
A chamber, which takes the title of legislative body, votes the
laws and the taxes. It is elected by universal suffrage, without
scrutin de lisle. The people, selecting each candidate separately,
can more easily appreciate the merits of each.
The chamber is not to be any longer composed of more than
about 260 members.
That is a first guaranty of the calm of the
deliberations, for only too often the inconsistency and ardor of
passions have been seen to increase in assemblies in proportion to
their number.
The report of the sittings, which is intended to inform the nation of what is going on, is no longer, as formerly, delivered to the
party spirit of each journal ; an official publication, drawn up by
the care of the president of the chamber, will be alone permitted.
The legislative body discusses freely each law, and adopts or
rejects it. But it cannot introduce all of a sudden those amendments which often disarrange the whole economy of a system and
the ensemble of the original project.
Still more, it does not possess
that parliamentary initiative which was the source of such grave
abuses, and which allowed each deputy to substitute ]fimself at every
turn for the government, by presenting projects the least carefully
studied and inquired into.
The chamber being no longer in presence of the ministers, and
the various bills being supported by speakers belonging to the
council of state, time is not lost in vain interpellations and passionate debates, the only object of which was to overturn the ministers, in order to place others in their stead.
Thus, then, the deliberations of the legislative body will be independent, but the causes of sterile agitations will have been suppressed, and proper time and deliberation given to each modification
of the law. The representatives of the nation will, in t'act, maturely perform their serious functions.
Another assembly takes the name of senate. It will be com-
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posed _f the elements which, throughout the whole country, create
legitimate influences--an
illustrious name, fortune, talent, and services rendered.
The senate is no longer, like the chamber of peers, the pale reflection of the chamber of deputies, repeating, at some days' interval, the same discussion in another tone.
It is the depository
of
the fundamental
compact, and of the liberties compatible
with the
constitution
; and it is only with respect to the grand principles on
which our society is based that it examines all the laws, and proposes new ones to the executive power.
It intervenes, whether to
resolve every grave difficulty which might arise during the absence
of the legislative body, or to explain the text o_"the constitution,
or to insure what is necessary for its being acted on.
It has the
right to annul every arbitrary and illegal act, and, thus enjoying
that consideration
which belongs to a body exclusively occupied
with the examination
of great interests, or the application
of grand
principles,
it occupies in the state the independent,
salutary and
conservative
position of the ancient parliaments.
The senate will not be, like the chamber of peers, transformed
into a court of justice ; it will preserve its character of supreme
moderator ; for disfavor always reaches political bodies, when the
sanctuary of the legislators
become a criminal tribunal.
The impartiality
of the judge is often called in doubt, and he loses a
portion of his prestige in public opinion, which sometimes goes
the length of accusing
him of being the instrument
of passion
or of hatred.
A high court of justice, chosen from amongst the higher magistrates, having for jurymen members of the councils-general
throughout all France, will alone decide in cases of attentats against the
head of the state and public safety.
The emperor used to say to the council of state : "A constitution is the work of time ; and too large a margin cannot be left to
ameliorations."
Consequently,
the present constitution
has fixed
only what it was impossible to leave uncertain.
It has not inclosed
within an impassable circle the destinies of a great people ; it has
left to change a margin sufficiently wide to allow, in great crises,
other means of safety to be employed than the disastrous expedient
of revolutions.
The senate can, in concert with the government, modify all that
is not fundamental
in the constitution
; but as to the modifications

576

ON CIVIL LIBER TY

effected in its primary bases, sanctioned by your suffrages, they
cannot become definitive until after they have received your ratification.
Thus the people remains always master of its destiny, as nothing
fundamental can be effected independently of its will.
Such are the ideas and principles which you have authorized me
to carry into application.
May the constitution confer on our
country calm and prosperous days ! May it prevent the return of
those intestine struggles, in which the victory, however legitimate
it may be, is always dearly purchased I May the sanction, which
you have bestowed on my efforts, receive the benediction of heaven l
In that case, peace will be insured at home and abroad, my prayers
will be granted, and my mission accomplished !
LOUIS NAPOLEON BONAPARTE.
PALACE

OF THE

TUILERIES,

January

I4,

1852.

Constitution made in virtue of the :owers delegated by the French
PeaiOle to Zouis 2Va_oleon agona:arte by the vote of the 2oth and
2Ist of December, J85x.
The president of the republic-Considering that the French people has been called on to pronounce its opinion on the following resolution :
The people wish for the maintenance of the authority of Louis
Napoleon Bonaparte, and give him the powers necessary to make a
constitution, according to the bases laid down in his proclamation
of the 2d December.
Considering that the bases proposed to the acceptance of the
people were :
I. A responsible chief appointed for ten years.
2. Ministers dependent on the executive power alone.
3. A council of state, formed of the most distinguished men, to
prepare the laws and support the discussion of them before tl_e
legislative body.
4- A legislative body, to discuss and vote the laws, elected by universal suffrage, without scruEn de Kste, which falsifies the election.

AN1)

SELl-GO

VERNWIENT.

577

5. A second assembly, formed of the most illustrious men of the
country, as an equipoising
power (2ouvoir2_onaZera/eur,)guardian
of the fundamental
compact and of public liberties.
Considering
that the people have replied affirmatively by seven
million five hundred thousand votes,
Promulgates
the constitution,
the tenor of which is as follows:
CHAPTER
APT. I. The constitution
great principles proclaimed
public right of Frenchmen.

I.

admits, confirms, and guarantees
the
in 1789, and which are the bases of the

CHAPTER

II.

FOR_SOF TK_ GOVEXNMENT
OF T_E R_Pum.m.
ART. 2. The government
of the French Republic is confided for
ten years to Prince Louis Napoleon Bonaparte,
the actual president
of the republic.
.ART. 3. The president of the republic governs by means of ministers, of the council of state, of the senate, and of the legislative
body.
ART. 4. The legislative
power is exercised collectively
by the
president of the republic, the senate, and the legislative body.
CHAPTER

In.

oF T_E PReSiDENTOF TH_ R_r_UC.
ART. 5" The president of the repubhc is responsible to the French
people, to whom he has always the right to make an appeal.
ART. 6. The president of the republic is the chief of the state;
he commands the land and sea forces, declares war, makes treaties
of peace, alliance,
and commerce,
appoints to all employs, and
makes the regulations
and decrees necessary for the execution of
the laws.
ART. 7" Justice is rendered in his name.
ART. 8. He alone has the initiative of laws.
ART. 9" He has the right of granting pardon.
ART. Io. He sanctions and promulgates
the laws and the senatus
consultum.
ART. XI. He presents every year to the senate, and to the legislative body, by a message, the state of the affairs of the republic.
37
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ART. I2. He has the right to declare the state of siege in one
or several departments,
on condition of referring it to the senate
within the shortest possible delay.
The consequences
of the state
of siege are regulated by law.
ART. 13. The ministers depend only on the chief of the state
mthey are only responsible
for the acts of the government
as
far as they are individually
concerned
in them ; there is no joint
responsibility
among them, and they can only be impeached
by
the senate.
ART. I4. The ministers, the members of the senate, of the legislative body, and of the council of state, the officers of the land and
sea forces, the magistrates
and public functionaries,
take the following oath : I swear obedience to the constitution andjCdelity to the
_resident.
ART. 15" A senatus-consultum
fixes the sum allowed annually to
the president of the republic during the whole continuance
of his
functions.
ART. x6. If the president of the republic dies before
tion of his term of office, the senate is to convoke the
order to proceed to a fresh election.
ART. I7. The chief of the state has the right, by a
deposited in the archives of the senate, to point out to
the names of the citizens whom he recommends
to the

the expiranation, in
secret act
the people
interest of

France to the confidence of the people and to their suffrages.
ART. 18. Until the election of the new president of the republic,
the president
of the senate governs with the co-operation
of the
ministers
in functions,
who form themselves into a council of
government,
and deliberate by a majority of votes.
CHAPTER
OF

THE

SENATE.

ART. 19. The number of senators
fixed for the first year at 80.
ART. 30. The
admirals;
2, of
think proper to
ART. 2 I. The
ART. 42. The
the president

IV.

shall not exceed

i5o ; it is

senate is composed : I, of cardinals, marshals, and
citizens whom the president
of the republic may
raise to the dignity of senators.
senators are appointed
for life.
functions of senator are gratuitous ; nevertheless,

of the republic

may grant

to senators,

on account

of
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services iendered,
or of their position with regard to fortune, a
personal donation, which cannot exceed 30,000 francs per annum.
ART. 23 . The president and the vice-presidents
of the senate are
named by the president of the republic, and chosen from among
the senators.
They are appointed for one year.
The salary of the
president of the senate is fixed by a decree.
ART. 24. The president of the republic convokes and prorogues
the senate.
He fixes the duration of its sessions by a decree.
The
sittings of the senate are not public.
ART. 25 . The senate is the guardian of the fundamental
compact
and of public liberties.
No law can be promulgated without being
submitted to it.
ART. 26. The senate may oppose the promulgation:
x. Of laws which may be contrary to, or be an attack on, the
constitution,
on religion, on morals, on freedom of worship, on individual liberty, on the equality of citizens in the eye of the law, on
the inviolability
of property, and on the principle of the immovability of the magistracy.
2. Of tl_ose which may comprise the defence of the territory.
ART. 27. The senate regulates by a senatus-consultum
:
x. The constitution
of the colonies and of Algeria.
2. All that has not been provided for by the constitution,
and
which is necessary for its march.
3. The sense of the articles of the constitution
which give rise
_o different interpretations.
ART. 28. These senatus-consulta
will be submitted
to the sanc.ion of the president of the republic, and promulgated
by him.
* ART. 29. The senate maintains
or annuls all the acts which are
referred to it as unconstitutional
by the government,
or denounced
for the same cause by the petitions of citizens.
ART. 3 o. The senate may, in a report addressed to the president
of the republic, lay down the bases of bills of great national interest.
ART. 3 I. It may also propose modifications
in the constitution.
If the proposition
is adopted by the executive power, it must be
stated by a senatus-consultum.
ART. 32. Nevertheless,
all modifications
in the fundamental
basis
of the constitution,
such as they were laid down in the proclamation of the 2d December,
and adopted by the French people, shall
be submitted to universal suffrage.
ART. 33. In case of the dissolution

of the legislative

body,

and

i
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until a new convocation,
the senate, on the proposition of the president of the republic, shall provide by measures of urgency for all
that is necessary for the progress of the government.
CHAPTER
OF

ART. 34. The election
lation.

THE

LEGISLATIVE

V.
BODY.

has for its basis the number

of the popu-

ART. 35. There shall be one deputy to the legislative
every 35,ooo electors.
ART. 36 . The deputies are to be elected by universal
without set, tin de liste.
AI_T.
ART.
ART.
ART.
examine

body

for

suffrage,

37. They will not receive any payment.
38. They are named for six years.
39. The legislative body discusses and votes bills and taxes.
40. Any amendment
adopted by the committee charged to
a bill shall be sent back without discussion to the council

of state by the president of the legislative body.
If the amendment
is not adopted by the council of state, it cannot be submitted to the
discussion of the legislative body.
ART. 4 x. The ordinary sessions of the legislative body last three
months ; its sittings are public ; but, at the demand of five members, it may form itself into a secret committee.
ART. 4 2 . The report of the sittings of the legislative body by
the journals, or by any other means of publication,
shall only consist in the reproduction
of the minutes of the sitting, drawn up at
its conclusion
under the direction of the president of the legislative
body.
ART. 43. The president
and vice-presidents
of the legislative
body are named by the president of the republic
for one year;
they are to be chosen from among the deputies.
The salary of the
president of the legislative body will be fixed by a decree.
ART_ 44. The ministers cannot be members of the legislative
body.
ART. 45. The right of petition can only be exercised as regards
the senate.
No petition can be addressed to the legislative body.
ART. 46. The president of the republic convokes, adjourns, prorogues, and dissolves the legislative body.
In the event of its being
dissolved, the president of the republic must convoke a new one
within a delay of six months.
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OF

THE

COUNCIL

_St

VI.
OF

STATE.

ART. 47. The number of councillors of state in ordinary service
is from forty to fifty.
ART. 48. The councillors of state are named by the president of
tLaerepublic, and may be dismissed by him.
ART. 49- The council of state is presided over by the president
of the republic, and in his absence by the person whom he appoints
as vice-president
of the council of state.
ART. 50. The council of state is charged, under the direction of
the president of the republi&, to draw up bills and the regulations
of public administration,
and to solve the difficulties which may
arise in administrative
matters.
ART. 51. It supports, in the name of the government,
the discussion of bills before the senate and legislative body.
The councillors of state charged to speak in the name of the government
are
to be named by the president of the republic.
ART. 52. The salary of each councillor of state is 25,ooo francs.
ART. 53. The ministers have rank, sitting, and deliberative votes
in the council of state.
CHAPTER VII.
OF

THE

HIGH

COURT

OF

JUSTICE.

ART. 54" A high court of justice shall try, without appeal, or
without recourse to cassation, all persons who may be sent before
it charged with crime, attentats, or conspiracies
against the president of the republic, and against the internal and external safety
of the state.
It can only be formed in virtue of a decree of the
president of the republic.
ART. 55. A senatus-consultum
will determine
the organization
of this high court.
CHAPTER VIII.
GENERAL

AND

TRA.NSITORY

CLAUSES.

ART. 56. The provisions
of the codes, laws and regulations,
which are not contrary to the present constitution,
remain in vigor
until they shall have been legally revoked.
ART. 57. The municipal
organization
shall be determined
by
law. The mayors shall be named by the executive power, and may
be chosen from those not belonging to the municipal council.
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ART. 58. The present constitution
will be in vigor from the day
on which the great bodies of the state shall have been constituted.
The decrees issued by the president of the republic, from the 2d
December up to that period, shall have the force of law.
Given at the Palace
x852.

of the Tuileries,

this i4th day of January,
LOUIS

Sealed

NAPOLEON.

with the great seal.

The reader must remember that all the decrees, which were issued
after the coup d'dtat, and before its "ratification"
by the people,
, were considered as ratified likewise ; for instance, the still existing
law by which the government
transports members of secret political
societies, without trial, and by authority of which many other persons deemed dangerous were transported
to Cayenne.
The same
is to be said of the stringent
qaw of the press according to which
every paper exists at the will of the government,
with regulations
which may become utterly ruinous for the editor and publisher.
The minute regulations of the coats and trowsers of the senators
and members of the legislative
corps need not probably be mentioned here as organic laws; but on March 22d, i852 , appeared
the following important decree:
Louis _Ara_oleon, President

of the ffrench

Republic :

Considering
article 4 of the constitution,
and seeing that at the
moment when the senate and legislative body are about to enter on
their first session, it is important
to regulate their relations with
the president
of the republic and the council of state, and to
establish, according to the constitution,
the organic conditions of
their works, decrees :

TI/FII_D

DIVISION.--OF

THE
CHAPTER

MEETING

OF

THE

LEGISLATIVE

BUREAUS,

AND

ART. 41 • The legislative
the decree of convocation.
ART. 42. At the opening

BODY,

LEGISLATIVE
I.

FORMATION

VERIFICATION

BODY.

OF

AND
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ORGANIZATION
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legislative body, assisted by the four youngest members present,
who will fill the functions of secretaries
during the session, will
proceed to form the assembly into seven bureaus, drawn by lot.
ART. 43. These seven bureaus, named for the whole of the session, will each be presided over by the oldest member, the youngest
performing
the office of secretary.
ART. 44. They will immediately
proceed
to the examination
of the minutes of the election of the members distributed
by the
president
of the legislative
body, appointing
one or several of
their members to bring up a report thereof in a public sitting.
ART. 45. The assembly examines these reports : if the election
be declared valid, the member when present immediately takes the
oath prescribed by article 14 of the constitution ; if absent, at his
first appearance,
after which the president of the legislative body
pronounces
his admission, and the deputy who has not taken the
oath within fifteen days of his election is considered
as dismissed.
In case of absence the oath may be taken by writing, and in this
case must be addressed by the deputy to the president of the legislative body, within the delay above mentioned.
ART. 46. After the verification of the returns, and without waiting for the decision on contested or adjourned elections, the president of the legislative body shall make known to the president of
the republic that the legislative body is constituted.
CHAPTER
PRESENTATION_

DISCUSSION_

II.
AND

VOTE

OF

BILL_.

ART. 47. Billspresentedby the presidentof the republicare to
be presentedand read to thelegislative
body by councillors
ofstate
appointed
for that purpose, or transmitted,
by order of the president of the republic, by the minister of state to the president of
the legislative
body, who causes them to be read at the public
sitting.
These bills will be printed, distributed, and placed on the
order of the day of the bureaus, which will discuss them and name
by ballot, and by a simple majority, a committee of seven members
to report on them.
ART. 48. Any amendment
arising from the initiative of one or
more members, must be handed to the president, and be by him transmitted to the committee.
No amendment can, however, be received
after the report

shall have been presented

at the public

sitting.
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A_T. 49. The authors of
heard before the committee.

the amendment

have

a right

to be

ART. 5o. If the amendment
is adopted
by the committee,
it
transmits the tenor of it to the president of the legislative
body,
who sends it to the council of state, and the report of the committee is suspended unti.1 the council of state has pronounced
its
opiniQn on it.
ART. 5 I. If the opinion of the c_uncil of state, transmitted
to
the committee through the president of the legislative body, is favorable, or a new wording proposed by the council of state be adopted
by the committee,
the text of the bill to be discussed in public
sitting shall be modified conformably
to the new wording adopted.
If the opinion, on the contrary, is unfavorable, or if the new wording
proposed by the council of state is not adol_ted by the committee,
the amendment
will be considered as not having been offered.
ART. 52. The report of the committee on the bill examined by
it shall be read in a public sitting, and printed and distributed at
least twenty-four hours before the discussion.
AI_T. 53. At the sitting fixed by the order of the day, the discussion shall open on the ensemble of the bill, and afterwards on
the different articles or chapters, if it be a law on finance.
There
is never any occasion to deliberate
on the question of deciding
if
• the discussion of the articles is to be passed to, as they are successi'vely put to the vote by the president.
The vote takes place by
assis eE lev4 and if the result is doubtful, a ballot is proceeded
to.
ART. 54. If any article is rejected, it is sent back to the committee for examination.
Each deputy then, in the form specified
in articles 48 and 49 of the present decree, presents such amendments as he pleases.
Should the committee be of opinion that a
new proposition
ought to be made, it transmits the tenor of it to
the president of the legislative body, who forwards it to the council of state.
The matter is then proceeded on in conformity with
articles 51 , 52 , and 53 of the present decree, and the public vote
which then takes place is definitive.
ART. 55- After the vote on the articles, a public vote on the
ensemble of the bill takes place by the absolute majority.
The
presence of the majority of the deputies is necessary to make the
vote valid.
Should less than tt_at number be present,
the vote
must be recommenced.
Bills of local interest are voted by assis et
lfv4

unles_ the ballot be called for by ten members

at least.
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ART. 56 . The legislative body assigns no reasons for its decisions,
which are expressed in the following form : "The legislative body
has adopted ;" or "The legislative body has not adopted."
ART. 57" The minute of the bill adopted by the legislative body
is signed by the presidents
and secretaries, an'd deposited
in the
archives.
A copy of the same, similarly signed, is transmitted
to
the president of the republic.
III.

CHAPTER
MESSAGES

AND

PROCLAMATIONS
THE

ADDRESSED

PRESIDENT

OF

THE

TO

THE

LEGISLATIVE

BODY

BY

REPUBLIC.

ART. 58. These are brought up and read in open sitting by the
ministers or councillors
of state named for that purpose.
These
messages or proclamations
cannot be discussed or voted upon unless
they contain a proposition
to that effect.
ART. 59" The proclamations
of the president
of the republic,
adjourning,
proroguing,
or dmsolving the legislative body, are to
be read in public sitting, all other business being suspended, and
the members are immediately
afterwards to separate.
ART. 60. The president
of the legislative
body announces
the
opening and closing of each sitting.
At the end of each sitting,
after having consulted the members, he names the hour of sitting
for the following day, and the order of the day, which are posted
up in the assembly.
This order of the day is immediately
for,
warded to the minister of state, the president of the legislative
body being responsible for all notices and communications
being
duly forwarded to him.
ART. 61. No member can speak without having asked and obtained leave of the president, and then only from his place.
ART. 62. The members of the council of state appointed
in the
name of the government
to support the discussion of the laws are
not subject to the formality of speaking in their turn, but whenever
they require it.
ART. 53. The member called to order for having interrupted
cannot be allowed to speak.
If the speaker wanders from the
question, the president
may call him back to it. The president
cannot allow any one to speak on the call to the question.
If the
speaker twice called to the question in the same speech shall continue to wander from it, the president
consults the assembly to
ascertain whether the right of speaking shall not be interdicted
to
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the speaker" for the rest of the sitting on the same question. The
decision takes place by assis et/ev_ without debate.
ART. 6 4 . The president alone calls to order the speaker who
may interrupt it. The right to speak is accorded to him who, on
being called to order, submits and demands to justify himself; he
alone obtains the right to speak. When a speaker has been twice
called to order in' the same speech, the president, after having
allowed him to speak to justify himself, if he demands it, consults
the assembly to know if the right of speaking shall not be interdicted to the speaker for the rest of the sitting on the same question. The decision is taken by assis et Iev_ without debate.
ART. 65 . All personalities and all signs of approbation or disapprobation are interdicted.
ART. 66. If a member of the legislative body disturbs order,
he is called to order by name by the president ; if he persists, the
president orders the call to order to be inscribed in the minutes.
In case of resistance, the assembly, on the proposition of the president, pronounces, without debate, exclusion from the house for a
period which cannot exceed five days. The placarding of this decision in the department in which the member whom it concerns
was elected may be ordered.
APT. 6 7 . If the assembly becomes tumultuous, and if the president cannot calm it, he puts on his hat. If the disorder continues,
he announces that he will'suspend
the sitting. If calm be not
then re-established, he suspends the sitting during an hour, during
which the deputies assemble in their respective bureaus. On the
expiration of the hour the sitting is resumed ; but, if the tumult
recommences, the president breaks up the sitting and postpones it
to the next day.
ART. 68. The demands for the order of the day, for priority, and
for an appeal to the standing orders, have the preference over the
principal question, and suspend the discussion of it. Orders of
the day are never motiv¢s. The previous question--that is to say,
that there is no ground for deliberationJis
put to the vote before
the principal question. It cannot be demanded on propositions
made by the president of the republic.
ART. 69 . The demands for secret sittings, authorized by article
I4 of the constitution, are signed by the members who make them,
and placed in the hands of the president, who reads them, causes
them to be executed, and mentioned in the minutes.
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ART. 7o. When the authorization
required by article i i of the
law of tile 2d February,
x852 , shall be demanded,
the president
shall only indicate the object of the demand, and immediately
refer it to the bureaus, which shall nominate a committee to examine
whether there be grounds for authorizing
a prosecution.
CHAPTER

IV.

MINUTES.

ART. 71. The drawing up of the minutes of the sittings is placed
under the high direction of the president of the legislative body,
and confided
to special clerks nominated
by him, and liable to
dismissal by him. The minutes contain the names of the members
who have spoken, and the r_sum_ of their opinions.
ART. 72 . The minutes are signed by the president, read by one
of the secretaries at the following sitting, and copied on two registers, signed also by the president.
_RT. 73. The president
of the legislative
body regulates,
by
special order, the mode of communicating
the minutes to the newspapers, in conformity with article 42 of the constitution.
ART. 74. Any member may, after having obtained
the authorization of the assembly, cause to be printed and distributed,
at his
own cost, the speech he may have delivered.
An unauthorized
printing and distribution
shall be punished by a fine of from 5oof.
to 5ooof. against the printers, and of from 5f. to 5oof. against the
distributors.
We read in the Constitutionnel
: "It is, as already stated, at the
Tuileries, in the Salle des Mar6chaux, that the sitting of the senate
and legislative body on the 29th will be held.
The prince-president, surrounded
by his aides-de-camp,
his orderly officers, his
ministers, and the council of state, will be placed on a raised platform ; opposite the president
of the republic will be, on one side
the senate, and on the other the legislative
body.
The princepresident
will deliver a speech.
A form of an oath will then be
read, and each member of the senate and of the legislative
body,
on his name being called over, will pronounce
from his place the
words.]'e le jure ! The clergy, the magistracy_ and the diplomatic
body will be represented
at this solemnity.
A small number of
places will be reserved in an upper gallery for persons receiving
invitations."

APPENDIX

XV.

REPORT OF THE FRENCH SENATORIAL COMMITTEE ON THE
PETITIONS TO CHANGE THE REPUBLIC INTO AN EMPIRE,
IN NOVEMBER,
i852, • AND THE SENATUS-CONSULTUM
ADOPTED
IN CONFORMITY
WITH IT.
LES S_:NATEURS: France,
attentive and excited, now
from you a great political act--to
put an end to her
and to secure her future.

]V_ESSIEURS

demands
anxieties

But this act, however serious it may be, does not meet with any
of those capital difficulties which hold in suspense the wisdom of
legislators.
You know the wishes expressed by the" councils general, the councils of arrondissement,
and the addresses of the communes of France : wishes for stability in the government
of Louis
Napoleon, and for return to a political form which has struck the
world by the majesty of its power and by the wisdom of its laws.
You have heard that immense petition of a whole people rushing
on the steps of its liberator,
and those enthusiastic
cries, which
we may almost call a pldbiscite by anticipation,
proceeding
from
the heaTts of thousands
of agriculturists
and workmen, manufacturers and tradesmen.
Such manifestations
simplify the task of
statesmen.
There are circumstances
in which fatal necessities prevent the firmest legislator from acting in accordance
with public
opinion
and with his own reason ; there
are others where he
requires a long consideration
in order to solve questions on which
the country has not sufficiently decided.
You, gentlemen, are not
• This report was read by Mr. Troplong, chairman of the committee. It Is
universally ascribed to him, and Mr. Troplong is now president of the senate.
Whether this remarkable paper be considered as a pohtical creed or confiteor, o_
as a piece of attempted logic to connect certain occurrences and account for surprising turns, or as a high state paper of singular shallowness--in whatever light
it may be viewed, it will be allowed on all hands that it fully deserves preServation.
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exposed either to this constraint
or to this embarrassment.
The
national will presses and supplicates
you, and your exalted experience tells you that in yielding to her entreaties
you will contribute to replace France in the paths which are suitable to her
interests, to her grandeur,
and to the imperious
necessities of her
situation.
All this is in fact explained by the events which take
place before you.
After great political agitations,
it always happens that nations
throw themselves with joy into the arms of the strong man whom
Providence
sends to them.
It was the fatigue of civil wars which
made a monarch of the conqueror of Actium ; it was the horror
of revolutionary
excesses, as much as the glory of Marengo, which
raised the imperial throne.
In the midst of the recent dangers of
the country,
this strong man showed himself, on the ioth of
December,
I848, and on the _d of December,
i851, and France
confided to him her standard, which was ready to perish.
If she
has declared her will to confide it to him forever in this memorable
journey, which was only one suite of triumphs, it is because, by his
courage and by his prudence, the man has shown himself equal to
the task ; it is because, when a nation feels herself tormented
by
the agitations of a stormy government,
a necessary reaction leads
it towards him who can best secure order, stability and repose.
Louis Napoleon,
therefore,
is in this wonderful situation,
that
he alone holds in his hands these inestimable
gifts.
He has in the
eyes of France, his immense services, the magic of his popularity,
the souvenirs of his race, the imperishable
remembrance
of order,
of organization,
and of heroism,
which make the hearts* of all
Frenchmen
beat.
He again revives in the eyes of Europe the
greatest name of modern days, no more for the military triumphs
for which his history is so rich, but for chaining down the political
and social tempests, for endowing
France with the conquests of
peace, and for strengthening
and fertilizing
the good relations of
states.
Both at home and abroad it is to him that is attached a
vast future of pacific labor and of civilization.
That future must
not be delivered
to the chance of events and to the surprise of
factions.
That is why France demands the monarchy of the emperor ; that
is to say, order in revolution,
and rule in democracy.
She wished
it on the ioth December,
when the artifices of an inimical constitution prevented
the people from expressing their opinion.
She
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wished it again on December 2o, when the moderation
of a noble
character
prevented
its being demanded.
But now the public
sentiment overflows like a torrent;
there are moments when enthusiasm has also the right of solving questions.
For some time
past visible signs announced
what must be the mission of Loui,.
Napoleon, and the foreseeing reason of statesmen put itself in accordance with the popular instinct in order to fix the character of
it. After the bitter sarcasm which put the heir to a crown at the
head of the republic, it was evident that France, still democratic
from her habits, never ceased to be monarchical
in her instincts,
and that she wished for the re-establishment
of the monarchy
in
the person of the prince who revealed himself to her as the conciliator of two ages and of two minds, the line of union of the
government
and of the people, the monarchical
symbol of organized democracy.
At the end of the last century, the preponderance
of the democratic element gave rise to a belief in speculative
or ardent minds
that France ought to mark the new era into which she had entered
by a divorce between her government
and the monarchical
form.
The republic was borrowed
from the souvenirs of antiquity.
But
in France
political
imitations
seldom succeed.
Our country,
although
taxed with frivolity, is invincibly
attached
to certain
national
ideas and to certain traditional
habits, by which it preserves the originality of which it is proud.
The republic could
not acclimatize
itself on the French soil.
It perished
from its
own excesses, and it only went into those excesses because it was
not in'the instincts of the nation.
It was but an interval, brilliant
abroad, and terrible at home, between two monarchLes.
At that period, glory had raised to power one of those men who
found dynasties
and who traverse ages.
It is on that new stem
that France saw flourish a monarchy suitable to modern times, and
which yielded to no other in its grandeur and in its power.
Was
it not a great lesson to see a similar fortune reserved, fifty years
after, for a second trial of the republican
form ? Is it not a striking
example of the perseverance
of the French mind in things which
are like the substance of her political life ? Is not the proof complete and decisive ?
It will be the more so, as the imperial monarchy
has all the
advantages
of the republic without its dangers.
The other monarchical
r_gimes
(the illustrious
services of which we will not
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:tepreciate) have been accused of having placed the throne too far
from the people, and the republic, boasting of its popular origin,
skilfully entrenched itself against them in the masses, who believed
themselves to be forgotten and overlooked.
But the empire,
stronger than the republic on democratic grounds, removes that
objection. It was the government the most energetically supported
and the most deeply regretted by the people. It is the people
who have again found it in their memory to oppose it to the
dreams of ideologists and to the attempts of perturbators.
On
the one hand, it is the only one which can glorify itself in the
right recognized by the old monarchy, "that it is to the French
nation that it belongs to choose its king;" on the other, it is the
only one which has not had quarrels to settle with the people.
When it disappeared in I8r4, it was not by a struggle of the
nation against its government.
The chances of an unequal
foreign war brought about that violent divorce. But the people
have never ceased to see in the empire its emanation and its work ;
and they placed it in their affections far above the republic--an
anonymous and tumultuous government, which they remember
much more by the violence of its proconsuls than by the victories
which were the price of French valor.
That is why the Napoleonic monarchy absorbed the republic a
first time, and must absorb it a second time. The republic is virtually in the empire, on account of the contract-like character of
the institution, and of the communication and express delegation
of power by the people. But the empire is superior to the republic,
because it ,is also the monarchy; that is to say, the government of
all confided to the moderating action of one, with hereditary succession as a condition, and stability as its consequence.
Monarchy
has the excellent quality of yielding admirably to all the progress
of civilization : by turns feudal, absolutist, and mixed ; always old
and always modern, it only remains to it to reopen the era of its
democratic transformation, which was inaugurated by the emperor.
That is what France now wishes ; it is what is asked of you by a
country fatigued with utopian ideas, incredulous with respect to
political abstractions, and whose genius, a union of sound sense and
poesy, is so constituted that it only believes in power under the
figure of a hero or a prince.
Even if the love of Frenchmen for monarchy be only a prejudice, it must be respected ; a people can only be governed in
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accordance
with its ideas.
But it must in particular be respected,
be_ause it is inspired by the most essential wants and the most
legitimate interests of the country.
France is a great state which wishes to preserve at home and
abroad the force which a vast territory and thirty-five millions of
inhabitants
give.
She is both agricultural
and commercial.
Notwithstanding
the fertility of her soil, she would be poor if manufactures were not to add immense personal to real capital, and if
the tastes for pohte enjoyments
and moderate
luxury did not give
to labor an aliment always new.
But labor, in order to arrive at
the result of its enterprises,
should be seconded
by so many advances of funds, and such a persevering
continuance
of efforts, that
all success would escape it if it were interrupted or troubled by the
storms of disquieting
and subversive policy.
It demands, therefore, stability of institutions,
as the source of confidence and the
mother of credit.
All these conditions
of
archy procures to France;
them.

a regular and prosperous life the monany other form can only compromise

Monarchy is the government
of great states, to which institutions made for duration are marvellously suitable, as the most solid
foundations
are required for a vast edifice.
The republic, on the
contrary,
is only the government
of small states, if we except the
United States of America,
which, by their geographical
position,
form an exception to all rules, which, besides, are only a federation;
a republic has never been able to establish itself except in
small nations, in which the embarrassments
of that difficult and
complicated
form of government
are corrected by the small extent
of territory and population.
Ancient Rome, so far from contradicting
this rule, fully confirms
it. The repub]ic was only in the city and for the city.
Beyond it
there were only avaricious masters and oppressed subjects,
If ever
France can be said to have had a sort of neighborhood
with the
republic, it was in the middle ages, when the republican spirit, extinguished from the time of the Cmsars, had become awakened in
a part of Europe ; when France was only a chess-board of almost
independent
provinces ; and when the feudal principalities
were in
all parts menaced by the communal
movement.
But since that
movement all the interior action of France has removed her from
the republican

form.

She,

in particular,

separated

from it, when
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she gave herself a united territory and thirty-five millions of
itants living under the same laws, in the same country, and
by an infinite chain of dependent
interests, which the same
ment of circulation
causes to terminate
in a sole centre.
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people is not to be shaken, as were the citizens of a single city,
even if called Athens or Rome.
A country which lives by its
labor, and not by the labor of slaves and presents from the state,
cannot be occupied with speeches of the forum, with the permanent
agitation
of comitia, with the anxieties of polities always in ebullition.
This fever, to which democratic republics give the name of
political
life, cannot with impunity be communicated
to a nation
whose splendor particularly
consists in the pacific development
of
its wealth,, and in the regular and intelligent
activity of its private
interests.
Our fathers learned these truths in the rude school of public and
private misfortunes.
They compose all the interior policy of the
commencement
of this century.*
Why should incorrigible
innovators have in these latter times inflicted the too palpable demonstration of them upon us?
We have seen altars raised to instability
and to periodical
convulsions--the
two plagues of the social body ;
we have seen laws made to reduce to solemn precepts the febrile
and terrible crisis which may ruin a people;
we have seen the
vessel of the state launched
on an unknown
sea, without a fixed
point to guide itself by, without an anchor to cast out, and no one
can say what would have become of the future of France,
if
Providence,
watching
over her, had not raised up the man of
intrepid heart who extended his hand to her.
France, with full knowledge
of what she is doing, intends to
return to her natural state _ she longs to find again her real position and to resume her equilibrium.
The French people, in its
admirable
common sense, is not so infatuated
with its superior
qualities that it is not aware of its weak points. It feels itself variable
in its impressions, prompt to be worked on, and easy to be led
away.
And because it distrusts the rapidity of a first movement, it
seeks a fixed point in its institutions,
and desires to be retained on
a stable and solid basis.
The French democracy
has sometimes
been compared
to that of Athens.
We have no objection
to the
,m

* See the speeches delivered in the Tribunal on the return to monarchy in
1So4.
38
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comparison as far as politeness and elegance of mind are concerned,
but we in all other respects utterly disclaim the similitude.
The
Greek democracies
were nothing but a perpetual
flux and reflux,
never accepting the corrective of their levity.
They were, besides,
idle and grasping, living on the civic oboli and distributions
of
food.
On the other hand, the French democracy,
of a more masculine and more haughty character, does not look to the state for
the care of its well-being;
it depends on its own efforts for support,
and most joyfully submits to the eternal law of God--daily
labor.
Its speculations
comprise the whole world ; it cultivates the earth
with its free hands ; it furrows the mighty deep with its vessels ; it
multiplies its industrial creations, engenders capital, and renders the
future tributary to its able and immense combinations.
When a
nation thus founds its enterprise
on credit and durability,
when
sometimes not less than half a century is necessary to it to reap the
benefit of its operations,
it is not the institutions of a day that can
give it any hope of their success.
It would be senseless if it did
not desire to make the moving sphere of its interests turn round
the motionless axis of a monarchy.
It is true that in France equality is an object of absolute worship,
and a monarchy
has, as its very first condition,
the privileged
existence of those grand and rare individualities
which God raises
above their fellows to form dynasties, and which are less human
beings than the personification
of a people and the concentrated
radiation of a civilization.
But equality, such as we conceive it in
France, admits without jealousy those providential
grandeurs, rendered legmrnate
by state reasons, below which it finds its level.
At Rome and Athens equality consisted
in rendering each citizen
admissible to the supreme authority;
and it is therefore that men
considered all equality at an end when Augustus had converted the
republic into a monarchy. _ In France we considered
it as saved
and confirmed forever, under the reign of the emperor.
The reason is, that in this country of equality there is nothing that is less
supported
than the government
of one's equals; because equality
is there fully satisfied in holding everything
in its grasp, places,
credit, wealth, and renown,.and
in having a wide and open road
before it to arrive at everything except that extreme point of power,
* Tacitus : _' Omnes, exut_ equahtate, jussa principis adspectare."m.4nn al.
i. 4.
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that inaccessible summit, which the care of the public tranquillity
has placed
high above all private competition.
By that the
democracy wonderfully agrees with the monarchy,
and that union
is so much the more solid that common sense unites with the habits
of the people in cementing it.
But should cavilling minds, believing themselves more wise than
the whole country,
bring forward as an objection
to the desire
expressed
for the hereditary
empire,
the inconveniences
which
minorities
and bad princes may, at certain intervals, produce in
monarchical states, we would reply that all human institutions
contain within themselves certain defects and weaknesses.
The monarchy has not the privilege of perfection ; it has simply, for France,
the merit of an incontestable
superiority over the system of perpetual election, which only offers an eternal series of struggles and
hazards, and which solves one difficulty only for tile purpose of
immediately
leaving another in suspense.
Some ancient states, believing
that they were improving on the
monarchical
system, had placed in sovereign and immovable assemblies that element
of stability which dynasties
represent.
But
have not such assemblies also had their moments of weakness?
Does not their history exhibit melancholy instances of venality or
tyranny ? Has not their baseness given them insolent and seditious
guardians?
And in the point of view of moral responsibility,
which is one of the great checks on the conscience, there is not
the slightest comparison
between a man and an assembly.
In
assemblies, the responsibility
of the body effaces that of the individuals ; and as a collective responsibility
is very nearly illusory, it
comes to pass that that irresponsibility,
which sometimes constitutes
the force and independence
of assemblies, is also the cause of their
excesses.
In a prince, on the contrary,
the responsibility
is undivided and inevitable, and presses with all its weight on the side
of duty.
In fine, when evil creeps into a sovereign political body,
it continues
there as a precedent, increases as a tradition, and the
thing itself can only be kept up by keeping up the evil.
On the
contrary, if evil ghdes to the throne, it causes alarm only by temporary and intermittent
perils, which are, besides, extenuated
by
the institutions
and the modifications
which are more easily effected
in the case of a man than in that of an assembly.
The feeble •
Louis XlII.

was followed

by the grand

Louis XIV, ; and, besides,
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is, in the eyes of posterity,

covered

by his minister,

The general considerations
appear to us to prove sufficiently that
the national sentiment which addresses itself to you, gentlemen,
as
to sage mediators between the people and the prince, is neither a
frivolous caprice nor a fleeting infatuation.
Behind the fascination
of a great name, and above the gratitude which is felt for the acts
of a noble and patriotic courage, there are grand thoughts, powerful interests, and an admirable
intuitive perception
of the public
wants.
France,
gentlemen,
desires to have the life of a great
nation, and not that precarious
and sickly existence which wastes
away the social body.
During the last four years, whilst subjected
'to perilous experiments,
she has known how to correct by her good
sense the evils of a deplorable
situation.
But it is necessary that
such a situation should be brought to a close.
Up to the present
time, she had been able to find, in the midst of the tempests which
assailed her, only transitory
gleams of safety, on which no future
prosperity
could possibly be based.
At present, she is about to
enter the port, to found, by means of the fortunate pilot whom she
greets with joy, the edifice of her prosperity on the solid ground
of monarchy.
Let us now look to the details of the draft of the senatus-consultum.
Louis Napoleon will take the name of Napoleon IlL
It is that
name which re-echoed in the acclamations
of the people ; it is the
name which was inscribed
on the triumphal
arches and trophies.
We do not specially select it ; we merely accept it from a natural
and spontaneous
election.
It has, besides, that profound
good
sense which is always to be met with in the wonderful
instincts of
the people.
It is a homage to Napoleon I., whom the people never
forgets; and it is a pious remembrance
for his youthful son, who
was constitutionally
proclaimed
emperor of the French, and whose
reign, short as it was, has not been effaced by the obscure existence
of the exile.
It solves for the future the question of succession,
and signifies that the empire will be hereditary after Louis Napoleon, as it has been for himself.
In fine, it connects
the political
phase to which we owe our safety with the glorious name which
was atso the safety of past times.
And yet, by the side of the traditional
element, contemporary
events pxeserve their proper value and their peculiar signification.
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If Louis Napoleon is called on at present to resume the work of
his uncle, it is not merely because he is the heir of the emperor,
but because he deserves to be so ; it is on account of his devotedness to France, and of that spontaneous and personal action which
has rescued the country from the horrors of anarchy.
It is not
sufficient for him to be the heir of the emperor; he must be again
elected, for the third time, by the people. Thus the succession and
the election will be in accord to double his force, the modern fact
rendering the old one young and vigorous by the puissance of a
relterated consent and a second contract.
The senatus-consultum next invests Louis Napoleon with the
right to adopt an heir, in default of a direct successor. Adoption,
which is a common right in private families, cannot be an exception in dynastic families ; for, when no natural heir exists, it is a
principle in public law that the choice of the monarch belongs
to the people. But that rule is that of ordinary times, and cannot
suit in an absolute manner an order of things which again resumes
a new course after a long interruption, and in the midst of the most
extraordinary circumstances.
Louis Napoleon, the depositary of the confidence of the people,
charged by it to draw up a constitution, can, on infinitely stronger
grounds, receive the mandate to provide for certain eventualities,
and to prevent certain crises in which that constitution might
perish. The strokes of nature have been often terrible in reigning families, and have set at naught the councils of wisdom. The
French people will not imagine that it makes too great a sacrifice of its rights in abandoning itself once more to the prudence
of the prince whom it has made the arbiter of its destinies. This
provision, besides, is borrowed from the imperial constitution.
The empire which revives ought not to be less powerful in its
means than was the empire at its commencement.
And in order
to remain within the letter and the spirit of that precedent, the
senatus-consultum proposes to you not to admit of such adoption,
except for the male descendants, natural and legitimate, of the
brothers of Napoleon I. The right of unlimited adoption would
be in manifest contradiction
with the popular wish for the reestablishment of the empire, which is the guiding star of our deliberations.
In fgct, the empire is inseparable from the name of
Bonaparte; and cannot be conceived without a member of that
family with which the new form of the monarchy was stipulated in
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_France.
Everything
ought to remain consistent in the work which
we are considering.
But above that combination,
solely of a political
character,
_France places a hope which more than anything
constitutes
her
faith in the future; and that is, that, at no distant period, a wife
will take her place on the throne which is about to be raised'
and will give to the emperor scions worthy of his great name
and of this great country.
That debt was imposed on the prince
on the day when the cries of "Vive
l'Empereur"
hailed him on
his passage;
and he will accept it virtually but necessarily
the
day when the crown will be placed on his head.
For, since the
empire is established
with a view to the future, it ought to carry
with it all the legitimate
consequences
which preserve that future
from uncertainty
and shocks.
In default of the direct line and of the adoptive line, the case
of succession in the collateral line must be provided for.
On that
point we propose to you a clause, by which the people should
confer on Louis Napoleon
the right of regulating
by an organic
decree that order of succession in the Bonaparte family.
By that
means, our senatus-consultum
will remain more perfectly in accord
with the popular wish, which in its unlimited confidence has placed
in Louis Napoleon's
hands the destinies of the country;
it will
likewise be more in conformity
with the political changes which
France has entered into since 2d December.
The greatest political genius of Italy, in the sixteenth century, was accustomed
to
say, in those rare and solemn moments in w.hich the question is to
found a new state, that the will of a single man was indispensable.
That is what the nation
comprehended
so admirably
when it
remitted
to Louis Napoleon the task of drawing up the constitution which governs us. At present, that a capital modification
is
taking place in one of the very foundations
of that constitution,
it
appears natural and logical to again confer on Louis Napoleon a
portion of the constituent
power, in order that, in the special
point which concerns most intimately the interests of the dynasty
of which the nation declares him the head, he may fix on such provisions as appear to him best appropriated
to the public interest
and the interest of the _onarch.
For his family, as well as for the
country, Louis Napoleon is the man of an exceptional
situation,
and no fear must be entertained
of adding to his power, in order
that, with the assent of all_ he may settle it by the authority of a
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single person.
We, therefore, propose to you, after a conference
with the organs of the government,
which has led to unanimity
of opinion,
an article thus worded:
"Art.
4. Louis Napoleon
Bonaparte regulates, by an organic decree addressed
to fhe senate
and deposited in the archives, the order of succession to the throne
in the Bonaparte family, in case he should not leave any direct or
adopted heir."
It is not necessary for us to say to you that in this system the
formula to be submitted to the French people ought to contain an
express mention of that delegation.
It will be necessary, according to the constitution,
that the French people be called on to declare whether it desires or not to invest Louis Napoleon with the
power which we conceive ought to be conferred on him.
After having
thus spoken of the succession
to the imperial
crown, the senatus-consultum
carries the attention to the condition
of the family of the emperor.
It divides it into two parts:
I, the
imperial family, properly so called, composed of the persons who
may by possibility be called to the throne, and of their descendants of both sexes ; and 2, of the other members of the Bonaparte
family.
The situation
of the princes and princesses of the imperial
family is to be regulated
by senatus-consulta;
and they cannot
marry without the emperor's consent.
Article 6 pronounces
for any
infraction
of this regulation
of public
interest
the penalty of
losing all right to the succession, with the proviso, however, that
in case of the dissolution of the marriage by the death of the wife,
without issue, the right is at once recovered.
As to the other members of the Bonaparte family, who compose
the civil family, it is to the emperor, and not any longer to senatusconsulta,
that it appertains
to fix by statutes their titles and situation.
It is useless to insist on this distinction,
as it is explained
by the difference which exists between the civil family and that
uniting in itself the double character of civil family and political
family.
We have also to request your special attention to the final paragraph of Article 6, which confers on the emperor full and entire
authority
over all the members of his family.
These special
powers are called for by the gravest considerations,
and belong to
the right generally
instituted for reigning families.
Princes are
placed
in so elevated a position
by public
right and national

\
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interest,
that they are, in man_y respects, out of the pale of the
common
law.
The greater their privileges are, the more their
duties are immense towards the country.
Montesquieu
has said:
"It is not for the reigning family that the order of succession is
established,
but because it is for the interest of the state that there
should be a reigning
by stricter ties than

family."
They belong, therefore, to the state
other citizens, and on account even of their

very greatness must be
under the guardianship
nity, the appreciator
of
as much as guardian, in
mony in fact.

retained
in a sort of perpetual
ward-dom,
of the emperor, the defender of their digtheir actions, and serving to them as father
order to preserve to the nation this patti-

If these reasons do not apply in all their extent to the members
of the private family, there are others of not less importance,
which are drawn from the conjoint responsibility
imposed by a name
which is the property of the nation,
as nmch as of the persons
who have the honor of bearing it.
Besides, several of these persons have the privilege of being
the only ones in the state that the emperor can place by adoption
in the rank of the persons who may succeed to the crown.
But
there is no public privilege which ought not to be paid for by
duties specially created to justify its necessity, and to co-operate
in the object of its establishment.
There is another point which it is sufficient for us to remind you
of--the
maintenance
of the Salic law in the imperial dynasty.
In
France, the Salic law is, so to speak, incorporated
with the monarchy, and_ although
its origin goes back to the remotest periods,
it has so completely penetrated
into our way of thinking, and is so
completely
in accord with the rules of French policy, that it is inseparable from all transformations
in the monarchical
principle.
Finally, gentlemen,
the senatus-consultum
provides for the case
in which the throne should be vacant : "if ever the nation should
he so unfortunate
as to experience
this affliction,"
(to use the language of the celebrated
edict of July, i7x7, ) "it would be for the
nation itself to repair it."
Article 5 formally recognizes this fundamental,
essential,
and inalienable
right.
At the same time it
provides for the means of preparing a choice worthy of the French
people, by its prudence and maturity.
In consequence,
an organic senatus-consultum,
proposed to the senate by the ministers
formed into a council of government,
with the addition of the
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president of the senate, the president of the legislative
body, and
the president of the council of state, shall be submitted to the free
acceptance
of the people, and will give to France a new emperor.
Such, gentlemen,
are the principal
provisions
of the senatusconsultum, now submitted to you for consideration,
and which will
prepare the august contract of the nation with its chief.
Should
you adopt it, you will order by a concluding
article, in virtue of
the constitution,
that the people be consulted
concerning
the reestablishment
of the impenM dignity in the person of Louis Napoleon, with the succession of which we have just explained
to you
the combinations.
But, gentlemen, we may affirm, whilst bending
at present before a public will which only asks for an occasion to
burst forth afresh, that the empire is accomplished.
And that empire, the dawn of which has lighted up the path of Louis Napoleon
in the departments
of the south, rises over France, surrounded
by the most auspicious
auguries.
Everywhere
hope revives in
men's minds ; everywhere
capital, restrained by the uncertainty
of
the future, rushes with ardor into the channels
of business ; and
everywhere the national
most abundant fruits.

sap circulates,

and vivifies

to produce

the

This reign, gentlemen,
will not be cradled in the midst of arms
and in the camp of insurgent praetorian guards.
It is the work of
the national
feeling, most spontaneously
expressed;
it has been
produced in our commercial
towns, in our ports, in the most peaceful centres of agriculture
and manufactures,
and in the midst of
the joy of an affectionate
people;
it will consequently
be the
_#_ire
of_Peace--that
is to say, the revolution of '8 9, without its
revolutionary
ideas, religion without intolerance,
equality without
the follies of equality, love for the people without socialist charlatanism, and national honor without the calamities of war.
Ah ! if
the great shade of the emperor should cast a glance at this France
which he loved so much, it would thrill with joy at beholding the
gloomy predictions
of St. Helena, at one moment so near being
realized, totally disproved.
No ; Europe will not be delivered up
to disorder and anarchy I No ; France will not lose the grandeur
of her institutions,
and it is the ideas of Napoleon directed towards
peace by a generous-minded
prince, which will be the safeguard of
civilization.

602

01V CIVIL

SENATUS
In the month of November,
ing senatus-consultum
:

LIBERTY

- CONSULTU._L
1852 , the senate adopted

the follow-

SENATUS-CONSULTUM.

Proposition

to modify

the Constitu_'on, in conformz(y _vith _4r_'cles
31 and 32 .

ART. I. The imperial dignity is re-established.
Louis Napoleon
Bonaparte is emperor, under the name of Napoleon III.
ART. 2. The imperial
dignity is hereditary
in the direct and
legitimate
issue of Louis Napoleon Bonaparte,
from male to male
in the order of primogeniture,
and with perpetual
exclusion of
women and their descendants.
AI_T. 3- Louis Napoleon Bonaparte,
in default of a male child,
may adopt the children and legitimate descendants in the male line
of the brothers of Napoleon I.
The forms of adoption
shall be regulated by a senatus-consulturn.

If, after the adoption, male children of Louis Napoleon shall
be born, his adoptive sons cannot succeed him, except after his
own legitimate descendants.
The successors of Louis Napoleon, and their descendants,
cannot
adopt.
ART. 4. Louis Napoleon
regulates,
by an organic decree addressed to the senate and deposited
in its archives, the order of
succession on the throne in the Bonaparte family, in case he should
not leave any direct legitimate or adopted heir.
ART. 5- In default of any legitimate
or adoptive
heir of Louis
Napoleon Bonaparte,
and of successors in collateral line who may
derive their right from the organic decree above mentioned,
a
senatus-consultum,
proposed to the senate by the ministers, formed
into a council of government,
with the addition
of the actual
presidents of the senate, the legislative
corps, and of the council
of state, and submitted for adoption
to the people, appoints the
emperor, and regulates in his family the hereditary order from
male to male, to the perpetual
exclusion of women and their
descendants.
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Until the election of the new emperor shall be consummated,
the affairs of the state are governed by the actual ministers, who
shall form themselves into a council of government
and deliberate
by a majority of votes.
ART. 6. The members of the family of Louis Napoleon eventually called to succeed him, and their descendants
of both sexes,
form a part of the imperial
family.
A senatus-consultum
regulates their position.
They cannot marry without the authorization
of the emperor.
Their marriage without
this authorization
deprives of the right of inheritance
as well him who contracts
the
marriage as his descendants.
Nevertheless,
if there are no children of such a marriage, and
the wife dies, the prince having contracted
such a marriage recovers his right of inheritance.
Louis Napoleon fixes the titles and the condition of the other
members of his family.
The emperor has plenary authority over all the members of his
family.
He regulates their duties and their obligations
by statutes
which have the force of laws.
ART. 7. The constitution
of the ISth of January, x852 , is maintained
in all those dispositions
which are not contrary to the
present senatus-consultum;
it cannot be modified except in the
forms and by the means there prescribed.
ART. 8. The following
proposition
shall be presented
for the
acceptation
of the people in the forms determined
by the decrees
of the 2d and 4th of December,
i85I :
"The people wills the re-establishment
of the imperial dignity in
the person of Louis Napoleon Bonaparte, with inheritance
in direct
legitimate
or adoptive
descendants,
and gives him the right to
regulate the order of succession to the throne in the Bonaparte
family in the manner described in the senatus-consultum
of the 7th
of November,
i852."
The senate adopted
this senatus-consultum
by eighty-six votes
of eighty-seven
senators.
More than eight millions of people voted yes, according
to the
official publications.
"All Frenchmen
of the age of twenty-one,
in possession of their
civil and political rights,"
were called upon to vote by a decree of
some length_ of November
The paper on elections,

7th_z852.
the first of this Appendix,

contains

the
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details of this and other votes, as well as the view of the author
regarding them.
In addition to the papers here given, it ought to be remembered
that the senate can decree organic laws, and thus a senatus-consultum has been passed, according
to which the legislative
corps
(already so denuded of power and influence) is deprived
of the
right to vote on the single items of the budget.
It must adopt or
reject the budgets of each ministry as a whole.
This means, of
course, that it must adopt the whole--for government
would necessarily be brought to a stop if the entire budget of a ministry were
rejected ; and the executive government
would simply order again
the soldiery to clear the legislative
hall, assume the dictatorial
power, and make the people rectify the coup.

APPENDIX

XVI.

LETTER
OF THE FRENCH
MINISTER
MR. DE MORNY, ADDRESSED
TO
THE DEPARMENTS
IN THE YEAR

OF THE INTERIOR,
THE PREFECTS
OF
I852.

THE minister of the interior addressed
the following circular to
the prefects of the departments
:
" MONSIEUR LE I_RI_FET: You will shortly have to proceed to
the elections
of the legislative
body.
It is a grave operation,
which will be either a corollary or a contradiction
of the vote of
the 2oth December,
according to the employment
which you make
of your legitimate
influence.
Bear well in mind that universal
suffrage is a new and unknown element, easy for a glorious name
to make the conquest of, unique in history, representing
in the
eyes of the populations
authority and power, but very difficult to
fix on secondary individualities
; consequently,
it is not by" following former errors that you will succeed.
I desire to inform you
of the views of the head of the state.
You perceive that the
constitution
has aimed at avoiding all the theatrical and dramatic
part of the assemblies,
by interdicting
the publication
of the
speeches delivered ; in that way the members of those assemblies,
not being occupied with the effect which their words in the tribune
are to produce, will think more of carrying on seriously the affairs
of their country.
The electoral
law will pronounce
on the incompatibilities.
The situation of public functionaries
in a political
assembly is always a very delicate m_tter, as in voting with the
government
they lower their proper
character,
and in voting
against it they weaken the principle of authority.
The exclusion
of functionaries,
and the suppression of all indemnity,
must necessarily limit, in a country where fortunes are so divided as in ours,
the number of men who will be willing and able to fulfil such
duties.
Nevertheless,
as the government
is firmly decided never
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to make use of corruption,
direct or indirect, and to respect the
conscience
cf every man, the best means of preserving
to the
legislative
body the confidence of the populations
is to call to it
men perfectly independent
by their situation and character.
When
a man has made his fortune by labor, manufactures,
or agriculture,
if he has been occupied
in improving
the position of his workmen, if he has rendered
himself popular by a noble use of his
property, he is preferable to what is conventionally
called a political man, for he will bring to the preparation of the laws a practical
mind, and will second the government
in its work of pacification
and re-edification.
As soon as you shall have intimated
to me,
in the conditions indicated above, the candidates who shall appear
to you to have the most chance of obtaining a majority of votes,
the government
will not hesitate to recommend
them openly to the
choice of the electors.
Hitherto,
it has been the custom in France
to form electoral committees
and meetings
of delegates.
That
system was very useful when the vote took place au scrutin de [iste.
The scmlin de liste created such confusion, and such a necessity
for coming to an understanding,
that the action of a committee
was indispensable;
but now these kind of meetings
would be
attended with no advantage, since the election will only bear on
one name;
it would only have the inconvenience
of creating
premature bonds, and appearances of acquired rights which would
only embarrass the people, and deprive them of all liberty.
You
will, therefore, dissuade the partisans
of the government
from
organizing electoral committees.
Formerly, when the suffrage was
restricted, when the electoral influence was divided mnong a few
families, the abuse of this influence was most shameful.
A few
crosses, little merited, and a few places, could always secure the
success of an election in a small college.
It was very natural that
this abuse should cause great dissatisfaction,
and that the government should be called on to abstain from any ostensible interference.
Its action and its preferences were then occult, and for
that very reason compromised
its dignity and its authority.
But
by what favors could the government
be now supposed capable of
influencing
the immense body of the electors?
By places?
The
whole government
of France has not establishments
vast enough
to contain the population
of one canton.
By money?
Without
zpeaking of the honorable susceptibilities
of the electors, the whole
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public treasury would not be sufficient for such a purpose.
You
will remember to what the result of the efforts of the government
was reduced on the ioth December,
I848, in favor of the candidate
to the presidency who was then in power.
With universal suffrage
there is but one powerful spring, which no human hand can restrain
or turn from the current in which it is directed, and that is public
opinion ; that imperceptible
and indefinable
sentiment which abandons or accompanies
governments,
without their being able to
account
for it, but which is rarely wrong in doing so_ nothing
escapes it, nothing is indifferent to it ; it appreciates not only acts,
but divines tendencies;
it forgets nothing, it pardons nothing, because it has, and can have, but one moving power--the
self-interest
of each; it is alive to all, from the great policy which emanates
from the chief of the state to the most trivial proceedings
of the
local authorities,
and the political opinion of a department depends
more than is generally believed on the spirit and conduct of its
administration.
For a long time past the local administrations
have been subordinate
to parliamentary
exigencies ; they occupied
themselves
more in pleasing some influential
men in Paris than
in satisfying
the legitimate
interests
of the communes
and the
people.
These days are happily, it may be said, at an end. Make
all functionaries
thoroughly
understand
that they must carefully
occupy themselves with the interests of all, and that he who must
be treated with the greatest zeal and kindness is the humblest and
the weakest.
The best of policies is that of kindness to persons,
and facility for interests--and
that functionaries
shall not suppose
themselves created for purposes of objection, embarrassment,
and
delay, when they are so for the sake of dispatch and regularity.
If I attach so much importance
to these details, it is because I
have remarked that inferior agents often believe that they increase
their importance
by difficulties
and ernbarrassments.
They do
not know what maledictions
and unpopularity
they bring down
on the central government.
This administrative
spirit must be
inflexibly modified ; that depends on you; enter firmly on that
path.
Be assured that then, instead of seeing enemies in the
government
and local administration,
the people will only consider them a support and help.
And when afterwards you, in the
name of this loyal and paternal government,
recommend
a candidate to the choice of the electors, they will listen to your voice and
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follow your counsel. Atl the old accusations of oppositions will
fall before this new ancl simple line of poticy, and people in
France will end by understanding that order, labor, and security
can only be established in a durable manner in a country under a
government listened to and respected.
"Accept, &c.
"A. DE MORNY."
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Charter, French, of Louis XVIII., in
full, 545 and sequ ; of the year I83o,
ibid.
Charter, the great, of England, 458 and
sequ, and 470 and sequ.
Chartist% petition in I848, I2t, note.
Chatham, Lord, on trial by jury, 233;
on passage in Magna Charta, concerning
administration
of jnstlce,
276 ; on arbitrary power, 369 .
Chevenix, on national character, I8_,
note.
Cicero, definition of liberty, 28.
Cis-Caucasian
race, 22, note.
Clties_ in the l_etherlands were sover.
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eign, I7o, note, 337 ; not sufficient
as patria for moderns, I7o.
City, confounded by the ancients with
the state, 45 and sequ.
City-states and national states, 36o and
sequ.
Ci_ ihzation, law of spreading, 294.
Civil Law, influence of, on common law,
212.
Civil Liberty.
See Liberty.
C_vil List.
See Taxation.
Code Napoleon and equality, essence
of civihzatlon, x9.
Codificanon does not prevent interpretation, 2o 5. Lord Cranworth on, 2o7,
note.
Co_tlogon, French ease of opening
letters, 92.
Coke, on the justice of the peace, 322,
and note.
Collard, Royer, on absolutism
of the
majority, _-83.
Colonization Society, I25.
Color, effect of distraction of races on
American sympathy and pohtics, 260.
Commissions, contradisfinguished
from
regular courts, IO6.
Common law, necessary for the independenee of the law, 204 and sequ.
Constitutes the greater portion of
Brmsh constitution, 2IO. Compared
with civil law, 2II; article Common
Law in Encyelopsedia
Amermana,
written by Judge Story, 213, note;
American writers who take French
views of liberty and of law against
it, 214.
Commumon,
right of, 87 and sequ.
Liberty of, always abolished by absolutists, 272.
Communism, the basis of the Utopias,
44, note.
Compensation
bill, intended
by Romtlly for accused persons not found
guilty, 77.
Compurgators, 454.
Conclamation, election by, of medieval
character, 49I.
Confederation,
Articles of, and Perpetual Union, in full, 5o3 and sequ.
Confirmatio Chartarum, 470 and sequ.
Confirmation of liberties, 47 ° and sequ.
Confiscation, incompatible with civil
liberty, tot.
Conflicts between courts and admmistrafions, were to be decided by a
_eparate tribunal,according
to French
constitution of 1848, 566.
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Conscience, liberty of, 97 and _equ.
American constitutions regarding it,
ibid. Necessity, at present, 99- Why
its full acknowledgment
in England
so late, Ioo.
Conscription in France, Hg, note.
Conmtutionality,
declared by supreme
court, I62 and sequ.
Constitutions, produced in our age, I7,
18; written and unwritten, enacted
and cumulative, I62, note; of England, consists chiefly of common
law, 21o; what it consists of, ibid. ;
of the United States, called atheistm,
259, note;
of the Umted
States,
works on it, and on their government, 265, note;
of the United
States, in full, 5 I4 and sequ ; French,
of I793, in full, 531 a,ud sequ; of
the French repubhc of I848 , 555
and sequ; of France, of I851 , 576
and sequ.
Coode, codifying
English
poor-law,
2o7, note.
Cooper, Dr. Thomas, opinion of Hamilton's Parhamentary
Logtc_ I92 '
note.
Corruption of blood, not admitted in the
Umted States, 80 ; in England, lO2.
Council of State, in France, 2o0,
Council of Tlent. adopted the half-hour
tale, I33, note.
Counsel of the prisoner, 240.
Country, necessary for moderns, instead
of ancient cities, 169, and note.
Corns pr6v6tales, abohshed by charter of
Louis XVIII.
See zVatural Courts.
Courvolsier, and Phllips his counsel,
245, note.
Cranwolth, Lord, on codification, 207,
note ; on trial by jury, 236, note.
Crimen exceptnm, high treason, 82.
Cromwell,
congratulations
on dlssolving parliament, 418.
Crowds, acclaiming, deceive, 396 .
Crown, or principate, on the Continent,
49.
i Crnsades, in connection with the Vox
populi vox Det, 400.
Cumulative constitutions.
See Elzacted
Conslittetians.
Cumulative voting, t77, note
Curtis, G. J., History of the Constltution of the Umted States, _65, note.
Cushing, L S., Rules of Proceeding
and Debate, etc., 19I,note.
Cyclopean walls, 353, note. See Forthha_u#er.
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DAHOMEY, King of, his letter to Queen
Victoria, 25, note.
Duly, Judge, Historical Sketch of the
Judicial
Tribunals
of New York,
239 , note.
Debating, not known in Roman senate,
189, note ; cannot take place in massmeetings, ibid.
Deciduous institutions, 319 .
Deciaration
of Indepeudenee
of the
United States, in full, 498 and sequ
Decree of March 22, I852 , to regulate
" the relations of the legislative corps
with the president of the republic
and the council of state," 582.
Defensors, of prisoners, 24 o.
Definitmns of Liberty, 26 and sequ.
Difficulty to defend it, ibid.
Delegated
powers,--those
which are
not positively delegated are leserved
for the people by the Constitution of
the Umted States, I6I.
Demagogues, 338.
Democracy, Aristotle's opinion on extreme, I56 ; absolute, or in the agora,
hostile to liberty, 167.
Democratic absolutism, 156.
Democratic
might, divine right and,
366.
Deputative government
of the middle
ages, 164.
Despots, brilliant, their danger, 26.
De Tocquowlle and De Beaumont, on
the abuse of pardoning in the United
States, 438 .
Divine nght and democratic
might,
366.
Division
of government
into three
branches, 15o.
.
Division of power, contrary to absolutism, 275.
Dixon, C. G., Sketch of Maiwara, etc.,
I69, note.
Doge of Venice, his election, I78.
Dragonnades, under Louis XIV.
See
Army, Soldiers, etc.
Dred Scott case, 262, note.
Duke's laws, 238.
Dumont, concerning
absence of parliamentary practice in French Revolution, 19o.
EBRII',!OTON,Lord, 283, note.
Education
alone, no basis for liberty,
299.
Egress and regress secured by Magna
Charta.
See Locomotion, Rigkt of,
and the Charter itself, in Appendix.

Election alone not liberty, 32 , of file
chief ruler, does not establish a repubic, or libelty, 15o , note; direct
and indirect, 174; in electors to elect
President of United States, 175 and
sequ ; circmtous elections in the middie ages, 178 ; management of eleclions must not be in the hands of the
executive,
179; of chief does not
establish liberty, 286; not allowing
to choose, 386 ; paper on it, Appendix, 413 and sequ.
Elections, ex post facto. See Ex _ost
facto Elections.
Conditions to make
them valid, 414 . Question must have
been freely discussed, ibid. Absence
of the army, 414 and sequ ; must be
earried on by election institutions,
415;
returns
mu_t be protected
agmnst fal_lfieation, ibid. ; the persou on whom the voting takes place
must not have the supreme power, or
it must be possible to make him obey
the issue, ibid. ; there must be two
things to vote upon, ibid. ; the power
clanning the election must not have
committed a poliueal crime, ibid.;
must be on things sub3ect to public
opinion, 416
Election
of patron
samt_ 416, note.
Congratulations
crowding on Cromwell after having
dissolved parliament, 418 ; they did
not express Enghsh public opinion,
ibid. Election statistics, ibid. Quailfled voters abstain in proportion to
the general privilege of voting, 419;
twenty-five per centum a small humber of abstainers, ibid.
If qualified
voters more than two or three thousand, one-half voting shows common intelest, 42o; voting on men
draws more votes than vgting on
measures, ibid. French have never
voted no on proposed constituuon%
consuls or emperors, ibid. Election
of Napoleon
I., 421. How many
Athenians usually voted, ibid. Ostracism,
42I, 422.
Instances
of
number of abstainers, 423 and sequ
Official statement of election after
French coup d'dtat, 427 ; cannot be
correct, 1bid.
Electors of President of the United
States, 175.
Eleuthetaa, 29.
Emigration, 93 ,and sequ. Amount of
capital carried off by emigrants, 94.
Enacted or written constitutions_ 265.
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England, her service in the cause of
freedom, t9 and sequ.
Early separation of justice fi'om admlmstranon, 2% note.
Her liberty the
foundation of outs, 2o, 2I. Many
fortunate
circumstances m her hlstory, 48 and note ; becomes the model
of hberty for the Continent, 49English a peculiarly 3ural nation, 451.
Enlightened
absolutism not the best
government, 26.
Enthusiasm no basis of liberty, z99.
Epistolary communism, 88 and sequ.
Equahty, and Code NapoI6on, the essence of pohticat civilization,
19.
Confounded w_th liberty, 29. More
equality in Asia than in the United
States, 3o; the French seek for hberty in it, 28I, 282 and sequ ; dlfficult to see what the French mean by
it, 285.
Er>kine, Lord, opinion of, on trim by
jury, 233 , note.
Ethics of the Advocate, 24o and sequ.
Everett, Edward, opinion of, on importance of parliamentary law and procedure, I89, note; on the French in
Canada, and inability of the French
to establish governments
in fotelgn
parts, 33 o.
Every males house is his castle, 60 and
sequ.
How it developed itself, 61.
Possessing ,.till full vltahty, ibid.
Executive
must have a warrant for
what it does, I6I.
Ex post facto elections.
See Zm_eratormI Sovereignty, and 4I 3.
Ex post facto laws, Io6.

Fox, Charles, Bill on Libel, 235, note.
FramersofAmencan
Constltuaon_thelr
character, 26I.
Francis, Chronicles and Characters of
the Stock Exchange, I46.
Franklin, Dr., m favnr of one house
of leglslature, I95
Frederic II., concerning petmons, 123 ;
why should many submit to "me ?
37o.
Free press, first m Netherlands, 87.
Constitution of the United States distinctly establishes
freedom of the
press, 88.
Prohibited
by English
republican government, 92.
Freedom, etymology
and distinction
from liberty, 37 and 38, note.
Freedom of action desired by all men,
25 ; even by despots, ibid.
Freemen, subjects, and slaves, 26, 27 .
French Constitution of I793, 531 ; of
I851 , 576.
Flench Charters of Louis XVIII. and
of the year 183o, 545 and sequ.
French Idea of hberty and the height
of civilization, 157, note.
French interference, 25I.
Fiench, mistake source of power for
foundatmn of freedom, I97 and sequ.
French Repubhc of 1848, Constitution
of, 555.
French republicanism strives chiefly for
equality, 19.
French senate, report of, on petitions
to change the republic into an emplre, 588.
Fronto, Letter to Marcus Aurelius, 374,
note.

FABRIK-GERICI_ITE. See Jhranufactory
Courls, 23I , note.
Fashmn, though unanimous,
not vox
popnh vox Dei, 402.
Fedeiatism characterizes American liberty, 258. French hatred oflt, 288,
note.
Fetters, George, member of parliament,
released from arrest in 1543, I82.
Fate of the Eagles, 274.
Feudal system, 47.
Feuerbach,
Manual of the Common
German Penal Law, 239 , note.
Fijians take mole powder to kill a
large man, 455.
Forchhammer
on the Cyelopean walls,
353, note.
Foster, Discourse of Homicide, IIo,
note.

GALLICAN liberty, 279 and sequ.
Court of cassation, ibid.
French
senate, 28I.
Sought m equahty,
ibid. French seek for self-government in absolute Iule of the majority,
ibid. Unicamdral system, 288.
Gaza, 210.
Gendarmerie,
Ito.
General opinio% mere, worth little as
pohtlcal truth, 417.
Geneial warrants, 62 and sequ. Lord
Mansfield's
opinion, ibid. Greenleaf, 63 .
Glratdm, Emil, confounded
election
and liberty, 32; French writer in
favor of an undivided pubhc power,
15o ; calls universal suffrage the republic, 355.
Gtrouettes, Dlctionnaire des, 409, note.
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Gottfried, poisoner, 240, note.
Grayson, moves free river navigation
in congress, 268.
Great cities.
See Vaughn.
Grebo tribe, "patriarchal democracy,"
287, note.
Gleeks, their definition of liberty, 29.
Greenleaf on warrants, 63. Collection
of cases overruled, 2o9, note.
Grey, Sir George,
expatriation
law,
437, note.
Guards, declared uneonstitutaonal,
114,
note.
Gmzot, on absolute monarchy,
155 ;
History of Representative
Government_, 318, note; History of Clvihzatlon, 287.
HABEAS CORPUS, 64 ; act, Charles II.,
ibid.; Const*tution oftheUnited States
prohibits ItS suspension, 65 ; allows
it under certain circumstance% ibid. ;
habeas corpus act in full, 483 and
sequ.
Hale, Chief Justice, on misstating authorltles, 244.
tlallam, on unanimity of juries, 237.
Hailer, Restoration
of Political Sci
ences, 349, note.
Hamilton,
W. Gerard, Parliamentary
Logic, 192, note.
Hamilton,
Sir William, on origin of
vox populi vox Dei, 40% note.
Hammersly,
Thomas, banker through
whom George IV. and his brothers
borrowed Dutch money, 1o5, note.
Hampden,
144. Memorials of John
Hampden, by Lord 1qugent, ibid.
Harris, Oceana, considered the mere
vetoing power in the people the
chief protection of liberty, 359.
Helots and Spartans, 27.
Henry VIII., even he paid outward
respect to law, 2o, note.
Hesiod, quoted by Sir Wm. Hamilton
as to origin of vox populi vox Deb
4oo, note.
lhgh treason, 79 and sequ.
Wellguarded trial for high treason necessary for liberty, ibid. and sequ. Cornmon protection
of criminals withdrawn from it, 80; Constitution of
the United States on it, ibid. ; course
of its development, 8I. Law of high
treason a gauge of liberty, 83; necessary safeguards of a fair trial for high
tteason, 83 and sequ.
The senate

does not try. for it, 85. Neapolitan
trials for treason, ibid.
Hddreth, Theory of Politics, etc., 214,
note.
Holt, Lord, doctrine of ballments, 212.
Hortensins, Historical View of the Ofrice and Duties of an Advocate, 241 ,
note.
House, one, of legislature, 194; tried
in the United States, ibid.
Houses, two, of leglslatme, 194.
Howard obtains support of prisoners
by government, in I774, 219.
Huc, missionary, 123.
Hungary, disjunctive constitution
of,
338.
IMPEACHMENT,American, 85 ; is a poliucal institution, not a penal, ibid.
See l¥.Wh Treason.
Imperatorial soverelgmy, 374 and sequ.
Roman emperors claimed theirpower
by transfer of popular sovere3gnty,
ibid. Return of the French to the
idea, 376- Early Asiatics have the
same idea, 378- Peuple-roi,
381.
Emperor, centre of democracy, 384 .
Election of empeiors by unlvelsal
suffrage futile, 385. The C_esar always exists before impelatorial
government, 386. Recommends
itself
by substituting
democratic equality
for oligarchy, 387 .
Impressment of seamen, 66.
Indemnity, acts of, in England,
112.
Not known in the United States, I I2,
note.
Independence,
Declaration of, of the
Umted States, in full, 498 and sequ.
Independence
of the advocate.
See
Advocate.
Independence
of the judiciary, what it
consists in, 2o 3 and sequ.
See ./nde#endence of the Zaw.
Independence
of the law, 204. What
it consists in, 2o 5. Common law
necessary for it, 2o 5 and sequ.
Individual character and its elements,
48.
Individual property, its fullest protcc
tion an element of liberty, JoI.
Individual soveleignty, 286; declare0
by Lamartine, 299.
Individuahsm,
IOl, note.
Initiative, in legislation, I83.
Inorganic power of the people not
liberty, 367.
Inquisitorial trlal, 218 andsequ;
paper

INDEX.
on
45 I. ]bid.
Influence
of theprisoner
inquirins it,judge,
and sequ;
urged to confess, 452; no cross-examination, 1bid. ; no regular indictment, 1bid.; character of court and
police mingle, ibid. ; cautious defence, ibid. ; admits of half proofs,
453, illogical character of half proofs,
454.
Compurgators
in R]puarian
taws, ibid.; in Koran, ibid. Legal
truths, 456, Torture, existed very
late, 457, note.
Institute and restitution, 305, note.
Institution,
297 and sequ. Definition
of, 300 and sequ. Grown and enacted institutions, 303 ; definition by
Dr.
Arnold, - 3o4;
insures
peroetmtv,
-_c
_
1
_
*
_
3uv ; must De maepenctent,
ibid.
Greeks had no word for it, 3o8. Roroans reared malay institutions, ibid.
Old usages called institutions, 31o.
Necessary attributes of an restitution,
ibid. ; the opposite to sublecfivenes %
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Interpretation, unavoidable, 205. Papal
power against it, 2o6, note. Civil law
against ]t, 2o6.
Locke against it,
2o7.
Bavarian code, 2o8.
JAMES II. subverting constitution apparently in favor of hberty, 387 .
Jefferson, Manualof Parliamentary Pracrice, I92 , note.
Jeffreys, Load, even he for allowing
counsel to prisoners, 24o
Johnson, Dr. Samuel, Considerations on
the Corn-Laws, i9z , note.
Judge-made law, 21o.
Judiciary, independence
of the.
See
Independence of the _udiciarv
lu_ementsad--:
....... _LLIIS,
_ In trance,
_ --" 217 J
b
ltixltl_Ll
Julius Caesar, 376.
Junkerthum,
appellation of a German
party, 118.
Justice of the peace, English, 322;
French, 28o.

3II ; dangers, ibid. ; tendency, 312.
Institutional
nations, 313 ; governmerits, ibid.
Gives strength to error,
314; effete and hollow ones, 317 ;
deeiduons institutions, 319" Institutional self-government, ibid. ; Anghcan wew of it, 32o; its requirements,

KEEPER of the Seals.
See C/_ancellor,
Lord, ofl_ngland.
King, Rufus, in connectmn with Ameri
can free river navigation, 267.
King's Bench, its power, 359.
King's Notes on the Voyage of the Mot
nson, I I I, note.

32I ; its uses and efficiency with reference to hberty, 324. Obedience
with reference to institution, 326; its
tenacity, 330;
329 andits sequ;
its formative
power,
assimilative
and

Kingless polity not necessarily a republic, 355.
Kingly commonwealth, name given by
Dr. Arnold to English pohty, 354.

transmissible character, 33[ and sequ.
Why did the Netherlands
not plant
colonies which
rodependencles
? 332,have
note. become
Its assimila-

LAMARTINE, in favor of one house of
legislature,
i96 ; speaks of division
of sovereignty into two parts, I96 ,
note; changed his opinion In i85o ,
I97, note ; his circular in I848 , 299 ;
on patience in politics, 352 .
Latimsm and Teutonism, 293.
Law, peculiar meaning of the term in
England, 2o, and note ; above crown,
2o_ 2o 3 ; supremacy
of, IO6 and
sequ, 273 ; independence of the, 2o4
and sequ.
Layard, lq'ineveh, 339, note.
Legar_, Hugh, on Civil Law, 212, note.
Legislative corps, French, decree direct.
ing its intercourse w_th the execurive, etc., 583 .
Lemoisne,
Wellington from a French
point of view, 325, note.
Lesbian Canon used by Aristotle to
explain what psephisma ought to b%
353, note.
Letters, sacredness of, not aeknowl-

tive character forcibly shown in the
United States, 332 . Stability, 333.
Its dangers, 337. On conflicts, 34o.
Inst]tutions bad from the beginning,
342. Institutions protect against corn t
profligacy, 35o; prevent national energy from being directed exclusively
to external increase, 35I. Insecurity
of uninstitutional
governments,
363
and sequ. Institutions survived England's revolutionary absolutism, 363 .
Democratic inorganic masses ho_tih
to. and in favor of monarchy, 368.
Institutional liberty, 3oo and sequ.
Institutors, the greatest rulers are, 3r6
Institutum, does not exactly correspond
to our word insmution, 307, note.
Interference, French, by governmcent,
zSX"

°
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edged in France, 89 and sequ. Case
of Mr. Co_tlogon, 92, note. Opened
by French police and judgment given
by French courts on the act, 161, note.
Lettre de cachet, 65.
Liberlans traditionally institutional, 33 o.
Libertas, meaning abolition of royalty,
28 ; of the Romans, 42.
Liberties, confirmation of, 47o and sequ.
Liberty, may exist without republicanism, 256 ; civil liberty, proved by contraxies, 270 and sequ; admired by
many in the abstract, dlsrehshed in
reality, 285 ; election of the chief
doe_ not e_tabhsh it, 286 ; can it be
enjoyed by the Anglican race alone ?
29I ; how people are prepared for it,
292 ; institutional, 3o0 and sequ ; suppoited and plomoted by institutions,
324; sa>mg of Napoleon III., that
hbelty never aided in founding
a
durable edifice, 335; cannot develop
Itself out of despotism, ilnd. Liberty
is notamele
negation of power, 359;
wealth made compatible with liberty,
361; inorgamc power of the people
not hberty, 367.
Lieber, Popular Essay on Subjects of
Penal Law, etc., 72; letter to W. C.
Preston on international
copyright,
92, note ; Essays on Labor and Proper.ty, IOI, note, 383; Principles of
Interpretation
and Construction
in
Law and Politics, 2oS, note; Encyclopredia Amencana, 213, 57o ; Character of the Gentleman,
245 ; on
Independence
of Justice and Freedom of Law, (in German,) 2o4, note ;
Legal Hermeneutics, etc., 2o6.
Liverpool, Lord, considers cabinet rainisters responsible to parliament and
the public, I6O, note.
Locke, for the division of power, I5O ;
agamstinterpretattonoflawbycourts,
2o 7 and sequ; against unanimity of
juries, 238.
I,ocomotion, right of, 87 and sequ, 93
and sequ.
London, police of, 297 ; though larger
than Paris, does not lead England, 392.
Longevity of modern states, 362.
Lynch law, 82.

Madiai family, 98.
Magna Charta of King John, in full,
458 and sequ ; of Henry III., etc.,
in full, 47 ° and sequ.
Majority, rule of, mistaken for self-government, 282.
Malta, Knights of, election of the master, I78.
Mandarinism, I65, note.
Mansfield, Lord, on warrants, 62 ; letter
to a Scottish judge, on alteration_ to
be made bycourts, 2IS, note ; on the
cage of Rev. Dr. Dodd, 437, note;
calls Socrates the greatest of lawyers,
242.
Marcus Aurel!us, letter from Fronto to,
374, note.
Market democracy, irreconcilable
with
liberty, 167.
Mars, Mademoiselle, her saying, 4o 5.
Marshall, Chief Justice, on treason, 81.
Martial law, executive must not have
the sole power of declaring it, IO8.
In England,
by act of parliament,
ibid.
Under what circumstances the
Constitution of the United States
permits suspension of habeas corpus, 65.
Masaniello,
sepulchral
inscription
in
honor of, 377, note.
IMerchants, London, their spirit towards
NapoleonIII., 58, note.
Michel, advocate, 38I.
Michigan, abolishes, in 1859 , grand
jury, 256.
M_gration of nations, modern, peaceful,
21.
Milton against censorship, 92.
Ministers, responsible.
See Responsible
ministers, 159 and sequ ; ministers of
the crown had a seat in both houses,
even if not members, under the two
charters, 183.
Minority, protected, important
to liberty, 3I; its protection a necessary
element of liberty, I48 ; to be represented by mode of voting, I76; to
i be represented by a mode of election,
177, and note.
Miot, Count, memoirs, account of Napoleon's attempt to abolish jury, 253,
note.
Miot, Count, with reference to senatusMACAULAY, Lord, opinion on want of
consultum, 317, note.
written guarantees when Charles n.
Mirmont, de la Ville de, observations
was restored, 329 .
on pardoning for good conduct, 448,
Machiavelli, on new governments, 357,
_ote.
note.
Mittelberger,
Gottlieb,
seven weeks

i
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chiefly on the Rhine, from Swabia
to Rotterdam, 267, note.
Mlttellmaler, opmlon of, on importance
of penal trial, 69; on independence
of advocates, z4o, note.
Mobs, 4o7 and sequ.
Mohl, Robert yon, History and Literature of the Pohtical Sciences, 35o,
note.
Montaign, executed by commissioners,
IO6, note.
Montalembert, Count, his trial in I858,
84; prosecution against him, why,
I97.
Montesquieu, his definition of liberty,
33 ; English hberty his model, 49 ; on
penal trial, 69 ; on division of power,
I5O ; on despotic power, 152.
Moral reduplication, ca_e of, 31I.
Mormonism no republic, 288.
Mormons, 99 and sequ.
Morny, A. de, letter of, to the prefects, concerning
the character of
French imperial government, 6o 5.
Morpeth, Loid, Earl Carlisle, IgI,note.
Miiffimg, Baron, Campaign
of 18I 3
and I814, edited by Col. P. ¥orke,
328.
Mutiny bill, in England, keeps army
under control of parhament, II4.
Mutual toleration necessarily connected
with liberty_ 54.
NAPOLEON I., on the French love of
equality, 283 ; his device, "everything for the people, nothing by the
people,"
25o; attempts to abolish
jury, 253 , note.
Napoleon
1II., his testimony in favor
of English personalliberty, 65 ; when
in exile, wrote against passports, 96,
note; prohibits the sale of printing
presses and types, 272; declares the
history of nations the history of their
armies, 274; congratulates
France
that it enjoys indigenous restitutions
293 ; saying regarding liberty being
incapable of founding durable edirices, 335 ; "in crowning me, France
crowns herself," 355, note ; speech
on opening the Louvre, on the representative character of great public
buildings, 39 o, note; declared the
savior of clvdization, 396.
National and city states, 36o and sequ.
National guard_, 290.
National independence
an element_of
hberty, 56 and ,,equ
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National
representation
necessary for
hberty, I68.
National states, I68 and note.
Natlonalizatlon,
47.
Nattrral courts, IO7.
Navy not dangerous to hberty, I 14.
Netherlands ruined by disjunction, I69,
note.
Netherlands,
why did they not plant
independent empires ? 332, note.
Niebuhr,
B. G., Admimstration
of
Great Britain, by Baron yon Vincke,
edited by, 321, note.
Nobihty, its absence m America, when
the revolution broke out, prevented
civil war, 257 ; nolle in England, in
point of law, 348, note.
Nomos and pqephlsma, 353, note.
Nugent, Lold, opinion of, on the nght
of granting supplies, I44.
m connection
with mstltution, 327 .
Oceana, Harris's, 338, note.
Occidental,
contradistinguished
from
Oriental, 22.
Odo, yielding his consent to be Archbishop of Canterbury, in connection
with vox popuh vox Dei, 400, note.
Omnipotence of parhament, 368, note.
One-hour rule, 133, note.
Council of
Trent adopted half-hour rule, 1bid.
Opposition, necessary element of liberty, I48 and seq_u; its development
in England, 149.
Oral discussions,
I28 ; necessary to
hberty, 129.
Ordinance of I3th July, 1787, declaring
American rivers free, 268.
Oregon, meeting of settlers, when concress had failed to provide for them,
194.
Ostracism, how manyvotes polled, 42I.
Otis, James, first proposes to hold pubhe" dehberations
of legislature, I3I,
note.
Ouvrier, or workman, in I848, 382.
OBEDIENCE,

PALE¥, definition of liberty, 34 ; idea
of penal law, 72, note.
Palmerston, Lord, declaration in 1853
that England
will protect political
exiles, 56; his complacency to Napoleon punished by the commons in
1859, 57 ; on pardomng, 449Papal interference not suffered in England at an early period, 59Pardon, a real veto power, zo2.
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Pardoning, abuse of, paper on it, 431 Payne, Rev. Mr., on the Grebo tribe,
and sequ. Resembles
the ancient
288, note.
veto, ibid.
Origin of pardoning
Peerage is not nobility, 348, note.
power, 432. ]k_tatic despots divest Penal law of England
formerly very
themselves
of it, ibid.
Chardin
cruel, but not file trial, ",I9.
speaks of it in Persia, 433. Authors
Penal laws, according to Montesquieu,
against pardoning,
especially Becdetermine liberty, 34.
caria, 434- It cannot be dispensed
Penal trial, well-secured, necessary for
with, _id.
Supremacy
of the law
liberty, 68. Montesquieu on it, 69.
invaded by unjust and licentious parAncient, 7° ; French, 7l. Not a fadoning, 435- It unsettles rehance on
vorite topic of lawyers, ibid. ; requilaw, 436; destroys certainty of punsites of a sound penal trial, 7! and
ishment, ibid.; Shakspeare
against
sequ.
Dangers of putting questions
it, ibid. ; interferes with reform of
to prisoners, 74.
Questioning was
criminals,
ibid. ; imports criminals
formeriy allowed in England, ibid. ;
from abroad, ibid. ; reduces people
reasons against it, 75- 1No man to be
to petition for it who know nothing
tried twice for the same offence, 76.
about its character, ibid. ; sends crlmiAs important as penal law Rself, 2I 9rials abroad, 437 ; places arbitrary
People, the different meanings of the
power in the hands of an individual,
term in different count-;es, 346. In
1bid. Lord Mansfield, on Rev. Dr.
England and America, ,..: honored
Dodd, 437, note. De Beaumont and
word, 347.
Confusion of the people
De Tocqueville, on pardoning in the
and some people, 347, note.
The
United States, 438. Mathew Carey
people "never wolate the constltuon it, 439.
Taking money for partion," 381. What does the term
doning, 1bid., and note.
Pardoning
mean in "vox populivox DeW ? 398,
in Massachusetts, 440.
Averages in
405 .
penal matters, 442;
their insuffi- Personal liberty, its guarantees, 59.
ciency, 443, note.
How to abolish
Persons and papers, power of sending
the abuse of pardomng, 444.
Refor, I88.
strietmn in the French constitution
Petition, right of, I2I and sequ. Conof 1848, 442, note. Attention not yet
sidered lightly by an Amemcan statessufficiently directed to it, 445, note.
man, 121. In Russia, I22 ; in China,
Legislature
no proper body for parI23.
In Prussia, under Frederic II.,
doning, 446.
Reqmsites of a proper
ibid.
No demonstrations of physical
board of pardoning,
447.
Restituforce ought to accompany it, 123.
tion different from pardon, 448. Lord Petition of Right, in full, 478 and sequ.
Palmerston on pardoning, 449.
Petre, Hon. Mrs., and Sflby estate
Pans, its influence on account of tenaffair, 95, note.
tralization,
389; dmtates in every- Peuple tout-puissant, 299, 368.
thing, 393.
Philips, in the Courvoisler case, 245,
Parhament, British, distribution of seats
note.
in, I72, note.
Pmkering,
Timothy, letter to Rufus
Partiamentarism,
term coined by the
King, urging free river navigation,
French, 289 .
268.
Parliamentary
law, I85 and sequ ; is Plgott, Sir Arthur, repudiating for the
part of common law, I87. Ancients
Prince of Wales, Io5, note.
had It not, I89.
Pitt, his last words on England's selfParliamentary
hberty derided, x8, 317 .
reliance, anecdote related by WelParliamentary
procedure, 188; Judge
lington, 25L
Story on its importance_ 193.
Pius IX., Pope, uses "vox populi vox
Parties
and party government,
I48.
Dei," 406.
Their dangers, I49.
Plato's l_.epublic, 44.
Passports, dishke of them by cur race, Plumper, in elections, 177.
96 .
Plutarch, influence of, in France, 372 .
Patmnce in politie% 352.
Police governments, 9 L
Patrmtism not national vanity, 294.
Polignac, Duke of, charge against him,
Patron saint, Cection of, 416, 1.ore.
I79, 385.

IA_DEX.
Political offence, 79.
Pope Plus IV., against interpretation,
2o6, note.
Popt_larabsolutism,
373.
Popular unrestrained
powerj opposite
to self-government, 388.
Power, its "impotency,"
Napoleon's
saying, 253 ; too much growth of,
can only be prevented
by institutions, 357 ; necessary for government,
358; mere negauon of, no security
for libelty, 366; its origin has no
connection with hbelty, 371 ; necessity of giving some fair account of its
basis, 379.
Practice, parliamentary, 189.
Practlce, so-called, in German courts,
2I 5.
Precedent, element of all development,
2o8. Necessary to hberty, 2o 9. Lberty stands in need of, 276
Pleferential voting, 177, note.
Preston, Win. C., letter to, on international copyright. 9 z, note.
Price, Dr., his definmon of liberty, 28;
Turgot's letter to him, x95.
Princlpate, or clown, 49.
Private property acknowledged
by the
French con,tltution, IO3.
Procedure, parliamentary, I85; absence
of it in the French revolutton, I9o.
American
habit of, 19_.
French
work on 1t, by Vallette and St.-Martin, 191, note.
Ploclamatmn
of Napoleon,
president
of the republic, preceding the constitution which became the imperial
one, 57 I.
Property, transmi_slon of, by inheritance,
IoI.
Unimpeded exchange and accumulatmn, elements of bberty, lO2.
Protected by the Constitution of the
United States, ro 3. Basis of representation, 171 and sequ. What is really
meant by it, 173. Consisted chiefly in
land, in the middle ages, 174.
Propter vitam vivendt perdere causas,
z53.
Ploudhon, no one less democratic than
the people, 369 .
Proverbs, voice of the people, but not
of God, 4o6.
Proxy voting, I77, note.
Psephisma and Nomos, 353, note.
Psychical reduplieanon, 19_.
Public, derivatton of the word, I3O.
Public funds must be under control of
the legislature, 143.
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Pal)lie opinion
differs from general
opimon, or passion, 387 .
Public trials, criminal, in Naples, 2L
Publicity,
in justice
and legislation,
saved by England, 21, I27 and sequ.
What it consists in, I28.
Of courts
of justice, not guaranteed by positive
law m the United States or England,
13o. First distinctly authorized for
the legislature in Massachusetts, I3I.
Pubhc speaking necessary, and the
ornament of hberty, I33.
To read
speeches in legislatures an evil, I34.
Hostility of absolute governments to
publicity, ibid. Interesting historical
account of the introductaon of pubhclty in the Senate of the United
States, by James C. Welhng, x35 , note.
QUART_RIr_G of soldiers, 113 and sequ.
Queen of England, called an restitution,
3o9 .
CHARLES,
Notes on the Northwestern Province, 128, note.
Rapp, General, his opinion of Napoleon, I55, note.
Raumer, yon, Diplomatic
Despatches
of the Last Century, 35 z, note.
Reduphcation,
psychical, 192 ; law of,
311.
Report of the French senate on the
petitions to change the republic into
an empire, 588.
Representation, basis of, 17I.
'Representattve
government,
x64 and
sequ; differs from deputatlve government, 1bid. Derided, 18 ; hated by
Rousseau, 1bid.
Representatives
must be free, 18o; frequent electron of them, _bid.; must
be protected, ibid. Free from alrest,
182. Possessing the initmtive, 183.
Officers of the Umted States cannot be
members of congress, I83. Are they
national, or merely for their constltuents? 2o0.
Repubhe and respublica, 4 _-.
Republic, in x848, was telegraphed
from Paris to the departments and
accepted by return, 393.
Rdpublique
ddmocrattque
et sociale,
284.
Repudiation, Io4.
Sir A. Alison on
Repudiation, Io4 and note.
Repudiation has not been republican, but
rather monarchical, Io5, note.
Responsible mimsters, 159 and sequ.
RAIKES,
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Respublica and republic, 42.
Right, Petition of, in full, 478 and sequ.
R_ghts, Bill of, in full, 49" and sequ.
Rights of man, 531 and sequ.
Ripuarian laws, 454.
Rivers, international
question of free
navigation of, 266, 267, and note;
freedom of their navigation peculiar to
the United States, 266. Difficulty in
Germany, ibid.; the Scheldt, 267.
Magna Charta legarding rivers, ibid.
Ordinance of 1787 declaring rivers
forever free, 268.
Robespierre's
"gieat speech," 275.
Rom_m lawyers, their defimtion of hberty, 27. Thmr dictum of the eraperor's pleasure, 27 and note.
Romans did not Inchne to abstraction,
3o7 and sequ.
Romilty, Sir Samuel, his opinion on
putting questions to the prisoner, 74 ;
on absence of parliamentary pIactlce
in French ievolution, 19o ; on ethms
of lawyers, 246.
Rousseau hates representative
govmnment, I8; hts views lead to centralized government, xbId. ; against dlvistun of power, I5I , 371 ; h_s aversion
to representative
government,
283,
note, 289, his Social Contract only
establishes unity of power, 371 , his
Social Contract the text-book of leading revolutiomsts m France, 372.
l_oyal republic, England
called thus,
354.
Ruatan warrant, 177.
Ruggle% Samuel B.,speech on right and
duty of American Union to improve
the navigable waters, I85a , and memorial of the canal board and canal
commismoners, etc., x858, 268, note.
Russell, Lord John, on defimtions of liberty, 36. His Historyof the English
Government and Constitution, ibid.
Russia, insecurity of her rulers, 364 .
English casuist, 4o0, note.
Sardanapalus,
inscription on his tomb,
339.
Scheldt, navigation of the, 267,
Sehmidt, I. J., Translation
of History
of the East Mongols by Ssanang
Ssetsen Changsaldshi, 378.
Scott, General, his conduct when the
govermnent of Mexico was offered to
him, 325 ; his own statement, 325 .
326, note
Secret political societies, I35.
SANDERSON,

Sejunction of the Netherlands, 337Self-accusation, principle of, in China,
76.
Self-development
of law, 2t 5 and sequ.
Self-government, 247 and sequ.
History of the term, 247, 248, note ; is
organic, 249.
Self-government,
saved by England,
21 ; the word belongs exclusively to
the Anglican race, ibid.
Self-government,
the fittest government for man in h_s nobler phase,
252 ; frequently
not bnlliaI_t, yet
more efficacious, 1bid ; prevents government from becoming its own end,
253; has an element of federahsm,
289. See also De Tocquevd/e.
Does
not consist in denying power to
government, 298. Inst_tutlonal selfgovernment, 3x9 . Popular absolutism
opposite to self-government, 388.
Setf-lneriruination,
73Semper ublque, 403, note, and sequ.
Senatus-consultum.
a telm smuggled in
by Napoleon I., 3t7,note;
the whole
senatus-eonsuttum
restoimg the empire, 6o2
Separatism, 17o , note.
Septenmal bill, introduced in France
by %hl161e, ltSI ; in England, ibid.
Sewell, Rev. Wilham, Christian Pollties, 309, note.
Sheriff, killing him by resistance, if his
warrant _s not legal, constitutes manslaughter only, xIo.
Sllby Estate affair, 95, note.
Silence made pumshable, 93.
Single-Speech Hamilton,
See tlamilton, I_. Gerard.
Slaves, subjects, and freemen, 26.
Smith, T. Toulmin, Local Self-Government, 32I, note.
Socialism, lO2, note.
Socrates, called by Lord Mansfield the
greatest of lau yers, 242.
Soldan's Hi_tory of the Witch-Trials,
82, note.
Soldiers.
See Army, Quarlerlng
of
Soldiers, 1I 3 and seqa.
Sovereignty, what it consists in, I52 ;
confounded
with absolute majority,
286; of the individual, ibld
_Sparta, favorable view of_ by ancient
philosophers, 43.
i Spartans and Helots, 27.
Speaker of the English Commons, I85 ;
under the French chalter, 186; in
America, ibid.

INDEX.
Sprenger, Malleus Maleficarum, 403 .
Ssanang Ssetsen Changsaidshi, History
of the East Mongols, translated by
Schmidt, 378.
Stability of institutional
government,
333.
Standing armies.
See Army.
State, an extensive territory with fixed
population and Independent
government, a modern idea, 47.
Statistics of elections, 418 and sequ.
St -Just, liberty of a negative character,
359.
St.-Martin,
French
work on parliamentary procedure, etc., I9I, note.
Story, Judge, on importance
of parhamentary procedure, I93; on codlfication, 207.
Subjects, slaves, and freemen, 26.
Substitute voting, 177, note
Substitutes for representatives, not used
in the Anglican system, I 7 8.
Supplies by legislature, always shunned
by absolute rulers, 273. See Taxition.
Supremacy of the law, 1o6 and sequ ;
reqmres that officers of government
remain personally answerable,
1o8;
only English and Americans
have
this principle, ibid.;
whether the
principle has been carried too far,
Iio,
Suspects, law of, 73, note.
Suspensive veto, 2o2, note.
Sweden, legislature of, 29% note.
Swiss, dependence of, 57.
TAXATION, right of self-taxation, IO3;
Declaration
of Independence
concernlng taxes without consent, I44;
merely denying taxes is not hbelty,
ibid, ; appropriations should be short,
I45; French imperial
eonstitutmn
demands appropriations en bloc, ibid. ;
history of English supphes, ibid.;
civil list, I46.
Teutonic spirit, its relation to Anglican
liberty, 53.
Teutonism and Latinism, 293.
Theo-democracy
of the Mormons, 287,
Titmann, F. W., Descriptions
of the
Grecian Polities, 3 I.
Tocquewlle,
de, Ancien R_gime, I96,
note ; opinion of, on centralization of
France and its insecurity, 254; on
the general character of the French,
from his Ancien R*gime, 254, note.
Torture, existed very late, 457, note.
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Townsend,
History of the House of
Commons, x87.
Transportation,
decreed by the dictator
in France. 73, note; expatriation,
etc., almost always resorted to by
absolutism, 275.
Treason. See Htgh Treason, Trial for.
Trench, Lessons in Provelbs, 4o6.
Trial by jury, 232 and sequ; Declaration of Independence
regarding its
demal, 233 ; some Americans desile
Its abolition, 233 , note ; its advantages, 234 ; Lord-Chancellor
Cranworth's opinion on it, 236.
See
Unanimzty.
Trial, Penal. See Penal Trial.
Tribune, Roman, his veto, 2OL
Troplong,
President
of the French
senate, on democracy ascending the
throne in the Roman Cvesars, 377 ;
remarkable state paper by, 588 and
sequ.
Turgot,
on Anglican
polity, 195 ;
against two legislative houses, Ibid.
Turks, do not assimilate with conquered
people, 333.
Turncoats, Dictionary of, 409, note.
Tyler, Samuel, author of First Report
of Commissioners,
etc., x96, note;
writer on philosophy, ibid.

UNANIMITY of juries, Hallam's
opinion, 237. Locke
against it, 238.
Duke's laws demanded it in capital
cases only, 238.
Unanimity principle in the Netherlandsj
337, note.
Unartleulated masses, 387 .
Unicameral system, 194, 288, 290.
Uniformity extending among civilized
nations, 295 and note.
:Uninstttnttonal
governments
insecure,
363 and sequ.
Union, the loyalty of an American
centres in it, 354, note.
United States, important situation of,
regarding the progress of civilization, 2x i Constitution
of the, 514
and sequ.
Unity of power, the Gallican type, I5I.
French pamphlet, ascribed to l'q'apoleon III., in favor of. it, ibid. Is
absolutism,
I52.
Is brilliant, I53.
Montesqmeu on it, ibid. In demoeracy always leads to monarchy; desired in France ; De Tocqueville on
it, I96 , note.
Universal suffrage, Rousseau regarding
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it, 197. In America, 262. Universal
suffrage alone not the basis of liberty,
288 ; called by Girardin the republic,
355 ; may support absolutism, 382.
Upper house, organization
of it, 198
and sequ. Lord Blougham's
opinion, I98.
Usage, in institutional
governments,
348.
Utopias always founded on commumsm, 44, note.

the necessityof courts of law deciding
on doubts arising from royal proclamations, 217.
_'ar, power of making it, in England,
147. In the Umted States, the power
belongs to congress, ibid.
Where
the executive has the real power of
making it, civil hberty does not exist,
ibid.
Wardlaw, Judge, opinion on dies nonjuridlcus, 216.
Warrant, importance of, 62. ConstituVALLETTE,
French work on parliatxon of the United States on warrants,
mentary procedure, etc., 19x, note.
63.
Vanghn, Robert, D.D., The Age of Warrants, general, 62 and sequ.
Great C_ties, 392, note.
Wealth made compatible with liberty,
Vertot, History of the Knights of Malta,
36 I.
I78, note.
Webster, on simplicity of despotism,
Veto, 2oo; of the Roman tribune, 2o1 ;
x54. Necessity of complicated charof king and president, 2oi, 202.
aeter of liberty, ibid.
Vice-president of the United States pre- Welling, James C., interesting histori.
sides over the senate, 187.
cal account of the introduction of
Vill_le, Count, introduced septennial
publicity in the senate of the Umted
bill, I8I.
States, I35 , note, and sequ.
Vincke, yon, reports a lawsuit about a Wellington, does not desire sovereignty,
square foot of land, 26o, note.
325. Obedience of officers to him,
Voget, defensor of the poisoner Gott328, note.
fried, his opinion on the independWestern, designating
Europeans
and
ence of advocates, 24o , note.
their descendants, 22, note.
Voting, various proposed modes of, 177 , Wharton, Francis, State Trials of the
note.
United States, 85 .
"Cox populi vox Dei, 398 and sequ. Whately, Archbishop, his view of lib..
Crusades, 399.
Unammity does not
erty of conscience, and assistance to
prove it, 4OL French manufacturers
be gxven to those who suffer for it,
used it against taboo-manufacturing,
98, note.
4o2.
Fashion is unanimous, but not
V. P. V. D., 402 and sequ ; witchtrials unanimous,
4o 3. Unanimous
eommercial speculations, 4o4.
The
worst passions unanimous,4o 4. What
is the voice of the people, 4o 5. Proverbs, voice of the people, but not
of God, 4o6.
Pius IX. uses it, ibid.
Used chiefly in France after the coup
d'_tat, 4o 7. Real lover of liberty]
diseards it, ibid. Has no political
worth, 4o8.
It enfeebles and unfits
for opposition, ibid.

IWilliam III., declaration of, regarding
I liherty of conscience, 99.
]William of Malmesbury,
concerning
] "vox populi vox Del," 4oo, note.
IWinthrop,
Robert, I31, note.
His
I tesumony in favor of publicity of
speaking, t33 , note.
Witch-trials, importance of their study,
] 82, note ; unanimous all over Europe,
4o3 .
IWitchcraft a erimen exeeptum, 8_.
Workman,ouvr_er,
clalms an aristocracy
for himself, 382.
IWritten
constitution.
See _nacted
of]
Constitutions.

WALEWSKI, Count, his treatment
British merchants, 58 , note.
Walpole, cabinet member in I852 , on
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YORKE, Col. Philip.
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See 2_Iaffting.

